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Tuesday, Septembept

Present: Chairmen Gedsby,Commi ssioners McKeown, Whoy

and Mayp,

| : j.‘I'A.W.PeI‘I‘y,Im
Ji re supply

i electriclty | supply of electricity by the Bostoen Edlson
i by Boston
i Edlson Co, Richard 7. Cotter,Esq., for petitioner
! Richard J. Walsh, Esq,., fop petitioner
Frederick Manley Ives,®8q.,for Boston Eqlson &
Clarence Roberts, Esq.,Counsel, for Boston Real
-David H, Stuart,Esq.,Asst.Atty.General,for Co
of Massachusetts
. i Hear ing continued to Septemberp 10,1947, at 10,30 A.M
| Flaherty :

A hearing wes given upon petition of A, W,

Company,

t - (Dc Po Uc':'?
|| Marr -
I

A true recofd;
Attqﬁtz




Wednesday, September 10,1947,

yd J. Cotter, Esq.) .
rd J. Walsh, ,Esq. ) for petitioner

rick Menley Ives, Esq., for Boston Edison Company
..H, Stuart,Esq.,Asst. Atty Gen,,for Commonweal th
i of Massachusetts

riued to September 11,1947.

(D, P. U. 7697)

t,Quincy, at an annual salary of $2280, to Dbe

and subject to all rules md

A, W.Perry
Inc, - .

supply ele
tricity by
Boston Edi
son Co., .

(7697 )

Sitting:s
Gadsby
McKeown
Flsaherty
Whouley
Marr

Provision
app't.Jar
MacDon alé
ag Gas Me
Innpec tor
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Voting:
Gadsby ,0
Marr
McKeown
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Present: Chalrman Gadaby,comml-ssioners McKeown ,Flahey

and Mapr .

il A JW.Perry, A cont inued hearing was given upon petition of A, W,

' Inc. - :
.*fsupply elec-| for supply of slectricity by the Boston Edlson Companyf
Zij trictty by
li|Boston Edison Richard 7J. Cotter,Esq,)
Richard J. Walsh, Esq,) 2
Frederick Menley Ives,Esq,,for Boston Edison ¢ v
David H. Stuart,Esq.,Asst.Atty.General,for Conmigh
of Massachusetts _

for petitionep

Sl Sitting:
fﬁ”Gadsby Hearing continued to Ootober 14, 1947,
’T|McKeown

:J;iietropolitan Upon petition of Metropolitan Transit Authority for cepki

il Trans it preliminary to operation of a trackless,trolley line ingth
G Authority - |of gomerville, the following action was taken s

1trackless -

ltrolley 1in Exemination having been made of the trackless
ISomerville the Metropolitan Transit Authority in the city o
it 1s

(7309) : B

ORDERED, That the Department hereby certify that

relative to the construction of pole s, wires and-

structures, Inoluding apparatus an

have been somplied with and thet the 1l appears
& safe condition for operation, -

The Commissioneps Iﬁr‘ticipa{:ing in dsciaton nf ™ b 17 EE
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Re supply oflA continued hearing was glven upon petition of
electriacity : ' . i
by Boston for a supply of electriclity by the Boston Edlszon
Edlson Co. : ' ;
Riohard J. Cotter, Esq,, for petitione
(7697) Rishard J, Walsh, Esq. " "

. F. M, Ives, Esq., for Boston Edison Cof)
81 tting: David H, si:uart,an.,Aast.Atby.Gen.,rej'.
Gadsby i of Massachusetts r'g
MoKeown
Whoulsy Hearing closed.
Flsherty ' .
Narr




nd , motion, it was ' App ' €. ¥ioha
. J.Horrinen

Ve VOTEDs To appoirnt Michse) J,. Horrlgan, Holilen, CommarclalExarminer Iir
! Commercial
Yop Voter Vehicle Fxamicer In the oamenercliel Votear Varicle lotor Vehiw
cle Lifwv,

Livielrn of the Departreent prosi:lonally at an annmusl
! (7430.08 )
galary of 42280, said wrooisimenl te be effective ss »f
Vobting:

tep

Wope Rovember 17, 1947, the {orcgeing subfect to all Civi) Gad sby,Chim,
' Fle herty
Service Laws, Rules and Hemlatliong. . WMcK eown
Yhowuley
Marr
oon petiticn of A, W, Perry, Inc., for a supply of eleciricity by Supply of
electric it
-d we Boston Ndison Crmpany, the following action was taken: by Boston
; 4 1.0 . | Ed%son o
T BPPEARENCES: Richar Lotter,Laqg,. . : AW Parr
exd, T Richeard J.Walsh,%sq. }f01 pefitioner Ine,. v
sengers L F. M, Ives, E=q., -for Boston Edison Company
Clsrence Roberts, Esq.,for Eoston Real {7697)
Estate Board )
David H. Stuart, Esq.,Asst.Atty.Gen.,for
) wers: _ Commonweslth of Massechusetits

The compleinent in this matter, A, W. Ferry, Inc. {herein-
aftor referred to as Perry), 1s a corporstion which,vith

1ts predecessors in Interest, hes been in the business of
owning and manégipg reel estate properties iIn the Clty of
Boston aince 1887, Very esrly 1In its history, 1t instselled
electric generetors Ln i1ts bulldings, apparently selling
surplus current, In this coppection, 1t obbtalned &

1imi ted franchise from the City of Boston fbr the use of

[ the streets, In 1803, it sold this franchise to¢ the

defendent, Boston Edison Company {hereinafter referred to

as Bdison}. It proceeded thoereafter %o buy power from
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(7697)

Edlson both for its own purpcses end to resely that

power to its tenants., This rractice has con tinueq
up to the prerent time,

In edditicn to selling thls pover to 1te tenants,

Perry (or ite predecessors in titls) has also fop

many yeare resold subatantial smounts nf Edisontg

power to otrer consumers who are not tenants ofvPerryna
bulldings, but wic are located within the same clty E
block as one of Perry's bulldings, Ferry mukes a profit%
on thisresale, due to the fact that 1t buys in wholesaleé
blocks at low rates and reseils st retail, f
In the enrly stages of the industry, while this prac-
tlee was developing, all of the current furniched

was direct current, In fact trhe production ang dis-
tribvution plant in downtown Boston, which was ore of

the irst areas to use slectriclty widely, wus origin-
8lly deslgned for this type of current exclusively.

It thereafter becsame apparent that this distributing
system should be designed to accommodate alternating
current, Ediéon determined to accomplish this change
gradually, instead of slmulteneously in asubstantial
Erees, as wes done in some other cities,

In the mesntime, Fdison had begun to conslder the
problem of resuie of slectrielty posed by sueh middle-

men ectivities =3 those of Perrv. It determined upon

2 poliey of refusing to extend this practice and

particularly to refus: to furnish glternating current

for resale to persons other than tenents of the pur-
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chaser, Tids polioy wes carried into effect,at least in (7697)
part, by tariff effective March 1, 1946, Edison's rste
D-1, which was stated to be availsble "for direct cur-
rent service for any use, and for alternating current‘
gervice for any use on the premises specified in the
agreement for servige," Perryts service 1sg furnished
under this rate schedule.

In 1945, Perry found 1tself under a very considerable
pressure, due in large messure to the invention smd exten-
sive use of fluorescent or luminescent lighting, to
install alterneting current for the use of its tenants

and others to whom it resold current, Pursuant to itg
pollicy of which warning had been given to Perry or its
grantor in 1930 and again in 1937, end in accordance

with 1ts interpretation of its f£iled tarirf, Edison has
refused to supply alternating current unless Perry agrees
not to resell except to its tenants. This petition 1s
brought by Perry to compel Edison to furnish alternating
current without suchi restriction. Extended hearings were
held developing the facts, and we have been furni shed

with very able briefs by counsel on both sides.

It does not seem to us ‘that the difference between direct
and alternating current alone furnishes a sound basis

for the refusal of Edison to furnish tﬁZS service, I1f

both types of current are avallable, 1Ir Perry 1s entitled
to be furnished with eny service at all, 1t is entitled

to be furnished with alternating current on the seme basisg
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g8 1a any other customorrof Edison. Nor do we ballﬁr;
that the contractual status of the ultimate 0On sumy
should make sny difference in our decision, We r‘ill
to see why the fact that the consumer rents Premiagy
from Perry makes him any less a consumer of eleotﬁgc‘“f
current or any loss entltled to the protection of the
law and of this Department. Je say this with ful]
realization of the Yltimate logiﬁal conclusions to
which this argument may be carried.
Edison has a gross yearly revenue of about $50 OOOJxé
Its income balance tranasferable to profit and loss as
of December 31, 1946, was $6,240,025.70, according to"
1ts snnual return filed as of that date with this 7
Department, It appears that there are in Boston-i;;
total of some 6,000 refail custbmers who are served
through privately-owned meters, Edison estimates
it has some 170 customers doing s business similar
that done by Perry, as to 132 of which it 1s ableg
meke falrly accurate estimates as to the scope of 4
buainess,  These 132 customers now produce a re?¢l
Edison, under resale practices, of some $1,304,00
ing from the sale of 53,603, 400 kilowstt hours An
Upon an analysis of these accounts, making ﬁg;
possible assumption as to dietribution as betw
of sub-use, it appears that kdison would recel
of somewhere near $2,332,200 for this current

such ourrent direct to the consumers at the rate
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able for each consumer's respective type and amount of usJ. (7697)
Stripped down to thelr bald framework, these figures mean!

that 132 middlemen in the city of Boston are dividing up |

afprofit derived from electricity which they do not manu—l
facture or distribute (except for relatively short dis-
tances) and which is made possible solely by Edison's §
rate structure, in the amount of more than $1,000,000 per
yoear. This figure 1s only sbout 2% of Edison's gross
inoome, but 1t 1s 15% or more of its net., And the addi-
tional expense to Edison in handling the newaccounts
would not be unduly large: Perry handles the accounts at
present at s cost of about 10 to 1 per éent of his gross,
Perry is, 1t appears, ore of Edison's largest wholsesale
customers. It furnishes current at retail to 700 or more
customers, through 1200 submeters. It pald Edison @212,0c}o
in 1946 for s8ll of 1ts current. Edlson would have recelved
$370,000 for the seme service if 1t had sold dirsct, or
additional grose revenue of $157,600,

This Department would consider a request of Edison for
$1,000,000 additional gross revenus per year as & major
ltem on 1ts calendar. Edlson's president frankly stated
that if Edison had the income thess middlemén are getting,
1t might help avoid increased retes, if It did not actually
result in decreased rates.té the genera public. In fact,
the more desply and disprnssionately the record 1s studied

the more doubt appears as to the economic or legd justifi-

catlion of this practice,
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Perry charges practically all of his cus tomers gt the
appropriate Edisqn rates as filed with this Departhent,
But its president admitted thal some cases do exist
vhere the consumer receives current from Perry fop legs
than he would otherwise have to pPay. Ve believe this
constitutes discrimination, And what essurance 18 thepe
that Perry will not charge what 1t pleases for iight
and povier, regardless of ldison's rates?

Another unfortunate result of Perry!s relationship to
Edlson csme to light when 1t developed that in at least
one case still another middleman hsad appeared to par-
tlcipate in the profips derived from this resale of

current, As was pointed out in Sixty-seven South

Munn v. Public Service Elsctric & Gas Uo., 106 N.J.L.

45, cert. den., 283 U,S, 828, and as Edison's witness-
€s testified, there 1s nothing to prevent an e xtension
of thls practice of resale to the polnt where each’
business block in the city would‘be furnished current
by its own retaller which might so adverssely affect
Edison's revenues as to require revision of its rates
to the detriment of its ordinary cuctomers. And such
retailers would, if the complainant's contention 18
correct, be subject to no control as to pricoes, prac-
tices or gservice. We are not prepared to arrive at
this conclusion unless we are required to do so as &
mat ter of 1aw,

The jurlsdiction of thls Depar tment to order service

to be supplied is granted br sections 92 and 92A Of
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General Laws (Ter,Ed,), chapter 164. Section 92 is
Intended to protect the Individual consumer an seotion
92A applies to sales in bulk, i,e., to other electric
compenies., (Ses sectlion 1 of chapter 164,)
tlon 1s mendatory, leaving it within the power of the
Department to refuse such order upon adeq ate showing,
It 1s well settled that such an order will not issue

where the purchaser is a competitor of the seller (Brand

Ve Water Commissioner of Billerica, 242 Mass, 223;People !

ex rel N.Y. Edison Co, v. Pub, Ser, Comm., 191 App, Div.

237, aff'd. 230 N.Y. 574), and we find and hold that
Perry 1s competing with Edison in the distribution and
sale of electricity within the Clty of Boston. Mor eover,
section 92A of the statute specifically provides that
"such order shall not be made whers 1t appears that com-
pliance therewlith would result in permanent financial
loss to the corporation." We believe, and so find, that
the issuance of such order in this case would result in
permenent financial loss to Kdison,

Furthermore, in section 1 of chapter 164 of the General |
Laws (Ter.Ed.) an "electric company" 1a defined as "a
corporation organized under the laws of the commonwealth

for the purpose of making by means of wabtep power, steam

power or otherwise and selling, or distributing and sell-

Neil ther sec-

ing, electriclty s, By section 76 of the same
chapter, thls Department 1s given the broadest sort of

supervisory powar over all slectric companies. Mr., Perry,

president of the company, was asked: "And 1s 1t fair to s

bet,31,

i‘
|
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?

that you're Iin the business of selling and distributing
electriclty?" Hils answer, which was currect ang ines.

capable, was: "Yes, sir, I should say it was," Ve

find and hold that complalnent is acting as an electri,
company under the laws ofAthis Commonweal th in reselling
the current supplied to it by Edison and is thersfore
subject to all of the provisions of chapter 164 and of
the other applicable statutes.

In our opinion, !t mekes little difference in arriving
at thils conclusion whether or not Perry uses the high-
ways In his distribution of current, Public utility
businesses are: "Those which are éarried on under the
suthority of a public grant of privileges which either
éxpressly or Impliedly Imposes the affirmative duﬁy of
rendering a public service demanded by any member bf

the publlic." Wolff Co, v. Industrial Court, 262 U,S,

622, et 535. Among these privileges is the right to
use the highways, But there are othar privileges és
well, one of which 1s the privilege of carrying on
buginese without competition., And while 1t 1s doubtless
true, as pointedout in the Wolff Packing Co. case; supra,
that the legislative characterization of_a given bﬁsin888t¥
as & public utility is not necessarily final, still,whore
the legislaturehas included Perry within the clear temms
of the s tatute,we feel impelled to follow these terms
untll we are otherwise iﬁstructed by the courts.

Perry has complied with none of the calls of the statules
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relating to electric compenies. It files no tariffs nor (7697)
annual reports with this Department, Its security 1ssues

have not been submitted for approval nor does it hold

. 8ny franchige rights, Its counsel contendsd at the instant

hearing that it 1s not subject to our Jurisdiction. To
GOmpel Edison to furnish current to Perry for purposes of
resale would, in oup opinion, be equivalent to & condona-
tlon, if not approval, of the type of business which Perry
is carrying on. This we decline to do.

We do not feel that we are, by this decision, jeopardiz-
ing Edison's revenues through encouraging thg Installation
of private plants to serve Perry's customers, If our
reasoning is accurate on the facts before us, Perry has

no more right to estsblish a privete plant and sell to

" 1ts customers without subje cting 1tself to our jurisdic-

tion and obtaining the necessary authority than 1t has to

buy current for the seme purpose, There is no law agalinat
Perry's installing a plant to supply current for its own
use, In our opinion, there is a law arzainst Perry's
manufec turing such current for sale to others,

There may possibly be little essential difference between
a tariff provision duly flled with the Department and a
reasonable regulation adopted by the company without for-

mal filing, However, since the adoption of a policy such

. &8 appears in the instant case results in refusal by the

utility to furnish service to applicants of a certaln
description, we suggest that Edison emend its filed tariffs
in thls respect rather than to rely upon unpubl i shed |

rules,
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Our conclusion in this matter agrees with that o the

New York cormission which was faced 1in 1939 wigy an

almost identical situation. See Re Central Hudson geg
=20 Gag

& Electric Corporation, 30 P,U.R, (N.8.) 257,

It agree,
also with the determination of various regul atory bodte,

involving resale of telephone service, See 1015 Chostnys

St.Corp. v. Bell Telephone Co., P,U.R, 19314, 19; Gelsen

Realty Co. v. New York Telephona_gg., P.U.R, 19204, 224;
Wiiliams & Colmer, Inc, v, Southwestern Bell Telephone |

£0., 70 P.UR. (N.S.) 35. It has very substantial . ;
support in other Jurisdictions 1in many cases where
administrative bodies and the courts have upheld the
reasonableness of -rules and regulations of utilities
forbldding the resale of electricity, Flprida Power
& Light Co. v. Florida, 108 Fla, 657, P,U.R. 1938 E,
157; 8ixty-seven South Munn Ve Public Servige Eleotric

& Gas Yo., 106 N.J.L. 45, P.U.R. 1929 .E, 616, cert. den. ;
283 U.8. 828; Re Potomac Electric Power Co. (D.C,) P!U!R°§

1929B, 600; Earrick v. Potomac Electrlic Power Co.P.U.R. E? Comn

1932 C, 40; Lewis v, Potomac Electric Power Co., 64 F (2) ;
701, P.U.R. 1935 C, 155; Re Rates and Rate Syructures of F

Corporations, (N.Y.) P.U.R., 1931 C, 337; Holmes Elestris
Company, Ina, v. Caroelina Power and Light Company, 107

s C

N.C., 7665 Re Beloit Water, Gas & Electric Company (Wis.]
P.U,R. 1922 E, 133, |

And we find it very difficult to avoid the applicatién
to the facts before us of the language of the Supreme
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Judicisl Court in Brand v. Water Commuissloners of Biller-| (7697)

b ica, 242 Mass, 222, at page 228, where the Court said:

l "An even more conclusive answer to the
petitioner's claim is that the respondent g
were under no legal obligation to supply the
land company, apart from the existing con-
tract voluntarily made by the parties, By
the generel character of theipr customary
undertaking, the duty of service, and sccord-
ingly the duty of equsl service, if any, is
oved by the respondents only to the ocoupti-
ers of premises,."

Both Edison and Perry have filed requiests for rulings and

k]

have walved by stipulation the limitatlons of section 5 of

chapter 25 of the Gensral Lawe (Ter.Ed.). Perry's
requests Nos. 1 and 4 are granted, and 1ts requests Nos.
.2, 3, 5, 6, 7 and 8 are denled., Edison's requests Nos.

4, 5, 6, 7 and 8 are granted, and its requests Nos., 1, 2

and 3 are denied.
After due notice and a public hearing and due considers-
tion being had, -1t 1s hereby
ORDERED: That the petition of A. W. Perry, Inc. as amend—
ed be and the same hereby is denied.
T™e Commissioners participating in decision of D.P.U, 7697 were:
Gadsby, Chm., Flaherty, McKeown, Whouley

.fanr, Commissioner, conourring:
Altﬁough I concur in the result of the order of the Depart-
ment that the Perry Company petition be dismissed, T do
not subsdribe to all of the findings and rulings of my
associates on the “ommission and believe that in feirness
go all concerned I should state wherein T em not 1in acoord,

‘The Edison Company in its refusal to furnish Perry Com-

pany with alternating current for resale to persons other
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(7697)

than 1ts tenants has, in my opinisn, used sound DU singg,
Judgment In 1ts best interssts of the public, I beligy,
that this isg sufficient ground for its actien. Tha t

Edison as an electric company benefits or will ben efit

more 1s undoubtedly to the public's advantage ag

¢learly pvrescnted in the Lopartment's order, The Company1 g
¢tand has been talen with due conaslderstion of such
factors as financlal, engineering and construction
problems pecullar to this electric business.

The reaale field 1s one in which the petitioner espéciuiy
and others have operated profitably fop many years, the
petitioner supplying his tenants primarily and also certal:
other bulldings in the ssme blocks, Perry's activities
have bsen Princlpally the ovnership and manégement of
buslness properties accomnod:ting meny tenants. Elec-
tric.current both for lighting and manufacturing has

been in the main suppllied incidental to rental, the

sums derived from resciss uf electric current being a
small part of totel income from realty operations. Our
statutes do not expressly cover this sltuation. The
Perry Company admitbtedly was not organized Lo manufacturé
and distribute electricity, The Zdlson Company 1s so
organized, Hxpress provislons are found in the statutes
for certain sales in bulk, G.L, (TergEd.), c. 164, 5. 92k
Even though petitioner does not come within the terms

of this section (5.92n), 1t cannot, of course, do busl- |

ness wlth or in competition with Edlson in a way bo
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causs that publie service corporation permanent financial (7697)
loss, Seetion 92 of sald chapter 1684 is sufficlently broad
to cover the present situation,
I do not wholly concur in the rulings of thev majority of
the Commissloners upon the "Petitioner's Requests for
Rulings." I am of the opinion that Nos. 2 3, 4, 5, 6 and
7, wnich were denied, should as framed be allowed because
the words "may find" connote "would be warranted in finding.“
I woulé, however, as a matter of fact, find in the nega-
tive, 1,e., not so find upon each of these Requests except
No. 6 as to gilving Edison permission "to withdraw Ffrom
rendering that service (resals) by refusal to supply alter-
nating current at the locations described in the evidence",

and except as to No.7, for I find that "the interest of

" the public" may be served by such permission from the

Department as specified In both Requests Kos. 6 and 7.

As to No.8, T find that the Department has the power to
require the Respondent to supply the Petitioner with
alternating current or to refuse such service, and so I
would allow Request Wo,%8,

The Petitioner's ressle business may be ternned ancillery to
1ts real estate operations, Thils reselling of electrical
current 1s a unique service long carried on openly and
apparently without any serious guestion as to 1ts popristy.
The finding of the Department (page 6 of the order) that
the Perry Company i1s an electricel compeny (de facto),
having in mind the definition under section 1 of chapter

164, with the implications drawn from that ruling, puts




the matter In a new light, A new statn° 1s createq or

estab11mled for the resellers uf electrie current deg.

ribed in thig case by thias logal construction,

Wiltheut going so lar &s the Order in my owm conclusiong,
I nevertheless have reached the ssme maln concliusion o f
deny raliqf and hiave based it upon the Respondent! g right.i
and duty to operate its business wicely in the publice

Interest rather than upon conclusicns gs to the legal

azpacts of resals of electric current, Their determina-
tlon has not seemed to be absolutely sscentisgl to a propep i

dispositien of the petition,

Now England Upon application of New bugland Transportstion Company, the

Trang, Co,
temporary

license

(7832~F )

following sction was teken:

After consijeretion and in order to provide for unusual,
sudden end unforeseen transportatlon needs between Woods
Hole erd Boston, 1t appesring that public convenience
end necesslity so Ieduire, it ie |

ORDERED: That under the provisi&ns of ssction 5 of
chaﬁter 1594 or the Genersl Laws (Tergenténary Editlon),
the Uspartment hereby grants to the New kngleand Trans-

portation Comnany & temprrary license for sixty {(60) days

' bepjp 1ng October 31, 194”, and endlng December 29, 1947,

for the operatisn of motor vehicles for the carriage of
passengers for hire over the following route bebtween

Bosten end Raynham so &s to connect with its existing




