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This cage corzanced by vay of & cfiﬁiml- Complaint. The caze,
by agroemant of the parties, was transferred to thae civil docket.
The gavermdant sskz ror & preliminary i_njunc:tian; | .

Yn resding the briefa of the psrties, it is doubtful whethar
the d&fendant would heva baesn held érinimlly reaponzible as ths
Camplaint alleged and tharafors had Lo prove that the defendant had
uiluully,- intenticnally, recklessly or repeatedly falled to conply
ui.tﬁ the order of the inspaector. The Court hus ho A0ubt that tha
dafendant hag acted in good faith, and that he has wot in anyway
arZagted the tanant's occupancy. Turthernors, in t;no'csontaxt <34
& oTisinal ¢case, & law s oo vague. On the civil =zide of the |
Court,. giving dus respect to the agency, the law is ahforcoablse. -
Glenrly, the cub-netering systam violates 105 C.H.R. 410,354,

Thuas, the defondant has to ohey &$ha order of the lnapsctor to

SEIaect.

The legisldturs haa delegated to the Dapurtment of rublic
Haalth (harelinaftar, tha ¥Departmont™) the guthority ko &dopt &nd.

amend the state fanitary Code, 105 MR §00.00 and 410.000. <¢hie




authority [s broad in eoops, as the Code zhall “deal with matThars
affecting the health and vell-being of the pudlic®, K.0.1.0. 131,
§127A. Bscause of thia broxd acope of wathority, the Daparthant‘u
intarpravation of terme used in the Coda should be psravasive.  An
agency's construction of ita ova regulation s due asnaiderabls
defaranscae. mmmmn;m. 340 HMags., ¢44, 488
(10033 1 Gxe4nleat ¥in, Co. T. Snail enns RATHAREOFD Blie 377 Hasa,
862, 193 (2979} Anbexst-Polhan Reglen _ party

o E&uoatisn., 3I7¢ Maxc. 80, 431 (1978), Thero is 3 "formidable

Burden? in attampting to ovarcome an agency's "datarsinations,

'WWWLM 194 Kesaz, VO,
74 (ivas).

e Departiant of Public Haalth nas datarninad that the word
“m;tor‘ BEANE!

#a meter instalied, inspeﬂted, maintainad, end xeéad
W haiiler compaty mtact Lo the, ssisdiction of
pa < a

In pdditicn, the Dapmrtmant atates that the ~plain langinge
of ths Sonitary Coda aluo supports this intnrp:atntioﬁ".

Although the Dapartment's detarmination is gztioulatsd in on
Opinion -tattsr as oppasad to a pore formal dacres, this
datermination &hould ba given ite due deferesca ax 2z ratienal
intarpretation of &2 teru un$& In the ragulation ths Dﬂéartnnnt is
suthorited to promulgate and enfoxca. Rogardlexa of any .xarlts to

an osner-instalied subemetoring system, such as promoting energy
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mnéwatim by accupunty, or that tha specitle ayat#m in question
i8 uacgurate ond rair, the Laqialaturé and the Dapartasnt of Funlic
Utilities have both spolan: absent new logislation or provisions
amandod to the Code, aub-wmstering of this Xind {4 net acdaptsbla,
710 natier Acw well much = aystsk ls maintsiped and oparatad.

Bacausa the nub-wsters installoed by the defandant dm.aat fal)
-within the Dopartwantts dafinition, tha landlord must provide (end
pay for) qas sarvice for heat \_mleci the provisions of the sanitary
Ca-é;‘t are =at.

Tha Coda‘ts stated purposes la to “protect haealth, safety aznd
w&ll baing of the occupants of houaing and tha genoral publie . .-."
108 ICﬁQ 410.001 {empnamis xddad)}.  The tarx “vall*bnlngﬁ ia

inoluded to address net only lasuad xelated diuctly; to haolth and
| safaty, such i3 sabestos, 14ad paint and egress, but alsc to lasues
ralatad to the general sall-being of ocoupants. The Code Prodotes
the well-daing of ocoupsints by indludi_nq Gertsin ConsumAr-
prozaotioﬂ provisions intended to addgass tha ecanomia Lntgrantd
of ccaupants &8 thay relate to thelr contractual rplntionuhip with
thelr landlord. Such provislons include:

. owner must maintain free from defsots any

omer~inatalled optional equipsment such as

refrigerators, dishwaahers, clothes washing

wnachines and dryavs, and garbage grinders, 103

CXR 416.35)1(Bjy

vhers applicabla, o rontal agreemcnt shall state

ihat occcupant pays for comeon arex lights, 103
CHR 4310.254(BY (L)
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owtiar ghall provids 0il unlaesa such oil {e
prcvidqd through & tank eoyving anly that
dvelling walt, 410,35%;

. & ypitten letting agreanment iz required shen
the ot nt & reaponsibla for paying for baat,
electriolty or gas, 2105 CMR 410.203 and 3.84,

Thess provisiona protsct cacupents from paying tor squipment
ar gervices vhich are eithnr do!ectiVa (e.g9., an LnoperatLVA owuper
installed diativasher), oy Not Undar the exclugive control or uss
of the c-ccnpmi'. {(e.g., gas vhieh iy metered through & Mtar_whiab-
doas not sarve only that occupantt=z unit), wz._—ittm letting
agresmants alewing that the tenant pays for certein ssrvices
innuroé thﬁt the tenant undorptands that hs or she ia rttponaihlé
for wutiliey k;ills- All <these préyini.om heéelp -protect ¢he
.gcoupant's oQonoaic well baling, a§ oppozad to purely health or
gafety intaxedts,

¥hors & landleord owng the neter, waintaina and reads then,
then ldaues Hills to tenanta, ha actz as an unregulatad utility
caﬁpunj. Thers {2 no heutral antity testing thix squipment.- Tha
poasibility for error s anermous, <ausing ogonolic h#:u o .
ocgoupanta. Whiile neters prbvidoa by utiliey conpam:i.u zust ba
sapple-teasted to ensure socuracy pursuant to X.G.L.o, 144, aud-
‘satering AYALeRA AYe not {ncreasiny the provability that =auen
gyatena ard inaccurate. Yo addivion, mistakes in ths lmdloni‘c
raading of uué—uotaru or hi¢ bllling procedures many gauvse & tanent

Lo pay &ors than their actual share of the entire bullding'e .gas
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eill, _

7inally, vhare the landlord contreois the metaring syetex, tha
ahanaa for intsntional abuse la aver pragent. All teanerta nsy ba
ovarchargsed, providing a windzall for thm-lnndlord, or ofia taenant
7 wzy be OVercharged for \'Jtiiit'y use, in aZfeat sunsidizring othexr
t&nnntls‘ piila. The ooccupancy naa fa nesns O challmqa thesne
pills, ©n tha othar hand, {f Boston Edixca custoners dlaputa theix
bills or aervica tnrninapion, thay have 2 fieans of xodrass pursuant
es 220 R 2%.00. (Sea 3
gedditlag, 334 Hass. (77 (1934}, o

Wnile at the praéani timpa tha tenants are nhot baing

irrepatrably lm,r.;h-d, ainos tha Btate Bar;i.téry Code allovwa the
Jdovearmment to aaak equitable ralief, the davarnnent nasd not ghow
irf@pxr&ble harn. Yhe governmant ham a right to faquirc cuup1Lunao'
with the State Sanivary Cods to preserve the public gaod, svan it
thexe iﬂ;‘iﬁ shoving ¢f {rrspnrsble harz. The Stati ganitary Code
prohibits a landlord from chapglng occupants £or'utilitics wvhere
the matars used ara not installed, maintained and read by a duly
~ authorizsd ucil{ty conpany regulated by the Departzent of Pblie
ﬁtilinies.' Wuile the dafendants hﬁva not yat charged the tenants
2or the hazt providad, cliearly he demiran to .do ro. Until and
unlsed he gets & valver, this cannot be dons. The Court lvill {ssze
A preliminary injunction against David C. Parkar, frod charging the

cccupante at 14 ¥eat Concoxd Rtraet, Boston for ytilitlea where the




nAtexs usad are not {mntalled, raintnined ané read ha' a duly
muthorized utility company. requlated hy the Departmant of Puhlio
Deilieiea, |

Tha Court wiil dcny the dafandant's Hotiom to Conuolld:ta
The Court parcaives no reason to allov the notAon.

It dood not saem that the Departmant of public Health shauld
To~urite 105 CHR 410.354.  The . Court doas take notice of the
dafsndant's arguzent that irn rural Rnnsachusﬁttl. rtfilltble 7
propgne gau tanks vithout calibrated wetermz ars utllitad and the
cogt ars pascad off to the tenant. It doas asen that thln,cyatt:'
dm not  sllew lower heating coats, and is Wiﬁm to
écneerwtion. In the casse at bay, tha court rinds .ﬁbo dufandant
had acred fn good fajlth, and would not have an:ahn;vwd'his tanants
for utility uss. But this Court is not the Departxment of Publie
Utilitiea, end caanot grant & welver. It does ssex that in thﬁae
Qapn or dar«gulntion. the ﬁap&rtmcnt arf Puhlio Utilitias ahould -
waks some acogancdstion to thess sat of circupstences, and wat up

mochaniexd to- inamure that tenants will not he wercharvﬂd_-

Datu: Maysh / ‘TL" 18e7

aot nthony ¥. Yapillio, fasg.
Thomss P, Deguon, bHaq.
Jene C. Coctechalk, Fxq.




