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g COMMONWEALTH OF MASSACHUSETTS,

Plaintiff,
V.

SHIPYARD QUARTERS MARINA, L.L.C;
LDA PIER 9, L.L.C.; and MARTIN OLINER

INDIVIDUALLY,

Defendants.
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ASSENTED-TO MOTION OF THE
COMMONWEALTH FOR ENTRY OF CONSENT JUDGMENT

Plaintiff, the Commonwealth of Massachusetts, with the assent of Defendants, Shipyard
Quarters Marina, L.L..C. (Shipyard Quarters), LDA Pier 9, L.L.C. (LDA Pier 9), and Martin
Oliner, individually (Oliner), and the agreement of the interested party, Charlestown Marina
LLC, requests that this Court enter Final Judgment in the form of the Consent Judgment
submitted with this Motion, which Final Judgment will (1) resolve the Commonwealth’s claims
against Defendants for alleged violations of the Massachusetts Waterways Act, G.L. c. 91, § 23,
and the Massachusetts Consumer Protection Act, G.L. c. 93A, § 4, at the Shipyard Quarters
Marina in Charlestown, and (2) secure both substantial immediate and long-term relief to protect
public safety and further the public’s interest in the access to, and use of, the Charlestown
waterfront. In support of this Motion, the Commonwealth states as follows: |

1. On August 1, 2013, the Commonwealth filed a Complaint alleging that Defendants

violated the Waterways Act, G.L. c. 91, § 23, its regulations, and the Waterways licenses issued
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by the Massachusetts Department of Environmental Protection (Department) under that Act, by
(a) failing to maintain the Shipyard Quarters Marina in good working order (Count I), and

(b) making unauthorized substantial alterations and changes in use té the principal building on
one of the two Piers in the Marina (Pier 6) (Count II). Dkt. No. 1. On September 9, 2013, the
Commonwealth filed its First Amended Complaint alleging that, in addition to the two claims in
the original Complaint, Shipyard Quarters and Oliner violated the Consumer Protection Act,
G.L. c. 93A, §§ 1-11, and its regulations, by, inter alia, advertising and leasing slips at the
Marina to boaters without disclosing known structural defects With the Marina to potential
lessees (Count III). Dkt. No. 36. On the Commonwealth’s motion for preliminary relief, this
Court later ordered Defendants to close the docking facilities at both the Pier 6 and Pier 8
sections of the Marina, and to pay restitution to boat owners in an amount equal to the remaining
terms of their leases to use those facilities and the associated parking. The affected boat owners
have received the restitution due to them. In addition, Defendants have, as also ordered by the
Court, made substantial repairs to the publicly accessible areas of the Marina, including the
pedestrian walkway, known- as the Harborwalk, and Pier 8.

2. On November 8, 2013, the Commonwealth filed a motion asking the Court to order
the immediate removal of the cldsed docking facilities tb eliminate the potential threat the
docking facilities posed to public safety and safe navigation in Boston Harbor. Dkt. No. 47.
Defendants opposed that motion, and the Court (Giles, J.), aftér hearing argument, scheduled the
motion for an evidentiary hearing, allowed Defendants’ request to conduct depositions of the
parties’ engineering experts, and encouraged strongly the Commonwealth to attempt to bridge its
differences with Defendants and work towards a negotiated settlement of the case. Following

those depositions, the parties reached an agreement on the terms of a stipulated order requiring



the implementation of a “tie-down” system to secure the docks in the event that they began to

- break apart. Dkt. No. 54. On a parallel track, the Parties moved towards the completion of
briefing on Defendants’ motions to dismiss the claims in the Commonwealth’s First Amended
Complaint, and also continued discussions aimed at a global resolution of those claims, which
would, among other things, require the timely construction of a new, state-of-the-art marina.

3. The Commonwealth and Defendants, together with the prospective purchaser of the
Marina, Charlestown Marina LL.C, have since reached an agreement to resolve the claims
alleged in the Commonwealth’s First Amended. Complaint and to secure relief intended to
protect public safety and further the public’s interest in the access to, and use of, the Charlestown
waterfront. That agreement is embodied bin the attached Consent Judgment, which, if entered,
will: |

(a) require Shipyard Quarters and LDA Pier 9 to pay to the Commonwealth a civil
penalty for the claims alleged in the Commonwealth’s First Amended Complaint of four
hundred and fifty thousand dollars ($450,000.00). Consent Judgment § 12. Of that
amount, two hundred and fifty thousand ($25 0,000’.OO) must be paid within twenty-one
(21) days of the entry of the Consent Judgment. /d § 12(a). The remaining amount,
two hundred thousand dollars ($200,000.00), will be suspended and later waived in fifty
thousand dollar ($50,000.00) amounts if certain milestones set forth in the Consent
Judgment are met. Id. 9 12(b).

(b) require Shipyard Quarters to remove the docking facilities at the Pier 6-and Pier
8 sections of the Marina by October 31, 2014. Consent Judgment q 19-20. Inlight of
the potential additional demands associated with the removal of the associated pilings

and the more limited potential hazard they create, the Consent Judgment provides



additional time, if necessary, for the removal of the pilings as long as they are marked in
accordance with requirements of the U.S Coast Guard to notify vessels of the navigation
hazard. Id. §19. Notably, however, the Department has already been asked for

apprbval fo proceed with this work as early as September 23, 2014 and informed that all
of the work, including the removal of the pilings, will be complete by October 31, 2014.

(¢) require Shipyard Quarters to, after receiving approval from the Department,
reconstruct the docking facilities at the Pier 8 section of the Marina. Consent Judgment
9 24. In addition, the Consent Judgment requires Shipyard Quarters to ensure that at
least fifty (50) of the new slips are ready for use by vessels by May 1, 2016—the
beginning of the 2016 boating season—and that all of the remaining approved slips are
ready for use by vessels by May 1, 2017—the beginning of the 2017 boating season.

Id 9 24(e).

(d) fequire Shipyard Quarters to submit a comialete application for a Waterways
license for approval of the structures and-uses on Pier 6 and for approval of new
docking facilities on either side of that Pier. Consent Judgment ﬂ‘28. In addition, the
Consent Judgment sets forth several specific requirements intended to enhance the
public’s use ahd enjoyment of Pier 6, including the construction of a dedicated
pedestrian walkway around the full perimeter of the Pier and additional public amenities
such as benches and bike racks. 1d.9 28(b)(2) & (5). The Consent Judgment then
specifies that the work on the surface of the Pier must be completed within one (1) year
of the Department’s issuance of a new Waterways license and that the installation of the
new docking facilities must be completed within two (2) years of the Department’s

issuance of the new license. Id. § 28(e).



(e) require Shipyard Quarters, because of the importance of securing the repair and
reconstruction of the Marina to the overall resolution of this case and tile water related
public interests it seeks to promote, to pay a stipulated penalty of two hundred and fifty
thousand ($250,000) if, among other things, the new docking facilities at the Pier 6 and
Pier 8 sections of the Marina are not constructed within the timeframes set forth in the
Consent Judgment. Consent Judgment ] 49.

(f) require Shipyard Quarters to reduce the amount of parking on the surfaces of
Pier 6 énd Pier 8 and, except for up to five (5) short term drop-off/pick—up'spaces
- reserved for Marina users on each of the Piers, to dedicate the remaining parking spaces
for public parking (instead of private parking, which has been the case historically on
both Piers). Consent Judgment § 25 (Pier 8 Parking), 28(b)(3) (Pier 6 Parking).

(g) require Shipyard Quarters to hire a Massachusetts registered professional
engineer to inspect the struétural integrity of both the Pier 6 and Pier 8 sections of the
Marina at five (5) year intervals and to then resolve any structural or maintenance issues
within a specified timeframe in an effort to ensure the ongoing maintenance of the
- Marina in the future. C.onsent Judgment 99 27 (Pier 8 section), 28(b)(7) (Pier 6 section).
Also in fuﬁherance of that purpose, the Consent Judgment requires the submission to
the Department for approval an Operation and Maintenance Plan that must include,
among other items, a description of tﬁe process for conducting daily, monthly, and
annual maintenance of the Marina. Id. 9 36.

(h) require Shipyard Quarters to agree that the Department may include certain
terms of the Coﬁsent Judgment in the new Waterways license for the Pier 6 section of

the Marina and, if Shipyard Quarters decides to apply for a new or amended Waterways



license for the Pier 8 section of the Marina, in any new or amended license for that
section as well, and then allows, with one notable exception, the terms of the new or
" amended Waterways licenses to supersede the terms of the Consent Judgment and
become the enforceable document(s). Consent Judgment § 76. The notable exception
is Paragraph 46, which states clearly that Defendants and their successors shall apply
for and obtain approval from the Department prior to-making any change in use or
structural alteration to any portion of the Marina and prohibits them and their successors
from arguing that the Navy Yard Act, St. 1978, ch. 556, exempts the Marina froin the
Waterways Act or its regulations. Id. 9 6, 46, 76.
4. Significantly, with the exception of the payment of the civil penalty within twenty-
one (21) days of the entry of the Consent Judgment, the work required by the Consent Judgment
‘Will be performed by a new, responsible owner of the Marina. During settlement discussions,
Oliner informed the Commonwealth that he intends to transfer complete ownership,
management, and operation of the Marina, including title to all of the parcels that comprise the
Marina, to Charlestown Marina LLC, at, or shortly after, the entry of the attached Consent
Judgment, Consent Judgment at p.2, and that he will not own, operate, or manage the Marina
after the closing date. Id. atp.2 & 63. The prdspective new owner——Charlestown Marina—is .
managed by a respected Masséchusetts—based developer with experience managing large
marinas, including one located in Boston Harbor. While Oliner’s entities (Shipyard Quarters and
LDA Pier 9) will remain responsible for the payment of the $250,000.00 civil penalty,
Charlestown Marina has agreed to assume, and be bound by, all of the obligations, rights, and
benefits created by the Consent Judgment as of the date of closing, including the ones set forth in

Paragraph 3 above, and to the Court’s jurisdiction over it for purposes of resolving any potential



disputes between the Commonwealth and Charlestown Marina after the closing date. Id. § 9.
Importantly, Charlestown Marina has also represented, and the Attorney General has confirmed,
that it has the financial and technical ability to assume thé obligations and liabilities of the
Consent Judgment that the Judgment will make applicable to the company on, and after, the
closing date. See id. at p.2. In short, the potential hew owner, who has ties to the community
and experience managing marinas in the Commonwealth, will usher in a new, fresh start for the
Marina and provide the public with the benefits the Waterways Act seeks to protect and promote.
See G.L. c. 91, §§ 2, 10, 14, 18.

5. The Consent Judgment is fair, reasonable, and in the public interest. See United
States v. Cannons Eng’g Corp., 899 F.2d 79, 84 (1st Cir. 2001); see also Mass. R. Civ. P.
58(a)(1) (“upon written agreement for judgment for a sum certain or denying relief, the clerk,

unless the court otherwise orders, shall forthwith prepare, sign and enter judgment.”).! First, the

' The Commonwealth is mindful, of course, that this is the standard that federal courts utilize
to determine whether they should enter consent decrees between the United States and parties
who are alleged to have violated federal environmental laws, but, in the absence of clear
guidance from Massachusetts appellate courts, the Commonwealth accepts this standard for
purposes of the review and entry of this Consent Judgment. The little Massachusetts precedent
that touches on the issue suggests, however, that Massachusetts courts should, perhaps, be even
more deferential to the terms of a settlement agreement embodied in a consent judgment, which
has attributes of both a contract between the parties and a judgment of the court. See Thibbitts v.
Crowley, 405 Mass. 222, 225 n.5, 226-27 (1989) (holding that absent an agreement of the parties
or the litigation of newly-emergent issues, it was error for the trial court to modify a consent
judgment); see also City of Medford v. Corbett, 302 Mass. 573, 574 (1939) (“[ T]he assumed
authority of attorneys of record to agree upon the amount of a judgment entered, or other
disposition of the suit, must be recognized by the court . . ..”). And that deference is especially
justified in a case where the Attorney General has negotiated the terms of the consent judgment
on behalf of the Commonwealth and an agency with special expertise in the subject matter. See
Zora v. State Ethics Comm’n, 415 Mass. 640, 652 (1993) (when an agency is granted
prosecutorial discretion, courts will not interfere with the exercise of that discretion in the
absence of extraordinary circumstances); see also Baglioni v. Chief of Police of Salem, 421
Mass. 229, 233 (1995) (the “people’s elected advocate”—here the Attorney General—"is
entrusted with the task of allocating limited resources to maximize public protection.”); Sam Fox
Publishing Co. v. United States, 366 U.S. 683, 689 (1961) (“sound policy would strongly lead us

-7 -



terms of the Consent Judgment were negotiated at arm’s length and in good faith by experienced
counsel, advocating for their respective clients’ interests, including, as regards the
Commonwealth, the public’s interest. Second, the terms of the Consent Judgment are tailored to
redress the alleged violations of the Waterways Act, G.L. ¢. 91, § 23, and its regulations, 310
C.M.R. § 9.22(1). In particular, the Consent Judgment requires the expeditious removal of the
deteriorating docking facilities at the Pier 6 and Pier 8 sections of the Marina and the completion
of any additional necessary short- and long-term repairs of any other deteriorating Marina
structures. The Consent Judgment also requires the payment of a significant civil penalty and
thus will serve to deter both the Defendants and other marina owners from committing similar
alleged violations in the future. Third, the terms of the Consent Judgment will advance the
objectives of the Waterways Act and its regulations by, as noted above, securing the relief
necessary to redress the alleged violations. In addition, the Consent Judgment also requires the
construction of new, state-of-the-art docking facilities—work that the Act and its regulations
themselves do not clearly demand, but that will be of tremendous benefit to the public and the
revitalization of the Charlestown waterfront. At the same time, the Consent Judgment will save
the resources of the Court, the settling parties, and the taxpayers because the settlement
agreement will preclﬁde the necessity of further complex and prolonged litigation. Indeed, there
is a strong public policy in the settlement of disputes without litigation, United States v.
Comunidades Unidas Contra La Contaminacion, 204 F.3d 275, 280 (1st Cir. 2000), a policy that
has “particular force where, as here, a government actor committed to the protection of the

public interest has [engaged in the construction of the| proposed settlement,” Cannons Eng’g

to decline . . . to assess the wisdom of the Government’s judgment in negotiating and accepting
the 1960 consent decree, at least in the absence of any claim of bad faith or malfeasance on the
part of the Government in so acting”).



Corp., 899 F.2d at 84; see also supra note 1, and that actor is “specially trained and oriented in
the field,” as the Department is here. See Comunidades Unidas Contra La Contaminacion, 204

F.3d at 280; see also supra note 1.

For the reasons stated above, and based on the agreement of the Commonwealth,
Shipyard Quarters, LDA Pier 9, Oliner, and Charlestown Marina LLC, the Commonwealth
respectfully requests that the Court sign the Consent Judgment at page 59, and enter it as a Final
Judgment.

Respectfully submitted on this 23rd day of September, 2014,

COMMONWEALTH OF MASSACHUSETTS
By its attorneys,

MARTHA COAKLEY
ATTORNEY GENERAL
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Seth Sthofield, BBO No 661210
Assistant Attorney General
Environmental Protection Division
Office of the Attorney General
One Ashburton Place, 18th Floor
Boston, Massachusetts 02108
(617) 963-2436
seth.schofield@state.ma.us




ASSENTED-TO as to the entry of the Consent
Judgment on this 23rd day of September, 2014:

SHIPYARD QUARTERS MARINA, L.L.C.;
LDA PIER 9, L.L..C.; and MARTIN OLINER,
Individually,

By their attorney,

Nicholas B. Carter, BBO No. 561147 7
Todd and Weld, LLP

One Federal Street, 27™ Floor

Boston, MA 02110-2012

(617) 624-4727

ncarter@toddweld.com
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http://www.citvofboston.gov/assessing/search/












http://www.mass.gov/eea/agencies/massdep/service/approvals/brp-ww-010314151617.html





















http://www.mass.gov/eea/agencies/massdep/service/approvals/bn3-ww-05.html
































































































































































