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	These are appeals under the formal procedure pursuant to G.L. c. 59, § 5G, from valuations made by the Commissioner of Revenue, under G.L. c. 58, §§ 13-17, of land located in the Town of Boylston that is part of the Wachusett Watershed and Reservoir and held by the Metropolitan District Commission, Division of Watershed Management for the Massachusetts Water Resources Authority.  The purpose of the valuations was to determine the payment in lieu of taxes due to the Town of Boylston by the Massachusetts Water Resources Authority under G.L. c. 59,   § 5G.  The valuations are as of January 1, 1990 and January 1, 1995 for the five year periods beginning with fiscal year 1991 and fiscal year 1996, respectively.  


Chairman Burns heard these appeals and was joined by then Chairman Gurge and Commissioners Scharaffa, Gorton, and Egan in the decision for the appellee.


	These findings of fact and report are made pursuant to requests by the appellant and the appellee under        G.L. c. 58A, § 13, and 831 CMR 1.32.
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FINDINGS OF FACT AND REPORT


Introduction and Jurisdiction


	As of January 1, 1990 and January 1, 1995, the Commissioner of Revenue (“Commissioner”) valued the land held by the Metropolitan District Commission (“MDC”) for watershed preservation within the Town of Boylston (“Boylston”).  The values established by the Commissioner formed the basis of reimbursements to the town, from funds provided by the Massachusetts Water Resources Authority (“MWRA”), for tax revenues lost as a result of the Commonwealth’s ownership of this property.  On February 15, 1991 and on July 6, 1995, Boylston filed its appeals with the Appellate Tax Board (“Board”) to correct the values assigned to this property by the Commissioner for the two five-year periods beginning in fiscal year 1991 and fiscal year 1996, respectively.  Regarding the appeal of the 1995 valuation, the Board found that it was filed within thirty days after the date of notice of the Commissioner’s determination of the value of the land.  On this basis, the Board found that it had jurisdiction over that appeal.  


Regarding the appeal of the 1990 valuation, the Commissioner moved to dismiss it for lack of jurisdiction because the appeal allegedly was filed more than thirty days after the purported notice of the Commissioner’s determination of the value of the land.  However, the Board found that the Commissioner’s alleged notice was defective, did not comply with the relevant statutory requirements, and, therefore, was not the jurisdictional notice contemplated by the applicable statutory section.


The Board found that the Commissioner’s purported notice, which was in the form of a letter dated October 18, 1990, was not a final notice despite containing an estimate of value.  On its face, the letter states that: “we would like to address any questions or concerns you may have on an informal basis before the valuations are finalized.”  The letter further states that: “In order to expedite the finalization of the appraisal project, we request that you make any inquiries prior to November 19, 1990.”  As Boylston pointed out in its opposition to the Commissioner’s motion, any reasonable interpretation of these sentences is that Boylston had until November 19, 1990 to submit additional information or documentation to assist the Commissioner in finalizing his valuation.  Accordingly, the Board found that the letter was, at best, a preliminary notice of the Commissioner’s intended determination of value, but was certainly not a notice of his final determination.  The Commissioner never provided Boylston with any notification finalizing his determination of value of the subject land prior to Boylston’s appeal to this Board.  Accordingly, the Board found that, at worst, Boylston filed its appeal with the Board prematurely.  On this basis and for the reasons set out more fully in its Opinion below, the Board denied the Commissioner’s motion to dismiss and found that it had jurisdiction over the appeal of the 1990 valuation.�        


	In deciding the issues related to these appeals, the Board, at the request of the parties, bifurcated, heard, and decided a preliminary matter.  The Board first determined that the land beneath the Wachusett Reservoir was not part of the Wachusett Watershed and, therefore, was not part of the § 5G payment-in-lieu-of-taxes program.  Accordingly, the Commissioner should not have included the land beneath the Wachusett Reservoir in his valuations.�  Following this determination, and after a hearing and further submissions by the parties, the Board then decided that, during the relevant fiscal years, the valuation methodologies employed by the Commissioner for estimating the value of the lands held by the MDC for the MWRA and located in the Wachusett Watershed in Boylston were designed to achieve the objectives of G.L. c. 58, § 13, and could be applied equally to all affected cities and towns.  The Board found that the Commissioner’s valuation methods were neither arbitrary nor capricious.  The Board subsequently decided that the methodologies were properly implemented in Boylston during the years at issue in these appeals.  


�
Brief Legislative History


In 1893, the Massachusetts Legislature directed the Massachusetts State Board of Health (“Board of Health”) to investigate and report on the feasibility of creating a water supply for the City of Boston and its suburbs.�  In its report, the Board of Health described, among other things, the specifications for the creation of the Nashua River Reservoir, now known as the Wachusett Reservoir.�  According to the Board of Health’s report, the Reservoir required 5,163 acres of land in the towns of Boylston, Clinton, West Boylston, and Sterling, 4,195 acres of which would be submerged land and 968 acres of which would serve as a buffer around, or islands within, the Reservoir.  2,761 acres of the land originally required for the Wachusett Reservoir were located in Boylston.


	In 1895, the Legislature established the Metropolitan Water Board (“MWB”) to administer the supply of water to the Boston metropolitan area.�  The Legislature also granted the MWB the authority to create the Wachusett Reservoir.  Accordingly, between 1897 and 1920, the Commonwealth�
acquired approximately 4,148.6 acres of land in Boylston by eminent domain to construct the Wachusett Reservoir itself and improve and protect the land around the perimeter of the Reservoir.  A portion of that land was submerged to create the Reservoir while the remainder formed part of the Watershed.


Land Beneath the Wachusett Reservoir


In 1984, the Legislature established the MWRA and provided, among other things, that the MWRA was responsible for maintaining and operating the water supply system for the metropolitan Boston area including the Wachusett Reservoir.�  The Legislature also established the Division of Watershed Management of the MDC to maintain and operate the watershed system for the MWRA.  The MWRA was required to make payments in lieu of taxes to the Division of Watershed Management for subsequent payment to Boylston.�


Payments to Boylston were first authorized in 1895 by § 16 of the Metropolitan Water Supply Act (“MWSA”).  The Treasurer of the Commonwealth was directed to pay “as part of the expenses of said Metropolitan Water Works to the Town of Boylston the sum of $2,000 a year.”  In 1896, this amount was increased to $3,000.�  In 1897, the Legislature amended § 16 of MWSA to require certain additional payments by the Commonwealth to both Boylston and West Boylston.  


The amendment provided that, first, until the date that the Commonwealth acquired the waters of the Nashua River, the Commonwealth would make interim annual payments for all property taken for the purposes of creating the Reservoir.  The payments were to be equal to the assessment for the property as of May 1, 1894.  However, once the waters of the Nashua River were acquired, the lump-sum annual payment became due under the original § 16, and the interim annual payments based on local assessments would stop.  Second, the 1897 amendment required the Commonwealth to make annual payments for property acquired in Boylston and West Boylston “outside the limits of [the Nashua River Reservoir].”  These annual payments were to be equal to the May 1, 1894 assessment for such property and were to be made for as long as the property was owned by the Commonwealth.


In Chapter 290 of the Acts of 1928, the Legislature changed the basis for payments in lieu of taxes to Boylston with respect to land outside the limits of the Wachusett�
Reservoir.�  Chapter 290 required all future payments for land outside the Reservoir to be governed by G.L. c. 59,  §§ 6 and 7.  Chapter 290 did not include any provisions for payments for land under the Wachusett Reservoir.  It specifically dealt with “[l]and, buildings and other structures held by the Commonwealth outside the limits of the Wachusett Reservoir in the Town of Boylston.”  


Sections 6 and 7 of Chapter 59 were the early General Law provisions for payments in lieu of taxes to cities and towns for lands taken for the purpose of water supply or the protection of its sources.  Prior to the enactment of Chapter 290, those General Law provisions did not apply to the Town of Boylston.  Following the passage of Chapter 290, only the lands outside the Wachusett Reservoir were subject to these General Law provisions.


Section 5G of Chapter 59, enacted in 1984, is a general statute setting forth a comprehensive scheme for requiring the MWRA to make payments in lieu of taxes for land located within the Quabbin, Wachusett, Sudbury and Ware River Watersheds.  It establishes the process by which 


�
payments in lieu of taxes will be made for watershed lands based on the valuation of such lands.  It is the successor statute to the General Law provisions dating back to      §§ 6 and 7 of Chapter 59.  Those provisions have never provided reimbursement for the land submerged under the Wachusett Reservoir.  Section 5G does not by its terms provide any basis for extension of its payment provisions to land under the Wachusett Reservoir.


Ordinarily, property held by or for the Commonwealth is exempt from local taxation under G.L. c. 59, § 5, cl. (2).  Section 5G establishes a narrow exception to this rule by requiring the MWRA to make payments in lieu of taxes for the benefit of cities and towns in which certain watershed land is located.  Section 5G was enacted in 1984 by § 40A of the Massachusetts Water Resources Authority Act, St. 1984, c. 372 (the “MWRA Act”).  Originally, § 5G required that the MWRA make payments in lieu of taxes for MDC land located only within the Quabbin and Ware River Watersheds.  By St. 1987, c. 564, § 52, Section 5G was amended to require payments in lieu of taxes for land within the Wachusett and Sudbury Watersheds as well.  At all relevant times to these appeals § 5G provided in pertinent part as follows:


The Massachusetts Water Resources Authority, on July first of each year, shall pay over . . . an amount to be held in trust for payment to each city or town in which property of the Quabbin watershed, Wachusett Watershed, Sudbury Watershed and Ware River watershed is held by said division for purposes of a water supply or the protection of its sources, said amount to equal that which such city or town would receive in taxes upon the fair cash valuation of the land, which shall not include buildings or other structures except in the case of land taken for the purposes of protecting the sources of an existing water supply . . . provided that in no event shall any city or town receive an amount less than the payment received from the [MDC] in the prior fiscal year.





	Under § 5G, the MWRA is required to make payments in lieu of taxes only for property situated within the Quabbin, Wachusett, Sudbury and Ware River Watersheds.  The preceding analysis concerning § 5G’s legislative history suggests that the Legislature did not intend to include the land beneath the Reservoir in § 5G’s reimbursement provisions.  Whether or not the land beneath the Wachusett Reservoir is included in the § 5G payments also turns on the meaning of the term “watershed.”  


The term “watershed” itself is not defined in § 5G.  Consequently, if its meaning is not readily apparent from the context, the Board may look elsewhere for guidance.  The Board may turn to other related or similar statutory provisions as well as dictionary definitions that describe the term’s plain and ordinary meaning.


	In § 2 of the MWRA Act, the definition of the term “watershed system” indicates that the Legislature intended to treat “watersheds” and “reservoirs” as separate and distinct areas within the so-called “watershed system.”   Section 2 defines a “watershed system” in pertinent part as:


All real and personal property interests held by or on behalf of the commonwealth immediately prior to the effective date of this act in and for the MDC water system which were part of or appurtenant to the Quabbin watershed, Quabbin Reservoir, Ware River watershed, Wachusett watershed, Wachusett Reservoir, North and South Sudbury watersheds, Sudbury Reservoir  . . . . 


                  


	The Legislature’s separate listing of “watersheds” and “reservoirs” in its definition of “watershed systems” indicates that the Legislature intended to use the plain meaning of the term as defined in dictionaries, and it intended “watershed” to mean the area surrounding and draining into the watershed’s corresponding reservoir, but excluding the reservoir itself.


In addition, G.L. c. 92, § 104, relating to Metropolitan Sewers, Waters and Parks, defines “watershed” as “the natural basin from within which water drains or in natural course would drain into the Quabbin reservoir, the Wachusett reservoir or the Ware river upstream of the Ware river intake.”  This definition uses the terms “watershed” and “reservoir” as separate and distinct features.  It clearly distinguishes between a “watershed” and the “reservoir” into which the “watershed” drains.


	The statutory definition of watershed in Chapter 92 comports with the plain meaning of the term.  According to The American Heritage Dictionary (2nd college ed. 1982), “watershed” is defined as “[t]he region draining into a    . . . body of water.”  According to The American Heritage College Dictionary (3rd ed. 1993), “watershed” is likewise defined as “[t]he region draining into a . . . body of water.”  According to Ballentine’s Law Dictionary (3rd ed. 1969), “watershed” is similarly termed “[t]he area drained by a river or other stream of water.”  Based on these definitions as well as the statutory meaning, the Board found that the term “watershed” as used in § 5G signifies the land surrounding and draining into the Quabbin, Wachusett, and Sudbury Reservoirs and the Ware River, but not the land submerged beneath them.


	On this basis, the Board found that the reference in  § 5G to land within the Quabbin, Wachusett, Sudbury and Ware River Watersheds does not include the land submerged beneath the Quabbin, Wachusett and Sudbury Reservoirs and the Ware River, respectively.  Accordingly, the Board found that the Commissioner’s valuations at issue in these appeals should not have included any value for Reservoir Land and, therefore, Boylston cannot prevail in its argument that the valuation of the submerged land, and its concomitant reimbursement, should have been higher.


Valuations of and Payments for the MDC-Held Land in Boylston Under § 5G





	The annual valuations under § 5G of the subject MDC-held land in Boylston from 1988 to 1995, together with the resulting payments in lieu of taxes for fiscal years 1989 to 1996, were as follows:


Fiscal Year


�



Valuation�



Tax Rate�
Formula Payment�
Prior FY


Payment�



Payment Due�
�
 1989�
$14,150,000�
13.37�
$189,185.50�
$  3,432.08�
$189,185.50�
�
 1990�
$14,150,000�
 9.36�
$132,444.00�
$189,185.50�
$189,185.50�
�
 1991�
$10,940,200�
 9.60�
$105,025.92�
$189,185.50�
$189,185.50�
�
 1992�
$10,940,200�
 9.88�
$108,089.17�
$189,185.50�
$189,185.50�
�
 1993�
$10,940,200�
12.82�
$140,253.36�
$189,185.50�
$189,185.50�
�
 1994�
$14,757,059�
13.34�
$196,859.16�
$189,185.50�
$196,859.16�
�
 1995�
$14,757,059�
15.12�
$223,126.73�
$196,859.16�
$223,126.73�
�
 1996�
$10,611,000�
15.47�
$164,281.31�
$223,126.73�
$223,126.73�
�



Fiscal year 1988 was the first year that the land of the Wachusett and Sudbury Watersheds was eligible for payments in lieu of taxes under § 5G.  However, the next cycle for the valuation of state-owned land under       G.L. c. 58, §§ 13-17 did not begin until January 1, 1990.  Accordingly, fiscal year 1991 reflects the first valuations at issue in these appeals.  Notwithstanding these valuations, under the so-called “hold harmless” provisions of § 5G, the MWRA’s payments in lieu of taxes to Boylston could never be less than the previous fiscal year’s payment.�  


In 1993, Boylston undertook a general revaluation.  Pursuant to § 5G, the Assessors were required to determine the value of the MDC-held land in Boylston for fiscal year�
1994 by dividing the payment in fiscal year 1992 by the commercial tax rate in fiscal year 1993.� 


 Commissioner’s Valuation of State-Owned Lands in Boylston


As of January 1, 1990





	The evidence showed that the Commissioner used, essentially, the same procedures and data gathering devices described in the 1985 State Owned Land Valuation Guidelines (“Guidelines”) to value state-owned lands as of January 1, 1990.  The Board had previously approved this methodology in Board of Assessors of the Town of Boylston v. Commissioner of Revenue, 8 Mass. App. Tax Bd. Rep. 144, 150 (Docket No. 120978, June 4, 1987), remanded on other�
grounds, 405 Mass. 307 (1989) (“Adherence to the written guidelines and the proper completion of the [data sheets] would, in the board’s opinion, establish a procedure reasonably designed to achieve the statute’s objective and one which could be applied equally to each town.”).  


In accordance with the Guidelines, the Commissioner’s appraisers valued state-owned land at its highest and best use.  They relied on information from local assessors and maps provided by the U.S. Geological Service (“U.S.G.S.”).  


	When valuing large parcels, the Guidelines directed the Commissioner’s appraisers to determine the size of buildable lots based on local zoning regulations.  The appraisers subsequently divided the parcel into conforming front lots “on applicable municipal streets, roads or state highways” that were paved, and they then valued those front lots as developable building lots.�  Appropriate lot values were obtained from comparable sales analyses.  Following their valuation of the acreage that comprised the front lots, the Commissioner’s appraisers next valued the remaining acreage as either rear acreage or non-buildable acreage, depending on topography and/or soil conditions.�
If comparable sales data was not available, the appraisers applied a percentage of an appropriate unit value to account for these conditions.  The Guidelines also directed the appraisers to consider “[t]he relationship of the [state-owned] parcels as developable parcels in comparison with other privately held parcels in the municipality.”  The Guidelines further directed the appraisers to account for the estimated absorption rate for building lots and other acreage as indicated by population growth, market sales and construction activity, and to apply percentage adjustments for size, if appropriate.


	The evidence also showed that the Commissioner’s January 1, 1990 valuation under § 5G involved 119,474.12 acres in thirty communities that comprise the Quabbin, Ware River, Wachusett and Sudbury Watersheds.  The area and nature of the land in each community had been determined by the MDC through records, plans, and engineering studies.  Because the Wachusett and Sudbury Watershed communities had not been given close scrutiny in the previous valuation, they were now.  The acreage amounts were reviewed and each parcel was viewed firsthand to determine road frontage and number of lots.  Sales data from each of these communities was gathered and analyzed to determine market value for each of the established categories of land except land under water.  Land under water was assigned a value of $100 per acre.  Discount factors were also applied to reflect the amount of time buildable lots could be absorbed into the market, and the fact that large tracts are worth less on a per-acre basis.


On this basis, the Board found that the Commissioner adopted a procedure that could be applied equally to each town where there were eligible state lands.  The Board further found that the procedure produced values reasonably approximate to fair cash value.  The Commissioner’s valuation procedure was not arbitrary or capricious.  Accordingly, the Board determined that the method of valuation employed by the Commissioner to value eligible state-owned land complied with G.L. c. 58, § 13.


The Board also found that the Commissioner complied with this method in valuing the state-owned land in Boylston.  The Commissioner’s appraiser followed the procedures set forth in the Guidelines.  The appraiser used the map provided by the MDC to determine the location and extent of state-owned land in Boylston.  He used a street map of Boylston, his own observations, and odometer readings to determine road frontage.  The Board found that Boylston did not adequately show the existence or extent of any other possible streets or ways that might have provided additional road frontage for development, consistent with the Guidelines.  The Commissioner’s appraiser ascertained the minimum lot requirements in Boylston and divided an appropriate portion of the MDC-held land in Boylston into 102 frontage lots.  The appraiser personally viewed the condition of the property to determine its suitability for development.  He applied discount factors consistent with the Guidelines.  The Board found that the Commissioner’s appraiser’s choice of comparable sales for estimating the value of frontage lots and residual acreage was reasonable under the circumstances.  He demonstrated the comparability of the sales to the Board’s satisfaction.  


In this way, the Commissioner’s appraiser divided an appropriate portion of the MDC-held land in Boylston into 102 frontage lots, each of which he valued at $90,000 before applying a 50% adjustment factor to account for a twenty-lot-per-year absorption rate.  The appraiser also determined that there were 1,571.71 acres of residual dry land and 174.63 acres of low lying or wetland by subtracting the number of acres allocated to frontage lots from the total number of acres of MDC-held land in Boylston (approximately 4,144 acres) and then examining relevant U.S.G.S. topographical maps.  Relying on comparable sales, he determined that the value of a residual acre was seven percent of the value of a frontage lot, or $6,300.�  He placed the value of an acre of low lying or wetland at ten percent of the value attributed to an acre of residual dry land, or $630.  He adjusted the values for both the residual and low lying or wetland acreage by a 62% size-adjustment factor.  Finally, the Commissioner’s appraiser valued the land beneath the Reservoir at the statewide value of $100 per acre based on information from the Commissioner’s Bureau of Local Assessment.  He then applied the 62% size-adjustment factor to this category of land, as well.  The adjustments that the Commissioner’s appraiser applied were consistent with discount tables appended to the Guidelines.  A summary of the Commissioner’s appraiser’s valuation methodology is contained in the following table.





Acreage


Type�
Size of


Land�
Value of Land�
Gross Value�
Adjustment Factor�



Net Value�
�
Frontage Lots�
102 lots�
$90,000/lot�
$9,180,000�
50%�
$ 4,590,000�
�
Residual Land (dry)�
1,571 acres�



$6,300/acre�



$9,901,773�



62%�



$ 6,139,099�
�
Residual Land (wet/low)�
174.63 acres�



$630/acre�



$  110,017�



62%�



$    68,210�
�
Submerged Land�
2,304 acres�



$100/acre�



$230,400�



62%�



$   142,848�
�



Total�



4,143.47 acres�
�
�
�



$10,940,157�
�



The appellant criticized the Commissioner’s methodology as superficial and offered a different valuation approach relying on engineering plans that had been prepared specifically for the appellant’s challenge of the Commissioner’s valuations.  These plans created additional frontage lots.  The Board found, however, that these plans were flawed in many respects.  For example, the plans were based on a map created after the relevant valuation dates here.  The existence and extent of some of the features and improvements contained on the maps were not confirmed for the relevant time period.  In addition, the plans included frontage lots that overlapped, were not buildable, were on land acquired after January 1, 1995, and were not even within the town limits of Boylston.  There were no certifications embossed or monumentation placed on the plans.  As a result of these and other flaws, the Board determined that the plans, and any valuations premised on them, were not reliable.  


On this basis, the Board found that the Commissioner’s methodology was reasonable under the circumstances and not arbitrary or capricious.  The Board also found that the Commissioner complied with his approved method of valuation in estimating the value, as of January 1, 1990, of the state-owned land in Boylston.  Moreover, the Board found that despite some small discrepancies with respect to the size of some of the acreage types, the Commissioner’s appraiser’s erroneous inclusion of the value of the submerged land in his valuation more than offset, in favor of Boylston, any difference in the total net value of the MDC-held land.


Commissioner’s Valuation of State-Owned Lands in Boylston


As of January 1, 1995





	In 1995, the Commissioner undertook a general valuation of all state-owned land under the so-called Chapter 58 Pilot Program and § 5G.  In implementing this program, the Commissioner first divided land into “sites” for valuation purposes.  He classified contiguous land owned by one agency as one site.  However, he classified additional land acquired by an agency after January 1, 1990 (the date of the Commissioner’s last general valuation) as a separate site.  The Commissioner then employed a computer-assisted mass appraisal system (“CAMA system”) that had been previously developed within the Department of Revenue and was widely used in municipalities across the state.


	The CAMA system involves the development of a valuation model based on a per-unit (such as acre) value, determined by comparable sales, and applied to selected categories of land.  In establishing the framework for valuing the state-owned land, the Commissioner first divided the Commonwealth into 351 identified market neighborhoods, with further sub-markets for communities where values fluctuated greatly.  The Commissioner also established four land-use categories that he labeled: primary land, secondary land, residual land, and undevelopable land.�  


	Using these four categories of land, the Commissioner then developed land tables for each of the 351 market neighborhoods based on information submitted by the municipalities and contained in the Commissioner’s certification files.  The land tables established a per-acre rate or value for each category of land within the community.  In those circumstances where cities and towns did not provide information or provided incomplete information, the Commissioner reviewed comparable and/or neighboring communities' information and obtained information from other state agencies to develop appropriate land tables.  In categorizing land, the Board found that the Commissioner followed appropriate Massachusetts assessment standards and appraisal practices.  


The Board also found that the Commissioner appropriately estimated and consistently applied community-specific discounts to account for the cost and time it would take for a community’s market to absorb lots.  The Board further found that the Commissioner appropriately estimated and consistently applied bulk acreage discounts.  The Board also found that the Commissioner appropriately considered and consistently accounted for specific positive and negative influence factors related to topography, condition, and location.  Finally, the Board found that the Commissioner conducted quality control reviews throughout the valuation process.


The Board further found that the appellant’s primary criticisms of the Commissioner’s methodology for the 1995 valuation were misplaced.  First, the Board found that the details of the Commissioner’s methodology did not necessarily have to be reduced to writing, as the appellant contended, as long as they were followed consistently statewide which they were.  Second, the Board found that the discounts applied by the Commissioner’s appraisers to secondary land were consistent with sound appraisal practice, notwithstanding the appellant’s arguments otherwise.


On this basis, the Board found that the Commissioner adopted a procedure that could be applied equally to each town where there are eligible state lands.  The Board further found that the procedure produced values reasonably approximate to fair cash value.  The Commissioner’s valuation procedure was not arbitrary or capricious.  Accordingly, the Board determined that the method of valuation employed by the Commissioner to value state-owned land throughout the state complied with § 13.


The Board also found that the Commissioner complied with this method in valuing the state-owned land in Boylston.  The evidence showed that, based on information received from the MDC and Boylston, the Commissioner’s appraiser developed the land table for Boylston.  That information also recognized that there were two state-owned parcels in Boylston, one consisting of approximately 4,144 acres (site 201.A) and one consisting of about 131.63 acres (site 202.A).  The smaller parcel reflected the land acquired by the MDC between 1990 and 1995 which was separately identified to document the change in value resulting from the acquisitions.  


The Board found that the Commissioner’s appraiser properly identified primary and secondary parcels, as well as parcels in the other land-use categories, in accordance with the CAMA system and available information. The Commissioner’s classification of the two state-owned sites in Boylston is summarized in the following table:


      Category/Parcel�
Site 201.A�
Site 202.A�
�
Primary�
    0.92 acres�
  0.92 acres�
�
Secondary�
  192.92 acres�
  8.28 acres�
�
Residual�
1,571.53 acres�
106.63 acres�
�
Undevelopable (upland)�
  174.63 acres�
 25.00 acres�
�
Undevelopable (submerged)�
2,204.00 acres�
  0.00 acres


�
�
Total�
4,144.00 acres�
140.83 acres�
�



The town provided the sales information upon which the Commissioner’s appraiser properly based his estimates of value for the parcels in the different land-use categories. The values derived by the Commissioner for each land-use category in Boylston is summarized in the following table:


Primary acre rate�
$77,950.00�
�
Secondary acre rate�
$40,000.00�
�
Residual acre rate�
$ 7,990.00�
�
Undevelopable acre rate�
$ 1,000.00�
�



Applying these values to the amount of primary, secondary, residual, and undevelopable land in Boylston produced the following values:


�



�
Category/Parcel�
Site 201.A�
Site 202.A�
�
Primary�
$    71,714�
$ 71,714�
�
Secondary�
$ 7,716,800�
$331,200�
�
Residual�
$12,556,525�
$851,974�
�
Undevelopable (upland)�
$   174,630�
$ 25,000�
�
Undevelopable (submerged)�
$ 2,204,000�
�
�



After appropriate discounts and negative influence factors were incorporated into the equation, the Commissioner determined the final values for each land-use category in Boylston.  The following table summarizes the Commissioner’s estimates of value in this regard. 


      Category/Parcel�
Site 201.A�
Site 202.A�
Total�
�
Primary�
$   71,714�
$   71,714�
$  143,428�
�
Secondary�
$3,866,116�
$  292,780�
$4,158,896�
�
Residual�
$5,587,653�
$  455,805�
$6,043,458�
�
Undevelopable (upland)�
$   88,362�
$   20,600�
$  108,962�
�
Undevelopable (submerged)�
$  156,220�
�
$  156,220


�
�
Total Valuation�
�
�
$10,610,964�
�



On this basis, the Board found that the Commissioner complied with his approved method of valuation in estimating the value of the state-owned land in Boylston, as of January 1, 1995.  The Board also found that despite some small discrepancies with respect to the amount of eligible acreage, the Commissioner’s appraiser’s erroneous inclusion of the value of the submerged land in his valuation more than offset, in favor of Boylston, any difference in the total net value of the MDC-held land.  The Board further found that the appellant’s criticisms regarding the Commissioner’s application of his valuation methodology to Boylston were either without merit or immaterial.  





OPINION


Jurisdiction Over the Appeal of the 1990 Valuation 


	G.L. c. 59, § 5G mandates payments in lieu of taxes to municipalities in which certain watersheds are maintained for the MWRA.  For purposes of making payments in lieu of taxes, the valuation of the land associated with the watershed must “be determined by the commissioner of revenue in accordance with the provisions of sections thirteen to seventeen, inclusive, of chapter fifty-eight.”  G.L. c. 58, § 14 provides that “[a] board of assessors aggrieved by [the Commissioner’s] determination of value of any land as valued under sections thirteen or fifteen may make a written application for a correction thereof to the appellate tax board within thirty days after the date of notice.”  Accordingly, Boylston had thirty days from the date of the notice of the Commissioner’s valuation within which to apply for a correction of that value before this Board.


	With respect to the appeal over the 1990 valuation, the Board found that the October 18, 1990 letter from the Commissioner to Boylston was not a notice of the Commissioner’s final determination of value of the subject land.  The Board found that the letter constituted only a preliminary determination of the value of the land, and the letter’s own terms essentially conceded that it was not the final valuation contemplated by G.L. c. 58, § 14.  Accordingly, the Board found that the Commissioner never actually notified Boylston of its final determination of value prior to Boylston’s appeal to this Board.  In appeals such as this one “prematurity in filing . . . [is] not a matter fatal to jurisdiction.”  Becton, Dickinson and Co. v. State Tax Comm’n, 374 Mass. 230, 234 (1978); see also Menard v. Commissioner of Revenue, 12 Mass. App. Tax Bd. Rep. 174, 179 (Docket Nos. 139277, etc., July 26, 1990). Therefore, the Board found and ruled that the appeal was premature but still timely.


Land Beneath the Wachusett Reservoir


	Under G.L. c. 59, § 5G, the MWRA is required to make payments in lieu of taxes to Boylston for land within the Wachusett Watershed.  “The [MWRA] . . . shall pay over an amount . . . to [Boylston] in which property of the . . . Wachusett Watershed is held [for the MWRA].”  G.L. c. 59,  § 5G.  As discussed in its findings of fact, the Board found that § 5G’s legislative history suggests that the Legislature did not intend to include the land beneath the Reservoir in § 5G’s reimbursement provisions.  “‘Statutes are to be interpreted, not alone according to their simple, literal or strict verbal meaning, but in connection with their development, their progression through the legislative body, the history of the times, prior legislation, contemporary customs and conditions and the system of positive law of which they are part.’” Town of Oxford v. Oxford Water Co., 391 Mass. 581, 588 (1984) quoting Commonwealth v. Welosky, 276 Mass. 398, 401-402 (1931).  “[I]n interpreting a general but undefined term used in a taxing statute, we have sanctioned an evaluation of the legislative history so as to reach a result consistent with the statute’s purpose.”  McCarthy v. Commissioner of Revenue, 391 Mass. 630, 633 (1984).  Accordingly, the Board ruled that § 5G’s legislative history supports the Board’s finding that the land beneath the Wachusett Reservoir is not within the purview of § 5G’s reimbursement provisions.  


The Board also found and ruled that the meaning of the term “watershed,” as used in § 5G, may be discerned from its meaning in similar statutes, see, e.g., Henry v. Board of Appeals of Dunstable, 418 Mass. 841, 843 (1994).  The Board found that the statutory definition of “watershed” in G.L. c. 92, § 104, a similar statute to the one under consideration, clearly distinguishes “watersheds” from “reservoirs.”  This finding provided part of the Board’s rationale for its ruling that “watersheds” and “reservoirs” are two separate and distinct areas.  Furthermore, the Board found that the definition of the term “watershed system” in the MWRA Act, itself, clearly distinguished “watersheds” from “reservoirs.”  This finding provided another rationale for the Board’s ruling in this regard.  


In addition, the Board ruled that it was proper to consider the plain meaning and ordinary usage of the term “watershed” to discern its definition in § 5G.  See Henry, 418 Mass. at 843; Commissioner of Revenue v. AMIWoodbroke, Inc., 418 Mass. 92, 94 (1994).  Unless the legislative usage of the word indicates that it has acquired a peculiar meaning in law, the Legislature is presumed to have intended to use the term in its ordinary sense.  Casey v. Massachusetts Electric Co., 392 Mass. 876, 880-81 (1984).  When interpreting words in a statute in their ordinary sense, the Board ruled that dictionary definitions are often relied upon to determine their plain meaning.  See, e.g., Gillette Co. v. Commissioner of Revenue, 425 Mass. 670, 676 (1997); Healey v. Commissioner of Public Welfare, 414 Mass. 18, 23 (1992); National Fire Protection Association, Inc. v. Commissioner of Revenue, 23 Mass. App. Tax Bd. Rep. 157, 161 (Docket No. F224284,          December 29, 1997); Stanley Home Products, Inc. v. Commissioner of Revenue, 7 Mass. App. Tax Bd. Rep. 29, 35 (Docket No. 120842, September 5, 1986) (citing G.L. c. 4,  § 6 which states that “[w]ords and phrases shall be construed according to the common and approved usage of the language.”)  The Board found that dictionaries define “watersheds” as regions that drain into bodies of water or “reservoirs.”  


On this basis, as well as on related statutory definitions, the Board ruled that the term “watershed,” as used in § 5G, does not encompass the term “reservoir,” and the land associated with a watershed does not include the land beneath the reservoir into which the watershed drains.  Accordingly, during the years at issue, the Board ruled that the land beneath the Wachusett Reservoir should not be included in the Commissioner’s valuation of the Wachusett Watershed for § 5G purposes and, therefore, Boylston is not entitled to an increase in the valuation of, or reimbursement for, land submerged beneath the Reservoir.


The Board’s Scope of Review


	Pursuant to G.L. c. 59, § 5G, the Commissioner must value eligible state-owned lands, like the subject land, for payments in lieu of taxes in accordance with G.L. c. 58, §§ 13-17.  In Board of Assessors of Sandwich v. Commissioner of Revenue, 393 Mass. 580 (1984) (“Sandwich”), the Supreme Judicial Court (“SJC”) established this Board’s scope of review of the Commissioner’s valuations under G.L. c. 58,  § 13.  Unlike the usual appeal to this Board, where the Board “hears testimony from all parties and forms an independent judgment of value based on all the evidence received,” the SJC held that under chapter 58, § 13, the Board “should perform a more traditional appellate function.  Id. at 586.  In the Sandwich case, the SJC restricted the Board’s role to “determin[ing] whether the method used by the Commissioner is reasonably designed to achieve the statute’s objectives, and whether the method was properly implemented in the particular case.         Id. at 588.  Section 13 provides that the Commissioner’s determination of fair cash value “shall be in such detail as to lots, subdivisions or acreage as the Commissioner may deem necessary.”  Accordingly, as the SJC quoted in the Sandwich case from Macioci v. Commissioner of Revenue,   386 Mass. 752, 761 (1982), “full and fair cash values [determined under this statutory provision] can only be approximated.”  393 Mass. at 587.  “[I]n the context of a Statewide valuation program, in light of the limited resources of the Commissioner, it may be necessary to ‘conced[e] perfection in result, in favor of a process which is orderly, expeditious, and reliable.’”  Id. at 588, quoting Newton v. Commissioner of Revenue, 384 Mass. 115, 122 (1981).  Thus, the concomitant payments in lieu of taxes are intended to “provide[] towns with only an approximate reimbursement of lost taxes.”  See id.  


More particularly, the SJC specified that: “the board should determine whether the Commissioner has adopted a procedure which (1) can be applied equally to each town where there are eligible State owned lands and (2) will produce values reasonably approximate to fair cash value.”  Id.  “If the procedure adopted by the Commissioner is not arbitrary or capricious, it should be upheld” by the Board.  Id.  In these appeals, the Board should then determine if the Commissioner properly applied his methodology to Boylston.  Id. at 588-89.  Therefore, the Board ruled that the foregoing scope of review applied to its examination of the Commissioner’s determinations of value in these appeals.


The Commissioner’s Valuation Methodologies


	The Board found that the Commissioner’s valuation procedures at issue in both of the appeals could be applied equally to each town where there are eligible state-owned lands.  See id. at 588.  The Board also found that both of the Commissioner’s methodologies produced values reasonably approximate to fair cash value.  See id.  The Board further found that the procedures adopted by the Commissioner were not arbitrary or capricious, and the Commissioner properly applied these methodologies in Boylston.  See id. at 588-89.  Accordingly, the Board ruled that the Commissioner’s methods of valuation employed throughout the state for the years at issue complied with § 13.  The Board further ruled that the Commissioner complied with these methods in valuing eligible state-owned lands in Boylston.  See id.


Conclusion


	The burden of proof was upon the appellant to show that the Board had jurisdiction over these appeals.  See Cohen v. Board of Assessors of Boston, 344 Mass. 268, 271 (1962).  The burden of proof also rested upon the appellant to show that the Commissioner’s relevant valuation methodologies were arbitrary and capricious and/or that the Commissioner did not properly apply the methodologies to the eligible state-owned land in Boylston.  Commissioner of Revenue v. Board of Assessors of Sandwich, 405 Mass. 307, 312 (1989); see Sandwich, 393 Mass. at 588; Schlaiker v. Board of Assessors of Great Barrington, 365 Mass. 243, 245 (1974).  The venerable and “fundamental rule as to burden of proof is, that whenever the existence of any fact is necessary in order that a party may make out [its] case    . . . , the burden is on such party to show the existence of such fact.”  Willet v. Rich, 142 Mass. 356, 357 (1886).  In this regard, the Board considered the testimony of all four of the appellant’s witnesses as well as the testimony of the appellee’s two witnesses and the deposition of a third.  The Board also considered the appellant’s expert appraiser’s valuation reports, as well as all of the other exhibits, briefs, and memoranda submitted by the parties.�    


The Board ruled that it had jurisdiction over both of the appeals at issue here, despite Boylston’s premature filing of its appeal of the 1990 valuation.  The Board also ruled that the land beneath the Wachusett Reservoir was not subject to payments in lieu of taxes under G.L. c. 59, § 5G and, therefore, should not have been included in the Commissioner’s valuations under G.L. c. 58, §§ 13-17.  The Board further ruled that, for the years at issue, the valuation methodologies used by the Commissioner to value eligible state-owned land throughout the state complied with § 13, and were not arbitrary or capricious.  The Board ruled that, for the years at issue, the Commissioner complied with these methods in Boylston.  


On this basis, the Board decided these appeals for the appellee.
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� The Commissioner of Revenue is the appellee, and the Metropolitan District Commission and Massachusetts Water Resources Authority are interested parties.


� The Commissioner also filed a motion for reconsideration of the Board’s denial of his motion to dismiss.  Upon reconsideration and for the same reasons that the Board denied his original motion, the Board again denied the motion to dismiss.


� The Commissioner had valued the land under the Wachusett Reservoir at $142,848 as of January 1, 1990 and at $156,220 as of January 1, 1995.


�  See Chapter 459 of the Acts of 1893.


� The Board of Health filed its report entitled “Report of the Massachusetts State Board of Health upon a Metropolitan Water Supply” dated February 1895 (“Board of Health Report”) as House Document     No. 500 of 1895.


� See Metropolitan Water Supply Act, Chapter 488 of the Acts of 1895.


� See Chapter 372 of the 1984 Acts.


� See G.L. c. 59, § 5G.


� See Chapter 436, § 1 of the Acts of 1896.


� Chapter 290 was entitled “An Act to Change the Basis of Payments In Lieu of Taxes on Certain Property Held by the Commonwealth Outside the Limits of the Wachusett Reservoir in the Town of Boylston For Purposes of the Metropolitan Water Supply.”


� The pertinent part of § 5G provides: 


“in no event shall any city or town receive an amount less than the payment received from the [MDC] in the prior fiscal year. . . . Payments made by [the MWRA] pursuant to the provisions of this section for the year when a city or town shall have made a general revaluation of all its real property for purposes of taxation shall not be less than payment made to said city or town for the year immediately preceding the general revaluation.”


� The pertinent part of § 5G provides:


Whenever a city or town in which such land is located shall have made a general revaluation or reassessment of all of its real property for purposes of taxation, the valuation of such land for the purpose of payments authorized by this section shall be determined by the assessors of said city or town as of January first, between January first and June first, in the year succeeding such revaluation or reassessment by dividing the amount of the payment authorized by this section for the year last preceding the revaluation or reassessment by the commercial class tax rate of said city or town for the year of the revaluation or reassessment, so that payment with respect to such land shall remain substantially the same as that made prior to such revaluation or reassessment; provided, however, that notwithstanding any other provision of this section, the valuation of such land, held by and for the division of watershed management, for the purpose of payments in lieu of taxes pursuant to this section, shall be determined by the commissioner of revenue in accordance with the provisions of sections thirteen to seventeen, inclusive, of chapter fifty-eight.


� The Commissioner’s appraiser testified that: “to have road frontage lots reimbursed, it had to be a paved road.”


� This percentage was within the range suggested by the Guidelines.


� In his 1995 Report Of The Revaluation Of State-Owned Lands, the Commissioner’s appraiser described the land-use categories on pages 4 and 5 as follows:


1.	Primary land.	The prime developable land that exists in the community based on local zoning requirements and recognizing approved subdivisions.  For each site, defined as contiguous land under the same ownership and use uninterrupted by different use or ownership, where no subdivisions were identified, one (1) primary lot was applied per site.


2.	Secondary land.	Recognized land beyond the primary site area accessible to development without the subdivision of land.


3.	Residual land.	Land that cannot be built on because of limited or no access (back land) but topographically is sound land, and gives support to the primary and secondary categories.


4.	Undevelopable land (wasteland).	Land that topographically cannot be built on (i.e. swamp, submerged land, cliff, zoning requirements, etc. . . .).


� The appellee sought to exclude the appellant’s evidence regarding valuation because of the nature of these appeals.  The appellee argued that the evidence was not relevant until the Board found that the Commissioner’s valuation methods had been arbitrary or capricious.  However, the Board ruled that the disputed evidence was relevant to that very determination.   
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