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These are appeals under the formal procedure pursuant to G.L. c. 59, §§ 64 and 65 from the refusal of the appellee to abate taxes on certain real estate in the Town of Bolton owned by and assessed to the appellant under  G.L. c. 59, § 38, for fiscal years 1994 through 1999, inclusive.


Chairman Burns heard these appeals and was joined in the decisions for the appellant by Commissioners Scharaffa, Gorton, and Egan.


These findings of fact and report are made pursuant to a request by the appellee under G.L. c. 58A, § 13 and 831 CMR 1.32.  

John M. Lynch, Esq. and Stephen W. DeCourcey, Esq. for the appellant.


Gary S. Brackett, Esq., Elaine Lucas, Esq., and John Gannon, Esq. for the appellee.

FINDINGS OF FACT AND REPORT


On January 1, 1993 through January 1, 1998, the appellant, Thomas J. Flatley d/b/a The Flatley Company, was the assessed owner of a parcel of real estate in the Town of Bolton (“Bolton”) that consisted of approximately 39 acres of land improved with an approximately 104,219-square-foot building (the “subject property”).  The subject property is located at 580 Main Street, within a quarter mile of the Route-495 and Route-117 interchange.  The neighborhood contains large amounts of residential uses and farmland.  The subject site is primarily level with some wetlands and contains enough paved parking, approximately 400 spaces, to meet the needs of the building’s present or future tenants.  The site also has 427 feet of frontage along Main Street, which is Route 117.    

The building is essentially two connected squares, approximately 150 feet by 150 feet, with a three-story front atrium.  Each of the squares has a center courtyard.  One of the building sections is three stories, while the other is only two.  The exterior façade is brick veneer with Thermopane windows.  The roof is a ballasted rubber membrane.  There is a drive-up service area, but no loading docks.  Electric heat pumps heat and cool the building.  The building is fully sprinklered and serviced by one hydraulic elevator.  

The interior is finished with painted drywall partitions, steel doorframes, and solid core doors.  The finished ceiling consists of suspended acoustical tile with fluorescent and parabolic lighting.  The floors are mostly carpeted, except for the tile and vinyl in the lavatories and cafeteria.  The building and grounds are well maintained.  The structure is considered to be a Class A- to B+ general office building.  During the fiscal years at issue, the subject property was devoted to general office use.

Bolton offers a full range of services, including full-time police and fire departments, a public library, and a public school system.  Private utilities and municipal water are available at the site.  Sanitation is by private septic systems.  The subject property is located in a “limited business” zone.
     


The Board of Assessors of Bolton (“Assessors”) valued the property at $8,192,000 in fiscal years 1994 and 1995, at $8,906,900 in fiscal year 1996, at $8,372,400 in fiscal years 1997 and 1998, and at $8,188,300 in fiscal year 1999.

They assessed taxes at the rates and amounts displayed in the table below.

Docket No.   Fiscal Year
Tax Rate per $1,000
Tax Assessed

  F223649       1994
$13.58
$111,247.36

  F225508       1995
$15.32
$125,501.44

  F232729       1996
$15.69
$139,749.26

  F242998       1997
$16.66
$139,484.18

  F246495       1998
$16.99
$142,247.08

  F252033       1999
$17.11
$140,101.81


All of the taxes for all of the fiscal years at issue were paid timely in conformance with G.L. c. 59, § 64.  As summarized in the table below, the appellant’s appeals met all of the Appellate Tax Board (“Board”)’s other jurisdictional requirements.

Fiscal Year
Date Tax Bill Mailed
Date Application for Abatement (“AA”) Filed
Date AA Denied or Deemed Denied
Date Petition Filed at Board

1994
03/30/94
       04/26/94  
07/26/94
10/26/94

1995
10/08/94
       11/04/94 
02/01/95
04/28/95

1996
10/13/95
       11/07/95 
12/13/95
03/01/96

1997
11/29/96
       12/30/96

03/30/97
06/30/97

1998
10/10/97
       11/06/97 
01/16/98
04/14/98

1999
10/23/98
       11/19/98
02/19/99
05/12/99

On this basis, the Board determined that it had jurisdiction to hear and decide these appeals.


The appellant presented its case in chief through the 

testimony of Roger Altreuter, a commercial real estate 

developer and broker with the Boston office of CB Richard Ellis/Whittier Partners (“Whittier Partners”) and through the testimony and appraisal report of Webster Collins, a real estate appraiser with Whittier Partners.  The appellant also examined the Administrative Appraiser for the Bolton Assessors, Andrew Vanni, and submitted numerous exhibits and two post-hearing requests for findings and rulings.  In defense of the assessed values on the property, the Assessors presented the testimony and reports of its appraiser, James Keane, along with some other exhibits and post-hearing requests for findings and rulings.  In rebuttal to the testimony of the Assessors’ expert, the appellant presented testimony through William Marrandette, the Chief Assessor for the City of Marlborough, and Robert Walles, a commercial real estate broker with Whittier Partners.  The Board took a view of the subject property and the surrounding area.


Mr. Altreuter was familiar with the buildings along Route 495 and the suburban Boston market and sub-market of which the subject property was a part.  He testified that the buildings in these markets were predominantly multi-story and were developed as research and development space.  This type of design provided the most flexibility with respect to the uses to which the space could be adapted.  Throughout these markets were inter-spaced some mid-rise office buildings.  Mr. Altreuter testified that even though the subject property was finished as office space during the years at issue, it could also support light industrial, research and development, or multi-functional uses.  Accordingly, he placed the subject property in the combined office plus research and development (“Office/R&D”) market.


Mr. Altreuter also testified that, during the years at issue in these appeals, the subject property was divided into large private offices that contrasted with the trend toward office “landscape” environments, that is, interior designs which rely on cubes and partitions.  He concluded that most of the subject property’s prospective tenants would expect the landlord to expend sufficient funds to modify the space to better accommodate a landscape environment.  To the extent that the subject building could be modified, he estimated that the cost for such a conversion during the years at issue, from essentially shell to finished condition, would be in the $20.00-to-$25.00 per-square-foot range.  However, certain core and shell attributes, like air-conditioning systems and ceiling heights, could not be readily or economically changed.  Mr. Altreuter also estimated that second-generation tenant improvements, that is, more selective improvements rendered to or by a tenant after the conversion of the space to a landscape environment, would be in the $10.00-to-$20.00 per-square-foot range.  

In addition, Mr. Altreuter estimated that, during this same time period, the expected rate of return for the improvements was slightly higher than the seven- to eight-percent interest on the equity capital necessary to finance them.  The creditworthiness of tenants, which he maintained was declining in the Route-495 area because of the significant number of more financially risky start-up high-technology firms, also influenced the landlord’s expected rate of return on improvements.  Since lease terms were approximately five years during the years at issue, a landlord would amortize and expect to recapture most of his expenditures for improvements over a similar time frame.  Accordingly, the rent reflected the cost and residual value of tenant improvements, as well as a reasonable rate of return thereon, factored over the term of the lease.  Mr. Altreuter further testified that lenders often require landlord/borrowers to reserve money in a sinking fund for ongoing tenant improvements.  


Mr. Altreuter was familiar with typical brokerage commissions in the Route-495 area during the years at issue.  He testified that for a five-year lease, a typical commission would be approximately eighteen percent of the first year’s rent.  In addition, landlords often paid a bonus fee to the tenant’s broker which was about one-half of the landlord’s broker’s fee, for a total brokerage fee of twenty-seven percent of the first year’s rent.  Commissions were usually paid one-half up front with the remainder being paid when the first month’s rent was tendered.  Mr. Altreuter equated the landlord’s expected rate of return on commissions to that of tenant improvements because both of these expenses are directly related to obtaining tenants.  He also testified that the cost of the commissions and the landlord’s expected rate of return thereon were reflected in the rent.


Mr. Altreuter further testified that the Route-495 and suburban Boston markets experienced a downturn in 1989 that continued until about 1994.  Even though these markets began to recover in 1994, he still considered them comparatively weak until 1996.  He testified that, during this 1989-to-1996 period, rents were lower, vacancy rates were higher, foreclosures were up, and the bargaining power was with the tenants.  


Mr. Altreuter also compared the subject property in Bolton to a similar Office/R&D building in Chelmsford that he had recently built.  However, he considered the building in Chelmsford better suited to the market than the subject.  Its landscaping, design, systems, flexibility, aesthetics, and use of technology were all superior to the subject and better focused on a prospective tenant’s needs and desires.  Accordingly, he did not consider the subject property to be as competitive in the marketplace as the property in Chelmsford.  

Mr. Altreuter noted that the subject property was finished for office space during the years at issue in these appeals.  The appellant later demolished these interior office improvements to broaden its appeal to prospective high technology tenants, and, therefore, increase its competitiveness.  Mr. Altreuter praised the appellant’s decision to demolish the interior office improvements to improve the subject’s economic viability in the Bolton market.  He testified that it was unlikely that the appellant could otherwise attract tenants to the subject property.  He further testified that the appellant would additionally need to offer two-to-three-dollar lower rents than neighboring markets to attract tenants to Bolton.

Mr. Altreuter also compared the subject property with one that he owned in Marlboro, a competing, but superior, market to the one in Bolton.  During most of the fiscal years at issue in these appeals, four tenants leased space in the Marlboro building.  Two of the tenants leased strictly office space while the other two leased Office/R&D space.  Mr. Altreuter observed that the rents were essentially the same per-square foot regardless of the use.  During the years at issue in these appeals, the Marlboro property’s rents ranged from approximately $12.50 to $15.30 per-square foot, with the higher rents not beginning until 1996 or later.  He considered the property in Marlboro to be superior to the subject property in Bolton.  The Marlboro property was in a better location, it was better configured, and it had a better loading dock.  

In addition, Mr. Altreuter testified that the Marlboro property had two elevators, instead of one, including one dedicated solely to freight.  It also had better stairway locations.  Mr. Altreuter considered the market for office space in Marlboro to be far superior to what he considered a non-existent market for office space in Bolton.  The Bolton market was essentially Office/R&D along with some light or prototypical assembly.  Accordingly, he believed that the property in Marlboro commanded higher rents than the subject property in Bolton.


Also testifying for the appellant was its expert real estate appraiser, Webster Collins.  At the time of the hearing, the appellant’s expert had over thirty years of experience in the real estate field and was a partner in Whittier Partners.  He had served his clients as a real estate advisor as well as an appraiser.  He had considerable experience valuing office, research and development, and multiple-use buildings in the Route-495 and the suburban Boston markets and related sub-markets.  


The appellant’s expert testified that the early 1990s were difficult economic times.  He identified 1993 as the beginning of a slow upturn.   He characterized the subject property in the Bolton sub-market during this period as “a site in search of a market.”  


The appellant’s expert related the developmental history of the subject property.  The appellant acquired the land in Bolton in the late 1970s or early 1980s, and then in 1986, built the subject building to suit a tenant, Yankee Atomic, who, at the time, was located in one of the appellant’s other buildings and wanted to expand.  The appellant obtained a special permit for office use and built the building according to Yankee Atomic’s plans.  Yankee Atomic was, at least initially, the building’s sole tenant.  Yankee Atomic signed a five-year lease with an option and eventually moved out in 1999.  In 1994, Yankee Atomic downsized, and two other tenants leased approximately 4,592 square feet and 3,321 square feet of space in the building under five-year leases.    

The appellant’s expert termed the layout of the building, which consisted of twelve-foot corridors with twenty-foot offices on either side, as obsolete for a modern office and only appropriate for Yankee Atomic’s specific needs.  Once Yankee Atomic moved out, the building, as then laid out, was suited, at best, for two tenants per floor.  The appellant’s expert also noted that the building had only one elevator when at least two, including a freight elevator, were appropriate; the glass line was too narrow; and the heat-pump energy system was inadequate.  In addition, the appellant’s expert observed that the building was not serviced by town sewage, but had an insufficient septic system and an awkwardly designed loading area.  In appraisal terms, the appellant’s expert characterized these shortcomings as “functional obsolescence.”  He considered them curable, but only at great expense.  

The subject property was located directly off of  Route 495 in an area of Bolton that was zoned for limited business use.  Consequently, the appellant’s expert testified that the subject property could not be used for research and development without a special permit.  He considered research and development an ancillary business use, according to Bolton’s Zoning Bylaws, that required a special permit.  The appellant’s expert also believed that if the subject were available for only office but not research and development tenants, the property would be a riskier real-estate venture with higher vacancy and loan rates.  However, the appellant’s expert testified that, in his experience throughout the Route-495 area, it was likely that a special permit for an ancillary research and development use would be granted.  Accordingly, he classified the subject property as Office/R&D and determined that this combined use was its highest and best use during the fiscal years at issue.  He formulated his income-capitalization methodology with this combined use in mind.  The appellant’s expert also noted that, notwithstanding the use distinctions, the rents for either office or research and development spaces were essentially the same.  He envisioned the subject property’s research and development use to include light assembly, telecommunications, software programming, light electronics, and Internet-type businesses.            

The appellant’s expert compared and contrasted the subject property with two somewhat similar buildings located on Cabot Road in Hudson.  Even though all three properties were essentially the same height, area, and age, the Cabot Road buildings were clearly superior to the subject because they had multiple elevators, including freight elevators; better loading facilities; and flexible interior lay-outs.

The appellant’s expert used an income-capitalization approach to estimate the value of the subject property during the fiscal years at issue.  When implementing this approach, he viewed the property on a stabilized basis.  

In his words, this methodology:

Studies the income on a stabilized basis and deducts vacancy allowances [and] operating expenses. [It also] amortiz[es and deducts] for items such as tenant improvements, commissions and also reserves for replacements, and takes the resulting net income and capitalizes it for an estimate of value by dividing the net income by a rate to form an estimate of value.

The appellant’s expert divided the Route-495 market into at least four distinct sub-markets.  He placed Bolton in the Route-495 West sub-market.  He described that area as the weakest of the Route-495 sub-markets in terms of rent and vacancy.  

In gathering data pertinent to the relevant time period for his income-capitalization approach, the appellant’s expert analyzed a total of thirty-two comparable properties either in or adjacent to the sub-market in which the subject property was located.  Twenty of these properties were used strictly for offices, one was institutional, nine others were used for Office/R&D space, and two were used for assembly or light industrial work.        

The appellant’s expert relied on actual rents from the subject as well as gross rents from comparable properties, that he then adjusted, to estimate the subject property’s potential gross income in his income-capitalization approach for the fiscal years at issue.  In adjusting the rents from the comparable properties, the appellant’s expert compared and contrasted the physical characteristics and locations of the comparable properties to the subject property’s and also considered the prevailing market conditions and certain lease terms, including the amount of space that was leased.  He testified that the subject property’s primary lease to Yankee Atomic was actually higher than the market because it was originally negotiated before the economic downturn.  When the lease was renegotiated in 1994, the market had begun its upturn so the landlord was in a superior bargaining position than in the early 1990s when the market was down.  Two other leases at the subject property which were entered into during 1994 for $11.20 and $11.40 per-square foot were actually less than the appellant’s expert’s estimate of the fair market rent at $12.00 per-square foot as of January 1, 1994.   

The appellant’s expert further testified that, during the years at issue in these appeals, in the Route-495-West sub-market of which the subject property was a part, the rent for pure office space was essentially equivalent to the rent for Office/R&D space.  Relying on his data, the appellant’s expert placed the fair rental value of the subject property between $12.00 and $13.75 per-square foot, depending upon the year in question.  The appellant’s expert derived his vacancy-and-collection-loss rate from an analysis of the marketplace, the economy, and the applicable zoning regulations during the years at issue.  His estimates in this regard ranged from a high of ten percent in fiscal years 1994 and 1995 to a low of five percent in fiscal years 1998 and 1999.  He then deducted the subject property’s actual expenses along with a four-percent management fee.  He verified that the actual expenses were consistent with those derived from the market.  He decided that a four-percent management fee was typical for the relevant time period, market, and type of property.

The appellant’s expert determined the tenant improvement costs by estimating and then amortizing “the typical costs that an owner would expect to incur at the commencement of a market lease.”  Based on his research of the marketplace and evaluation of the subject property, he estimated tenant improvement costs at $20.00 per-square foot.  He then discounted this figure by fifty percent to reflect probable lease renewals as reflected by the marketplace and subsequently amortized this figure over ten years, that is two five-year lease periods, at seven percent per year.  In this way, the appellant’s expert calculated tenant improvements at $1.42 per-square foot.  He similarly amortized leasing-commission costs of eighteen percent of the first year’s gross rent, the percentage also suggested by Mr. Altreuter as the landlord’s brokerage fee, over ten years at seven percent.  The appellant’s expert allocated $0.25 per-square foot as his annual replacement reserve for short-lived property.

The appellant’s expert used a band-of-investment approach to ascertain his overall capitalization rate.  For each of the fiscal years at issue, he determined the most appropriate loan-to-value ratio, mortgage constant, and equity dividend rate.  He relied primarily on data from the Life Insurance Council.  The appellant’s expert then added in a tax factor.  

Using his income-capitalization methodology, the appellant’s expert estimated the value of the subject property from fiscal year 1994 through fiscal year 1999 at $4,510,000, $4,670,000, $5,040,000, $5,410,000, $5,720,000, and $6,270,000, respectively.  He also performed a sales-comparison analysis that he used as a check and further substantiation of these values.  He did not otherwise rely on his sales-comparison approach because the properties that sold during this time period were not comparable to the subject property and could not be easily adjusted.  The appellant’s expert did not use a cost approach to estimate the value of the subject property because the building was not a special purpose property.  Accordingly, the appellant’s expert relied on his income-capitalization approach to estimate the value of the subject property during the fiscal years at issue because this technique best reflected how typical buyers and sellers in the marketplace would value the property.  A summary of the appellant’s expert’s income-capitalization methodology is contained in the following table.


1/1/93


1/1/94
1/1/95
1/1/96
1/1/97
1/1/98

Gross Rent/SF


$12.00
$12.00
$12.25
$12.75
$13.00
$13.75

104,219 SF


$1,250,628
$1,250,628
$1,276,682
$1,328,792
$1,354,847
$1,433,011

Vacancy

Allowance
10%

($125,063)
10%

($125,063)
8%

($102,135)
7%

($93,015)
5%

($67,742)
5%

($71,651)

Effective Gross Income
$1,125,565
$1,125,565
$1,174,547
$1,235,777
$1,287,105
$1,361,360

EXPENSES:







Payroll & Related 
$26,605
$36,387
$36,118
$27,554
$53,239
$55,324

Management Fee @ 4%
$45,023
$45,023
$46,982
$49,431
$51,484
$54,454

Cleaning
$565
$840
$4,354
$6,387
$6,771
$6,722

Snow Removal
$6,708
$9,624
$15,256
$7,932
$14,993
$11,345

Utilities
$181,898
$170,516
$171,733
$175,492
$191,346
$197,204

Maint./Repair-Bldg.

Maint./Repair-Equip.
$24,913

$2,857
$17,818

$2,758
$26,106

$4,989
$54,289

$2,795
$38,462

$979
$40,901

0

Prop. & Liabil. Ins.
$13,680
$13,164
$13,305
$13,308
$5,463
$5,095

Adv. & Promotion
$938
$1,449
$392
$876
$99
0

Supplies
$1,648
$1,735
$2,149
$2,838
$5,035
$2,462

Grounds
$18,687
$18,057
$19,328
$22,191
$24,330
$22,528

Other Expenses
$15,380
$16,787
$17,968
$19,022
$17,327
$20,704

TOTAL
$338,902
$334,158
$358,680
$382,115
$409,528
$416,739









Net Income
$786,663
$791,407
$815,867
$853,662
$877,577
$944,621









Tenant Improvements
($147,991)
($147,991)
($147,991)
($147,991)
($147,991)
($147,991)









Leasing Commissions
($32,308)
(32,308)
($33,350)
($34,392)
($34,392)
($36,477)









Reserve for Replace.
($26,054)
($26,054)
($26,054)
($26,054)
($26,054)
($26,054)









TOT. CAPITAL CHARGES
($206,353)
($206,353)
($207,395)
($208,437)
($208,437)
($210,522)









Net Income 
$580,310
$585,054
$608,472
$645,225
$669,140
$734,099









Overall Cap. Rate
11.50%
11.00%
10.50%
10.25%
10.00%
10.00%

Tax Factor
1.36%
1.53%
1.57%
1.67%
1.70%
1.71%

Adjusted Cap. Rate
12.86%
12.53%
12.07%
11.92%
11.70%
11.71%









Estimate of Value
$4,512,519
$4,669,226
$5,041,193
$5,412,961
$5,719,145
$6,268,992









Rounded Est. of Val.
$4,510,000
$4,670,000
$5,040,000
$5,410,000
$5,720,000
$6,270,000


The Assessors presented the testimony and appraisal report of their expert real estate appraiser, James Keane, in defense of their assessments on the subject property during the fiscal years at issue.  The Assessors’ expert considered but did not use a sales-comparison or cost analysis for estimating the value of the subject property.  Rather, he relied entirely on an income-capitalization approach to support the assessed values placed on the subject during the fiscal years at issue.

At the time of the hearing of these appeals, the Assessors’ expert testified that he had been involved in the appraisal field for approximately thirty-five years.  From 1964 until 1988, he rose through the ranks of the City of Fitchburg, Massachusetts’ Fire Department, eventually becoming Chief and, at the same time, moonlighted as an appraiser of real estate.  He was a licensed residential appraiser and completed a course in the valuation of income-producing properties as recently as 1992.  He was qualified as an expert independent fee appraiser at the Board in the 1970s, and, more recently, has testified at the Board as an agent or representative of various Boards of Assessors.  He testified that he had considerable experience valuing commercial office properties in and around Bolton for assessment purposes.  

However, at the time of the hearing of these appeals, the Assessors’ expert’s state appraisal license had expired.  Up until 1996, the Assessors’ expert had been licensed to appraise residential property worth up to one million dollars or one-to-four unit residential properties worth up to $250,000.  His appraisal report prepared for these appeals did not contain the usual certifications or limiting-conditions language that customarily appears on the appraiser’s signature page in the typical report.  The Assessors’ expert’s report also contained many errors, misstatements, and unsubstantiated data that rendered his opinions of value, that relied on this data, of dubious merit.  

For example, the Assessors’ expert never properly verified the terms of the leases upon which he relied for determining the gross income in his income-capitalization approach.  During cross-examination, he admitted that some of the leases upon which he relied were not even from properties comparable to the subject or from relevant time periods.  His appraisal report contained little, if any, substantiation for the rents that he used for fiscal years 1994, 1995, and 1996.  He also admitted that he erred in his analysis of some of the leases with respect to leasing periods, square footage, and rental charges that erroneously included extra utility charges, as well.  In addition, four of the leases upon which the Assessors’ expert relied were tenancies at will that he could not relate to the market.  Furthermore, he failed to even consider the actual leases that were entered into at the subject property during 1994.  The Board found that his later attempts to address these problems and deficiencies during the course of his testimony on re-direct only served to underscore his mistakes and unfounded analysis.         

Moreover, the appellant subpoenaed and called William  Marrandette, the Chief Assessor for the City of Marlboro, as a rebuttal witness to parts of the Assessors’ expert’s testimony.  Mr. Marrandette testified that he supplied the Assessors’ expert with some lease abstracts of certain commercial properties in Marlboro.  The abstracts contained the properties’ gross rents that had been adjusted for a fiscal-year 1999 revaluation.  Instead of adopting these figures with some adjustments in his analysis, the Assessors’ expert mistakenly treated them as unadjusted triple-net figures.  Consequently, when he then added common area and tax charges to Mr. Marrandette’s figures, he erroneously and significantly inflated many of the gross rents that he used in his analysis.

Mr. Robert Walles also testified as a rebuttal witness for the appellant.  At the time of the hearing of these appeals, Mr. Walles had been a commercial real estate broker for about nine years and had been employed by Whittier Partners since 1993.  He was responsible for the Route-495 area in and around Route 20 and Marlborough.  He was familiar with many of the leases contained in the Assessors’ expert’s analysis.  According to Mr. Walles all of the actual leases from the Marlborough area that the Assessors’ expert included in his analysis, except one, were gross, not triple-net, leases. Therefore, the tenants were not responsible for most operating or tax expenses.  Mr. Walles further testified that the rental charges associated with these leases were appreciably less than the charges depicted by the Assessors’ expert.  Mr. Walles also confirmed that the total brokerage fee for a five-year lease was approximately twenty-eight percent of the first year’s rent and for a three-year lease about 19.5%.             

At various points throughout the hearing, the appellant’s attorney moved to disqualify the Assessors’ expert as an expert witness and strike his appraisal report.  At the close of the hearing, the Board denied the appellant’s request to disqualify the Assessors’ expert, but allowed the motion to strike the Assessors’ expert’s entire rental analysis and any opinions of value that were based on this analysis.  The Board found that the data upon which the Assessors’ expert relied in his rental analysis was incompetent and unsubstantiated and, as a result, any opinions of value derived from it lacked a proper foundation.  However, the Board still considered some of the other data and opinions contained in the Assessor’s expert’s appraisal report.  For example, the Board found that there was adequate data to support his suggested capitalization rate of 10.4% plus an appropriate tax factor.

 On the basis of all of the evidence and reasonable inferences drawn therefrom, the Board agreed with the parties’ expert appraisers and found that, during the fiscal years at issue, the highest and best use of the property was its then-existing use as office space.  Based on the testimony of Mr. Altreuter and the appellant’s expert real estate appraiser, the Board also found that there was a reasonable likelihood that a special permit for an ancillary business use, like research and development, would be granted by the local Zoning Board of Appeals.  The Board found that the physical characteristics of the building, along with its location in a predominantly Office/R&D market, supported the Board’s finding in this regard.  

Consistent with the recommendations of both parties’ expert appraisers, the Board further found that the income-capitalization approach was the most appropriate valuation technique to use to estimate the value of the subject property during the fiscal years at issue.  The subject was not a special purpose property, and it had not been recently constructed.  The parties’ expert real estate appraisers agreed there was insufficient comparable-sales data to support a comparable-sales analysis for valuing the subject property during the fiscal years at issue. In its income-capitalization approach, the Board adopted the potential gross income figures suggested by the appellant’s expert real estate appraiser because they were well supported and appeared reasonable under the circumstances.  For similar reasons, the Board also adopted his vacancy and credit-loss percentages as well as his operating expenses and recommended replacement reserve allowances.  However, with respect to tenant-improvement costs and leasing commissions, the Board found that, while the appellant’s expert appraiser’s underlying figures and some of his assumptions were correct, his methodology for amortizing these amounts was not.  Simply put, he amortized the reserve amounts for future tenant improvements and leasing commissions as if amortizing a loan.  His technique created an inflated deduction for both of these reserves.  The Board found that, for these types of reserves, it is more appropriate to create sinking funds that earn interest instead of pay it.
  Except for the creation of the sinking funds, the Board otherwise adopted the appellant’s expert real estate appraiser’s recommendations regarding these two costs.  Accordingly, the Board decided that, for all of the fiscal years at issue, $10.00 per-square foot for tenant improvements was an appropriate amount to accumulate

in a sinking fund at seven-percent interest, compounded annually for a ten-year period.  The Board further decided that for all of the fiscal years at issue, eighteen percent of the first-year’s gross rent was an appropriate amount to accumulate in a sinking fund over ten years at seven-percent interest for leasing commissions.    

Finally, with respect to the most appropriate capitalization rates to use during the fiscal years at issue, the Board found that the rates suggested by the appellant’s expert real estate appraiser for fiscal years 1996, 1997, 1998, and 1999 were appropriate under the circumstances.  However, for fiscal years 1994 and 1995, the Board relied on the opinions of both parties’ expert real estate appraisers, as well as their underlying calculations or data, in finding that the most appropriate capitalization rates to use were 11.0% plus a tax factor and 10.75% plus a tax factor, respectively.  A summary of the Board’s income-

capitalization methodology for the fiscal years at issue is

contained in the following table.


1/1/93


1/1/94
1/1/95
1/1/96
1/1/97
1/1/98

Gross Rent/SF


$12.00
$12.00
$12.25
$12.75
$13.00
$13.75

104,219 SF


$1,250,628
$1,250,628
$1,276,682
$1,328,792
$1,354,847
$1,433,011

Vacancy

Allowance
10%

($125,063)
10%

($125,063)
8%

($102,135)
7%

($93,015)
5%

($67,742)
5%

($71,651)

Effective Gross Income


$1,125,565
$1,125,565
$1,174,547
$1,235,777
$1,287,105
$1,361,360

EXPENSES:







Payroll & Related 
$26,605
$36,387
$36,118
$27,554
$53,239
$55,324

Management Fee @ 4%
$45,023
$45,023
$46,982
$49,431
$51,484
$54,454

Cleaning
$565
$840
$4,354
$6,387
$6,771
$6,722

Snow Removal
$6,708
$9,624
$15,256
$7,932
$14,993
$11,345

Utilities
$181,898
$170,516
$171,733
$175,492
$191,346
$197,204

Maint./Repair-Bldg.

Maint./Repair-Equip.
$24,913

$2,857
$17,818

$2,758
$26,106

$4,989
$54,289

$2,795
$38,462

$979
$40,901

0

Prop. & Liabil. Ins.
$13,680
$13,164
$13,305
$13,308
$5,463
$5,095

Adv. & Promotion
$938
$1,449
$392
$876
$99
0

Supplies
$1,648
$1,735
$2,149
$2,838
$5,035
$2,462

Grounds
$18,687
$18,057
$19,328
$22,191
$24,330
$22,528

Other Expenses
$15,380
$16,787
$17,968
$19,022
$17,327
$20,704

TOTAL
$338,902
$334,158
$358,680
$382,115
$409,528
$416,739









Net Income
$786,663
$791,407
$815,867
$853,662
$877,577
$944,621









Tenant Improvements
($75,455)
($75,455)
($75,455)
($75,455)
($75,455)
($75,455)









Leasing Commissions
($16,675)
(16,675)
($16,675)
($17,717)
($17,717)
($18,759)









Reserve for Replace.
($26,054)
($26,054)
($26,054)
($26,054)
($26,054)
($26,054)









TOT. CAPITAL CHARGES
($118,184)
($118,184)
($118,184)
($119,226)
($119,226)
($120,268)









Net Income 
$668,479
$673,223
$697,683
$734,436
$758,351
$824,353









Overall Cap. Rate
11.00%
10.75%
10.50%
10.25%
10.00%
10.00%

Tax Factor
1.36%
1.53%
1.57%
1.67%
1.70%
1.71%

Adjusted Cap. Rate
12.36%
12.28%
12.07%
11.92%
11.70%
11.71%









Estimate of Value
$5,408,406
$5,482,272
$5,780,307
$6,161,376
$6,481,632
$7,039,735









Rounded Est. of Val.
$5,400,000
$5,480,000
$5,780,000
$6,160,000
$6,480,000
$7,040,000


On this basis, the Board decided these appeals for the appellant and granted abatements in the amount of $37,915.36, $41,547.84, and $49,061.06 in fiscal years 1994, 1995, and 1996, respectively, and in the amounts of $36,858.58, $32,151.88, and $19,647.41 in fiscal years 1997, 1998, and 1999, respectively.  The basis of the Board’s computations of the abatements are as follows:

Docket Number
Fiscal

Year
Location
Assessed

Value
Tax

Assessed
Fair Cash Value
Over-

Valuation

F223649
1994
580 Main St.
$8,192,000
$111,247.36
$5,400,000
$2,792,000

F225508
1995
Same
$8,192,000
$125,501.44
$5,480,000
$2,712,000

F232729
1996
Same
$8,906,900
$139,749.26
$5,780,000
$3,126,900

F242998
1997
Same
$8,372,400
$139,484.18
$6,160,000
$2,212,400

F246495
1998
Same
$8,372,400
$142,247.08
$6,480,000
$1,892,400

F252033
1999
Same
$8,188,300
$140,101.81
$7,040,000
$1,148,300

OPINION
The assessors are required to assess real estate at its fair cash value. G.L. c. 59, § 38.  Fair cash value is defined as the price on which a willing seller and a willing buyer will agree if both of them are fully informed and under no compulsion.  Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 566 (1956).  Generally, real estate valuation experts, the Massachusetts courts, and this Board rely upon three approaches to determine the fair cash value of property: income capitalization, sales comparison, and cost.  Correia v. New Bedford Redevelopment Authority, 375 Mass. 360, 362 (1978).  

“The [B]oard is not required to adopt any particular method of valuation.”  Pepsi-Cola Bottling Co. v. Assessors of Boston, 397 Mass. 447, 449 (1986).  In these appeals, the Board ruled that neither the sales-comparison nor the cost approaches were appropriate under the circumstances.  The parties agreed.  The Board, like the parties’ expert appraisers, found that there were not enough market sales of reasonably comparable properties to meaningfully estimate the value of the subject property using a sales-comparison technique.  Furthermore, the Board ruled that “[t]he introduction of evidence concerning the value based on [cost] computations has been limited to special situations in which data cannot be reliably computed under the other two methods.”  Correia v. New Bedford Redevelopment Authority, 375 Mass. at 362.  The Board found here that no such “special situations” existed, and, even if they did, there was no evidence on which to base a value using a cost approach.  Accordingly, the Board ruled that this method of valuation was not an appropriate technique to use for valuing the subject property during the fiscal years at issue in these appeals.  

The use of the income-capitalization approach is appropriate when reliable market data are not available.  Assessors of Weymouth v. Tammy Brook Co., 368 Mass. 810, 811 (1975); Assessors of Lynnfield v. New England Oyster House, 362 Mass. 696, 701-702 (1972); Assessors of Quincy v. Boston Consolidated Gas Co., 309 Mass. 60, 67 (1941).  It is also an appropriate technique to use for valuing income-producing property.  Id. at 64-65.  In these appeals, the Board relied exclusively on the value determined from the income-capitalization approach because the other methods were not appropriate, and the approach that the Board used was equivalent to what buyers and sellers in the marketplace would have used under the circumstances.   See Foxboro Associates v. Board of Assessors of Foxborough, 385 Mass. 679, 682-683 (1982); New Boston Garden Corp. v. Assessors of Boston, 383 Mass. 456, 469 (1981).

In determining fair market value, all uses to which the property was or could reasonably be adapted on the relevant assessment dates should be considered.  Irving Saunders Trust v. Assessors of Boston, 26 Mass. App. Ct. 838, 843 (1989).  The idea is to ascertain the maximum value of the property for any legitimate and reasonable use.  Id.  If the property is particularly well suited for a certain use that is not prohibited, then that use may be reflected in an estimate of its fair market value.  Colonial Acres, Inc. v. North Reading, 3 Mass. App. Ct. 384, 386 (1975).  The mere fact that a particular use is prohibited by zoning by-laws on the relevant assessment dates does not foreclose consideration of that use if there is a reasonable expectation that a special permit could be obtained.  Wenton v. Commonwealth, 335 Mass. 78, 81-82 (1956).  Accord Skyline Homes, Inc. v. Commonwealth, 362 Mass. 684, 687 (1972).  On this basis, the Board ruled that the highest and best use of the subject property during the fiscal years at issue in these appeals was its existing office use coupled with a likely ancillary use that included research and development.  Accordingly, the Board agreed with the appellant’s expert real estate appraiser’s use designation of Office/R&D.         

The income stream used in the income-capitalization method must reflect the property’s earning capacity or economic rental value.  Pepsi-Cola Bottling Co. v. Assessors of Boston, 397 Mass. at 451.  Imputing rental income to the subject property based on fair market rentals from comparable properties is evidence of value if, once adjusted, they are indicative of the subject property’s earning capacity.  See Correia v. New Bedford Redevelopment Auth., 5 Mass. App. Ct. 289, 293-94 (1977), rev’d on other grounds, 375 Mass. 360 (1978); Library Services, Inc. v. Malden Redevelopment Auth., 9 Mass. App. Ct. 877, 878 (1980)(rescript); AVCO Manufacturing Corp. v. Assessors of Wilmington, 12 Mass. App. Tax Bd. Rep. 132, 143 (1990).  Actual rents from the subject property are also probative in this regard if they reflect the subject’s true earning capacity.  Pepsi Cola Bottling Co. v. Assessors of Boston, at 451-52; Irving Saunders Trust v. Assessors of Boston, 26 Mass. App. Ct. at 842.  After accounting for vacancy and rent losses, the net-operating income is obtained by deducting the landlord’s appropriate expenses.  General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 610 (1984).  The expenses should also reflect the market.  Id.
The Board’s selection of its gross-income figures was consistent with those suggested by the appellant’s expert appraiser and was supported by the evidence.  The Board’s vacancy and credit loss rates were based on the rates selected by the appellant’s expert appraiser and his testimony and information contained in his appraisal report concerning the relevant market.  The Board’s expense deductions were also based on the appellant’s expert appraiser’s testimony and information contained in his appraisal report regarding the market and his conclusions in this regard.  The Board found and ruled that his income and expense figures were reasonable and appropriate additions and deductions, as the case may be, under the circumstances.

The Board adjusted the appellant’s expert appraiser’s figures and methodology to create reserve-account deductions for both tenant improvements and leasing commissions.  The Board determined that a sinking fund was the most appropriate type of reserve account for these deductions.  See Analogic Corporation v. Board of Assessors of Peabody, 1999 ATB Adv. Sh. 267, 297 (Docket Nos. 166292, etc., June 22, 1999).      

The capitalization rate selected should consider the return necessary to attract investment capital.  Taunton Redevelopment Assoc. v. Assessors of Taunton, 393 Mass. 293, 295 (1984).  The “tax factor” is a percentage added to the capitalization rate “to reflect the tax which will be payable on the assessed valuation produced by the [capitalization] formula.”  Assessors of Lynn v. Shop-Lease Co., 364 Mass. 569, 573 (1974).  It is appropriate to add a tax factor to the capitalization rate in most multiple tenancy scenarios because the landlord is assumed to be responsible for paying the real estate taxes.  Taunton Redevelopment Assoc. v. Assessors of Taunton, 393 Mass. at 295-96.  Relying on these principles, the Board selected capitalization rates of 11.00% plus a tax factor and 10.75% plus a tax factor in fiscal years 1994 and 1995, respectively.  These rates fell between those suggested by the parties’ expert appraisers and reflected a market that was slowly recovering from a significant downturn.  The Board adopted the capitalization rates recommended by the appellant’s expert real estate appraiser in the remaining fiscal years at issue because they were the most appropriate rates to use under the circumstances present in those appeals.  

In reaching its opinion of fair cash value in these appeals, the Board was not required to believe the testimony of any particular witness or to adopt any particular method of valuation that an expert witness suggested.  Rather, the Board could accept those portions of the evidence that the Board determined had more convincing weight.  Foxboro Associates v. Board of Assessors of Foxborough, 385 Mass. at 683; New Boston Garden Corp. v. Assessors of Boston, 383 Mass. at 473; Assessors of Lynnfield v. New England Oyster House, Inc., 362 Mass. at 702.  In evaluating the evidence before it, the Board selected among the various elements of value and formed its own independent judgment of fair cash value.  General Electric v. Assessors of Lynn, 393 Mass. at 605; North American Philips Lighting Corp. v. Assessors of Lynn, 392 Mass 296, 300 (1984).

“Expert opinion is the product of special knowledge applied to the particular facts of the case in dispute.  Thus, as foundation for expert opinion evidence, it must be established (1) that the witness is qualified with special knowledge and (2) that he has sufficient knowledge of the particular facts to bring his expertise meaningfully to bear.”  P.J. Liacos, Handbook of Massachusetts Evidence 408 (6th ed. 1994).  Accordingly, the facts and data that support the expert’s opinion must be carefully prepared and presented.  See Reliable Electronic Finishing Co., Inc. v. Assessors of Canton, 13 Mass. App. Tax Bd. Rep. 1, 9 (1990), aff’d, 410 Mass. 381 (1991).  In the instant appeals, the Board found that the Assessors’ expert real estate appraiser, while qualified, did not possess sufficient knowledge of his purportedly comparable rental properties to render a meaningful opinion regarding the fair cash value of the subject property.  The Board found that he misunderstood and erroneously and carelessly adjusted much of his underlying rental data, rendering his rental analysis incompetent.  Consequently, the Board struck his rental analysis as well as his opinions of value that relied on this improper foundation.  See Suprenant Wire & Cable Division of FL Industries, Inc. v. Assessors of Clinton, 12 Mass. App. Tax Bd. Rep. 145, 149 (1990).  The Board is not obliged to sort out an expert’s errors so that some probative value can be credited to his testimony.  See Board of Assessors of Boston v. Ogden Suffolk Downs, Inc., 398 Mass. 604, 607 (1986).  The Board may strike expert testimony that is based on legally incompetent foundations.  See Assessors of Andover v. Innes, 396 Mass. 564, 565-66 (1986) (“For an expert opinion as to value to be helpful, it must be based on facts of which the expert has direct personal knowledge or on facts in evidence which the expert has assumed pursuant to a hypothetical question, or on some combination of these sources.”).  For these reasons, the Board ruled that the Assessors’ expert real estate appraiser’s rental analysis and his opinion of the subject property’s value for each of the fiscal years at issue in these appeals, that were based on this analysis, should be struck.      

The Board need not specify the exact manner in which it arrived at its valuation.  Jordan Marsh v. Assessors of Malden, 359 Mass. 106, 110 (1971).  The fair cash value of property cannot be proven with “mathematical certainty and must ultimately rest in the realm of opinion, estimate and judgment.”  Assessors of Quincy v. Boston Consol. Gas Co., 309 Mass. at 72.  “The credibility of witnesses, the weight of the evidence, and inferences to be drawn from the evidence are matters for the [B]oard.”   Cummington School of the Arts, Inc. v. Assessors of Cummington, 373 Mass. 597, 605 (1977).  

In making its determination of fair cash value, the Board may take its view of the premises into account.  Westport v. Bristol County Commissioners, 246 Mass. 556, 563 (1923); AVCO Manufacturing Corp. v. Assessors of Wilmington, 12 Mass. App. Tax Bd. Rep. at 143; Arthur D. Little, Inc. v. Assessors of Cambridge, 2 Mass. App. Tax Bd. Rep. 22, 28 (1982).  The Board may also view and consider the surrounding area and other properties that are purported to be comparable to the subject property.  See McCabe v. Assessors of Provincetown, 402 Mass. 728, 732 n.6 (1978); Assessors of Lynnfield v. New England Oyster House, Inc., 362 Mass. at 697 and 703. 

“’The burden of proof is upon the [appellant] to make out its right as a matter of law to abatement of the tax.’”  Schlaiker v. Board of Assessors of Great Barrington, 365 Mass. 243, 245 (1974), quoting Judson Freight Forwarding Co. v. Commonwealth, 242 Mass. 47, 55 (1922).  The appellant must show that it has complied with the statutory prerequisites to its appeal, Cohen v. Assessors of Boston, 344 Mass. 268, 271 (1962), and that the assessed valuation of its property was improper.  See Foxboro Associates v. Board of Assessors of Foxborough, 385 Mass. at 691.  The assessment is presumed valid until the taxpayer sustains its burden of proving otherwise.  Schlaiker v. Board of Assessors of Great Barrington, 365 Mass. at 245.  The Board ruled that the appellant met its burden of proving that the subject property was overvalued in all of the fiscal years at issue in these appeals.

The Board applied these principles in reaching its opinion of the fair cash values of the subject property during the fiscal years at issue in these appeals.  On this basis, the Board decided that the subject property was overvalued in the amounts of $2,792,000, $2,712,000, and $3,126,900 for fiscal years 1994, 1995, and 1996, respectively.  The Board further decided that the subject property was overvalued in the amounts of $2,212,400, $1,892,400, and $1,148,300 for fiscal years 1997, 1998, and 1999, respectively.

Therefore, the Board granted the appellant abatements for fiscal years 1994 through 1999 in the respective amounts of $37,915.36, $41,547.84, $49,061.06, $36,858.58, $32,151.88, and $19,647.41.

   





  THE APPELLATE TAX BOARD

   By: _________________________________


  Abigail A. Burns, Chairman

A true copy,

Attest: ________________________

Clerk of the Board

� A limited business zone in Bolton allows the following uses: agriculture, horticulture, floriculture, forestry, lumbering, open space, conservation, certain educational uses, religious uses, libraries, museums, hospitals, fraternal, civic, and charitable organizations, other municipal uses, golf courses, municipally operated recreational uses, roadside produce stands, home occupations, and other customary ancillary uses.  The following uses are allowed by special permit: restaurant, hotel and motel, office, other retail, wholesale, or service uses, indoor tennis, health club, and bowling, as well as ancillary agricultural and business uses.     


� December 29, 1996 fell on a Sunday.  When the last day of a filing period falls on a Saturday, Sunday, or legal holiday, the filing is still considered timely if it is made on the following business day. G.L. c. 4, § 9.  Accordingly, the time within which an application for abatement could still be timely filed in fiscal year 1997 in Bolton was extended by operation of law to Monday, December 30, 1996.  


� A sinking fund is “a fund in which periodic deposits of equal amounts are accumulated to . . . replace assets; [it is] usually designed to receive equal annual . . . deposits that will accumulate, with compound interest, to a predetermined sum at the end of a stated period of time.”  The Appraisal Institute, The Dictionary of Real Estate Appraisal 333 (3rd ed. 1993).
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