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These are appeals under the formal procedure pursuant to G.L. c. 62C, § 39, from the refusal of the appellee to allow the appellants’ claims for reimbursement of sales tax pursuant to G.L. c. 64H, § 33 for the periods January 1, 2000 through August 31, 2000 and January 1, 2001 through December 31, 2001.

Commissioner Scharaffa heard the appeals and was joined in the decisions for the appellee by Commissioners Gorton, Egan, and Rose.

These findings of fact and report are made at the requests of the appellants and the appellee pursuant to G.L. c. 58A, § 13 and 831 CMR 1.32.

Peter O. Larsen, Esq., David E. Otero, Esq., and Cynthia DeBula Baines, Esq. for the appellants.

Timothy R. Stille, Esq. and Scott R. Aghababian, Esq. for the appellee.

FINDINGS OF FACT AND REPORT

On the basis of a Joint Stipulation of Facts and exhibits submitted, the Appellate Tax Board (“Board”) made the following findings of fact.

Household Retail Service, Inc. and Household Bank (SB), N.A. (collectively referred to as “Household” or the “appellants”), submitted to the Commissioner of Revenue (“Commissioner”) claims for reimbursement of sales tax pursuant to G.L. c. 64H, § 33 on accounts deemed to be worthless (“bad debts”) for the tax periods January 1, 2000 through August 31, 2000 and January 1, 2001 through December 31, 2001 (the “tax periods at issue”).  Household submitted reimbursement claims on January 16, 2001 and September 16, 2002.  By “No Bad Debt Reimbursement Involved Notices” dated May 4, 2001 and December 12, 2002, the Commissioner denied each of Household’s claims.  Household seasonably filed petitions under the formal procedure with the Board for both tax periods.  On the basis of the foregoing, the Board ruled that it had jurisdiction to hear and decide these appeals.

The business activities giving rise to the bad debts and the subsequent claims for reimbursement consisted of transactions between various Massachusetts furniture retailers (“vendors”), their customers, and Household, in which the vendors sold furniture to the customers with Household extending credit to the customers.  The transactions were memorialized in merchant agreements between the vendors and Household.  The merchant agreements expressly contemplated Household purchasing the accounts from the vendors. 

During the tax periods at issue, Household entered into two general forms of merchant agreements with the vendors.  The first form, known as the “closed-end credit dealer agreement” or non-revolving loan, involved a one-time transaction between a vendor and a customer which resulted in the creation of an installment account, with the vendor agreeing to accept installment payments from the customers in return for the goods sold.  At the time of sale, the customer would fill out an application for a closed-end loan, and the vendor would submit it to Household for approval.  Household would then purchase the installment contract from the vendor and thus be entitled to receive the installment payments from the customer for the items purchased.  

The second form, the “open-end” or revolving loan, involved a transaction in which a customer would complete an application for credit and submit it to Household at the time of, or prior to, the initial sale.  Household would then issue to the customer a credit card, which the customer could use for multiple transactions, including sales of goods through the vendor.  Household would also purchase the installment contract from the vendor and thus be entitled to receive the installment payments from the customer for the items sold by the vendor.     

Under both forms of transactions, customers filled out applications naming Household as the “Creditor,” which reviewed all applications and retained the power to approve or disapprove the credit applications.  Household as the named Creditor ultimately extended credit directly to the customers.  Then upon its purchase of the accounts pursuant to the merchant agreements with the vendors, Household acquired “full and legal ownership” of the customer accounts “without recourse” to the vendors.  

All of the accounts at issue in these appeals went into payment default.  The unpaid balances of each account were subsequently deemed worthless and charged off for financial accounting purposes and for federal income tax purposes.
  The vendors had previously reported the full sale price on their sales tax returns and remitted sales tax to the Commissioner based on the full sale price at the time that the items were sold by the vendors.  Household paid the vendors the uncollected portion of the account balances, including amounts equal to the sales taxes paid.  Accordingly, Household sought reimbursement of the pro rata portion of the sales tax relating to the amounts charged off as bad debts.

The Board found that, although Household was entitled to receive the installment payments from the customers pursuant to the merchant agreements, neither of the merchant agreements specified whether Household also acquired the vendors’ rights to abatement of the sales tax paid by the vendors.  The Board thus found that Household was not the assignee of the vendors with respect to any claims for abatement of sales taxes paid by the vendors.  Moreover, Household was not a retailer for purposes of the sales tax statutes, because Household did not sell tangible personal property.  Finally, the Board found that, because the vendors had the obligation to pay, and had in fact paid the sales taxes at issue, Household was not the person aggrieved by the remittance of sales tax at issue.  Therefore, as will be explained more fully in the following Opinion, the Board found that Household was not entitled to abatement or reimbursement of the pro rata portion of sales taxes paid on the bad debts.  Accordingly, the Board issued decisions for the appellee in these appeals.

OPINION

Massachusetts imposes a sales tax on “sales at retail in the commonwealth, by any vendor, of tangible personal property.”  G.L. c. 64H, § 2.  The excise, calculated “at the rate of five percent of the gross receipts of the vendor,” is to be paid by the vendor to the Commissioner when the vendor files its sales tax returns.  Id.  The vendor’s obligation to remit the tax arises at the time that the sale is completed, when title or possession to the property passes to the consumer.  See Circuit City Stores, Inc. v. Commissioner of Revenue, 439 Mass. 629, 633 (2003).  The tax is based on the full purchase price, even when the item is purchased on credit, because the “sale price” specifically includes amounts for which credit is given to the customer.  G.L. c. 64H, § 1.   

The case of Continental-Hyannis Furniture Co. v. State Tax Commission, 366 Mass. 308 (1974), illustrates the inequity that can result when a vendor pays sales tax upon the completion of the sale and the account is later determined to be worthless.  In Continental-Hyannis, the taxpayer, a vendor of tangible personal property, filed an abatement claim with the Commissioner to recover the portion of the sales tax paid on a sale in which the seller extended credit and the buyer defaulted on the obligation to pay.  The Supreme Judicial Court denied the claim for abatement, ruling that “the Legislature intended to include accounts receivable in the total sales price for purposes of assessing the sales tax,” and in the absence of a specific statutory provision authorizing abatement for sales tax paid on bad debts, the court was “bound to give full force and effect” to the statute as written.  Id. at 309. 

In response to this perceived injustice, the Legislature enacted G.L. c. 64H, § 33, commonly referred to as the “bad debt statute.”  Section 33 provides in pertinent part:

[a]ny vendor who has paid to the commissioner an excise under this chapter upon a sale for which credit is given to the purchaser and such account is later determined to be worthless shall be entitled to reimbursement without interest of the excise paid to the commissioner on such worthless account. . . .  Any vendor who shall recover, in whole or in part, upon an account previously determined to be worthless for which reimbursement had been received, shall report and include the same in his return for the period during which the recovery occurred. 

G.L. c. 64H, § 33 (emphasis added).  It must be noted that, although § 33 purports to grant a “reimbursement” of excise paid, under the law in effect during the relevant tax periods, a reimbursement could not occur without the Commissioner or the Board first granting an abatement in accordance with the procedures of G.L. c. 62C, § 37.  This is so because a tax liability was self-assessed upon the filing of the returns under G.L. c. 62C, § 26(a).  No reimbursement could be made without an abatement of that liability.  See Commissioner of Revenue v. A.W. Chesterton Co., 406 Mass. 466 (1990) (reversing the Board’s ruling that it had jurisdiction to review the Commissioner’s refusal to refund and overpayment under G.L. c. 62C, § 36 where the taxpayer had filed an abatement claim beyond that statute’s time limits of § 36).
  Accordingly, in analyzing the statute’s application here, the Board referred to the laws pertaining to the abatement of an excise.

It is undisputed that an excise was paid on accounts which were later determined to be bad debts.  However, “the remedy of abatement is a statutory one, for which the statute has devised precise procedures.  If any of the procedures so prescribed is not complied with, the taxpayer loses the remedy.”  Tilcom Mass. Inc. v. Commissioner of Revenue, 30 Mass.App.Ct. 264, 266 (1991).  The Board can grant an abatement only under the circumstances provided by a statute, and “it is not the task of the courts to ‘adjust’ [the statutory prerequisites to a tax abatement] where their application would appear unjust or inequitable.”  Nissan Motor Corp. in U.S.A. v. Commissioner of Revenue, 407 Mass. 143, 162 (1990).  Accordingly, the Board can grant an abatement only if the facts of this appeal fit within the express words of § 33.  The Board found and ruled that they do not.

Section 33 provides that “[a]ny vendor who has paid to the commissioner an excise” for a sale on credit, which “account is later determined to be worthless shall be entitled to reimbursement . . . .”  Under the express words of the statute, the reimbursement is reserved for a “vendor.”  The key issue, therefore, is whether Household could be considered a “vendor” for purposes of G.L. c. 64H.  The appellants pointed out that pursuant to G.L. c. 64H, § 1, a “vendor” is defined as “a retailer or other person selling tangible personal property or services” and that “person” is defined to include an “assignee.”  The appellants then reasoned that, pursuant to both types of merchant agreements, Household was the assignee of the various vendors, because Household received the accounts without recourse to the vendors.  Therefore, the appellants concluded, because it was an “assignee,” Household was a “person” and thus a “vendor” for purposes of G.L. c. 64H, § 1 and, likewise, § 33.  

The Commissioner countered that Household could not be a “vendor” under the definition in § 1, because Household was never engaged in “selling tangible personal property or services.”  In response, the appellants argued that this requirement was satisfied because, as assignee, Household “step[ped] into the shoes” of the various vendors and acquired all of the vendors’ rights with respect to the contracts.  The appellants cited several cases from other jurisdictions with similar bad debt statutes to support its contention, particularly Puget Sound National Bank v. Assessor of Revenue, 868 P.2d 127, 132 (Wash. 1994), in which the Washington court ruled that the assignments of retail installment contracts to a bank carried with them “the dealers’ prior tax attribute of ‘making sales at retail.’”   

The Board, however, found that Household did not “step into the shoes” of the vendors with respect to the § 33 requirement of “making sales at retail,” because Household was not an assignee of the vendors with respect to the vendors’ rights under § 33.  It is true that statutory rights, like the right to file for an abatement, are freely assignable.  See, e.g., BeaconsField Townhouse Condominium Trust v. Zussman, 49 Mass.App.Ct. 757, 763 (2000), Larabee v. Potvin Lumber Company, Inc., 15 Mass.App.Ct. 225, rev’d on other grounds, 390 Mass. 636 (1983).  However, the Board found that an assignment of the right to collect on a customer debt does not necessarily include assignment of a vendor’s right to seek an abatement of tax from the state taxing authority.  An assignment is not to be assumed but is made only when the assignor intends to assign a present right, identifies the subject matter assigned, and explicitly divests itself of control over the subject matter assigned. See In re Moskowitz, 14 B.R. 677, 681 (Bankr. S.D.N.Y. 1981).  Nowhere in the merchant agreements did the vendors expressly assign to Household their rights to seek an abatement or reimbursement of the taxes paid by the vendors.  See In re Wells Fargo, 2002 Ala. Tax LEXIS 53 *5-*6 (Alabama Department of Revenue 2002) (“[Th]e only rights assigned by the retailers to the Petitioners were the right to receive payments under the contracts and the right to repossess and sell the property and sue the purchasers for any unpaid balance due.  The retailers did not assign to the Petitioners a statutory or other right to a refund, nor did they assign to the Petitioners their status as a ‘taxpayer’ for Alabama tax purposes.”).  Accordingly, the Board found and ruled that Household was not an assignee of the vendors for purposes of any relief that the vendors may be entitled to under § 33.  

Furthermore, Household did not meet the definition of the term “vendor” used in G.L. c. 64H, § 33.  It is not enough for a creditor like Household merely to be an assignee; under the plain words of the statute, the assignee must still meet the requirement of making retail sales in its own right, because § 1 requires that the “vendor” be a person “selling tangible personal property.”  As the Supreme Judicial Court of Maine found, substituting the term “assignee” for “person” in § 33 “makes a retailer any assignee who makes retail sales.”  DaimlerChrysler Services N. Am. LLC v. State Tax Assessor, 817 A.2d 862, 866-67 (Me. 2003) (emphasis added).  As in that case, “[t]here are no facts in this record showing that [the financing company] made retail sales, and, therefore it cannot come within the definition of retailer.”  Id.  See also In re Ford Motor Credit Co., 69 P.3d 612 (Ks. 2003) (finding that third-party financing companies who were assigned accounts by vendors do not qualify as retailers).   

Section 33 was intended to provide a mechanism for reimbursement to vendors whose accounts were written off for income tax purposes, especially when the default has occurred after the regular abatement period has expired.  The statute coordinates relief with the vendors’ duty to file income tax returns by providing a duty specifically for the vendor to reimburse amounts of bad debts that are later recovered:  “[a]ny vendor who shall recover, in whole or in part, upon an account previously determined to be worthless for which reimbursement had been received, shall report and include the same in his return for the period during which the recovery occurred.”  Because only vendors, and not creditors like Household, are required to file sales tax returns, the statute functions logically only when relief is granted to the vendor.  See Department of Revenue v. Bank of America, 752 So. 2d 637, 638 (Fla. Dist. Ct. App., 2000) (“[The financing company] does not meet the statutory requirements which require the applicant to be ‘a dealer who has paid the tax.’”).  The absence of a repayment obligation for assignees demonstrates that § 33 is not intended to apply, and would not function smoothly when applied, to creditors like Household.  See Atlas Distrib. Co. v. Alcoholic Beverages Control Comm'n, 354 Mass. 408, 414 (1968) (“It is our duty to interpret the statute, if possible, so ‘as to make it an effectual piece of legislation in harmony with common sense and sound reason.’” (quoting Morrison v. Selectmen of Weymouth, 279 Mass. 486, 492 (1932))).     
Finally, the Board found that Household did not have standing to file a claim for abatement, because it was not the party assessed.
  The right to an abatement is statutory, and is contingent upon a “person aggrieved by the assessment of a tax” filing an application for abatement.  See G.L. c. 62C, §§ 37, 38.  Thus, pursuant to these sections, it is the person assessed who is entitled to file an abatement application.  J & B Leasing Co. v. Commissioner of Revenue, 6 Mass. App. Tax Bd. Rep. 100, 102 (1985) (ruling that “‘the person aggrieved’ is the person assessed”) (citation omitted).  The Supreme Judicial Court has ruled that under G.L. c. 62C, § 37, the “person aggrieved” by the imposition of a tax is not necessarily the person charged with its economic burden, but the one upon whom its legal incidence lies.  Supreme Council of the Royal Arcanum v. State Tax Commission, 358 Mass. 111, 112-13 (1970) (ruling that, even though the vendor has the right to add the sales tax to the purchase price, the purchaser has no basis for abatement because “the incidence of the sales tax was upon the vendor, and not upon the purchaser”).  The Board has consistently denied abatement to a purchaser on the ground that the vendor, and not the purchaser, was the “person aggrieved” by the tax.  See e.g., Harvard Business School Association v. Department of Revenue, 7 Mass. App. Tax Bd. Rep. 83, 86 (1986) (ruling no basis for exemption for a purchaser, because the incidence of tax fell upon the vendor).  In the instant appeal, the Board found and ruled that, because the incidence of the sales tax was on the vendors and not Household, Household was never the “person aggrieved” by the tax and, accordingly, was not entitled to relief pursuant to § 33.  “Since the remedy by abatement is created by statute the [B]oard . . . has no jurisdiction to entertain proceedings for relief by abatement . . . prosecuted in a different manner than is prescribed by statute.”  Board of Assessors of Boston v. Suffolk Law School, 295 Mass. 489, 492 (1936).   

Conclusion
On the basis of the foregoing, the Board found and ruled that Household was not entitled to relief under § 33.  Household was not a “vendor” because it was not “a retailer or other person selling tangible personal property or services.”  Moreover, even though Household was entitled to receive the installment payments from the customers pursuant to merchant agreements, Household nonetheless was not the assignee of the vendors with respect to any claims for abatement of sales taxes paid by the vendors.  Finally, Household did not have standing to file a claim for abatement, because it was not the party assessed.  Therefore, the Board found and ruled that Household was not entitled to relief under § 33.  Accordingly, the Board issued decisions for the appellee in these appeals. 



  

APPELLATE TAX BOARD
   By:_________________________________

      
        Frank J. Scharaffa, Member

A true copy,

Attest:______________________________


   Assistant Clerk of the Board

� The method of accounting for federal income tax purposes was to claim a bad debt deduction under Internal Revenue Code (“Code”) § 166 at the same time the accounts and debt were charged off for financial accounting purposes.


� By St. 2003, c. 143, § 2A, effective December 4, 2003, the Legislature amended G.L. c. 62C, §§ 36 and 39.  The new version of § 39 provides that the Board has jurisdiction over “the refusal of the commissioner to abate or to refund any tax, in whole or in part, whether such refusal results from the denial of an abatement application made under section 36 or section 37 . . . .”  The Board need not at this time address whether the amended language impacts the holding in Chesterton.


�  The appellants claim that by rejecting the Commissioner’s motion to dismiss, the Board necessarily rejected the Commissioner’s argument that the appellants lacked standing to claim an abatement for the taxes at issue.  However, by denying the Commissioner’s motion, the Board did not implicitly find that the appellants had standing.  Rather, the Board decided that there were facts in contention which merited a hearing on the issues. 
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