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FINDINGS OF FACT AND REPORT
On the basis of a Statement of Agreed Facts and testimony and exhibits offered during the hearing of this appeal, the Appellate Tax Board (“Board”) made the following findings of fact. 

McDonald’s Restaurants of Massachusetts, Inc. (“MRM”), filed a Massachusetts sales and use tax return on Form ST-9  and a meals tax return on Form ST-MAB-4 for each month during the periods at issue.  Following an audit of those returns, the Commissioner of Revenue (“Commissioner”) issued a Notice of Intention to Assess (“NIA”) dated April 14, 2001 proposing additional assessments of sales and use taxes for the periods at issue, and another NIA dated April 14, 2001 proposing additional assessments of meals tax for the periods at issue.  By Notice of Assessment (“NOA”) dated May 20, 2001, the Commissioner notified MRM of the assessments of sales and use taxes and meals taxes for the periods at issue.  MRM paid the meals taxes and a portion of the sales and use taxes assessed, which are not at issue in this appeal.  MRM did not pay the $307,972 of sales and use taxes that are at issue in this appeal.
On June 28, 2001, MRM filed applications for abatement of sales and use taxes on Form CA-6 for the periods at issue.  By letter dated January 4, 2002, MRM withdrew its consent to the extended consideration of its applications for abatement, and the applications were thus deemed denied.  G.L. c. 58A, § 6 (application for abatement deemed denied if the Commissioner takes no action within six months of its filing).  On January 17, 2002, MRM seasonably filed its petition with the Board.  On the basis of these facts, the Board found it had jurisdiction over this appeal.
During the periods at issue, MRM was a wholly-owned subsidiary of McDonald’s Corporation (“McDonald’s”) engaged in the business of operating a McDonald’s franchise in Massachusetts.  The items at issue in this appeal were toys (“Happy Meal Toys”) that MRM included as part of a Happy Meal, a branded bundle of products that was designed for children under the age of ten.  Happy Meals consisted of a McDonald’s hamburger, cheeseburger, or chicken nuggets entrée, a small order of McDonald’s French fries, a twelve-ounce beverage, and a Happy Meal Toy.  Happy Meals were contained in a box or a bag designed to fit the theme of the particular Happy Meal promotion and the Happy Meal Toy placed inside.  Every Happy Meal included exactly one Happy Meal toy.  
MRM purchased the Happy Meal Toys, as well as other supplies, from Martin-Brower, an unrelated vendor.  MRM gave Martin-Brower a blanket Form ST-4 Sales Tax Resale Certificate for its purchases of “Food & Merchandise/Toys” believed to be exempt from sales and use taxes as items resold to its customers in the regular course of MRM’s business.  The issue in the instant appeal was whether MRM owed a use tax on its purchases of Happy Meal Toys which it included in the Happy Meals sold during the periods at issue.  Stated another way, MRM maintained that it sold the Happy Meal Toys in the regular course of its business while the Commissioner argued that MRM used the Happy Meal Toys to promote the conduct of its restaurant business.
Karlin Linhardt, head of the National Marketing Group for McDonald’s, testified to the extensive process involved in developing and producing the Happy Meal Toys.  He explained that McDonald’s selected the Happy Meal Toys which would be available at all participating franchises as part of a uniform Happy Meal promotion throughout the country.  Each Happy Meal promotion generally lasted for approximately three to four weeks.  Mr. Linhardt explained how his group researched trends in children’s entertainment and developed Happy Meal promotions to coincide with these trends.  Virtually all of the Happy Meal Toys involved pre-existing characters, for example, action figures based on the “Inspector Gadget” motion picture showing in movie theaters contemporaneously with that Happy Meal promotion.  Some of the Happy Meal Toys promoted during the periods at issue were especially popular with customers, particularly the Teenie Beanie Babies and the Furbies, which Mr. Linhardt claimed were viewed as highly collectable.  
McDonald’s advertised each Happy Meal program principally on national television.  McDonald’s also promoted the sale of Happy Meals through the use of advertising posters and in-store display cases located within the restaurants.  Transcripts and a video cassette of the television commercials, a picture of an advertising poster, and two display cases containing Happy Meal Toys were introduced as evidence.  The Board found that the commercials, poster, and display cases, which advertised the Happy Meals, devoted primary attention to the Happy Meal Toy. 
Mr. Linhardt testified that on average McDonald’s sold about eight hundred thousand toys annually as part of the various Happy Meal promotions.  During the periods at issue, McDonald’s franchisees, including MRM, also made separate sales of Happy Meal Toys.  While a Happy Meal Toy was not an item listed separately on its in-store menus, McDonald’s cash registers included a separate key for Happy Meal Toys sold separately.  Mr. Linhardt testified that about three to five percent of the total eight hundred thousand Happy Meal Toy sales he cited were separate sales outside of the Happy Meals.  MRM collected and remitted a sales tax on these separate sales of Happy Meal Toys, and the Commissioner did not contend that MRM owed additional sales or use tax on these separate sales.  MRM also collected and remitted sales tax to the Commissioner based on the full sale price of the Happy Meal, which included the Happy Meal Toys.     
MRM’s evidence

During the hearing, MRM submitted a detailed Product Mix Report for November of 1999, which listed the price and number of units sold for all of the items sold at several of its restaurants.  Kevin Adams, the Director of Tax Audit for McDonald’s, testified that the Product Mix Report was a monthly report that corresponded to McDonald’s audited financial statements.  According to this report, the Happy Meal Toys were assigned a “menu price” of 49-cents when they were included as part of the Happy Meal.  Happy Meal Toys sold separately were assigned a “menu price” of $1.69.  MRM also offered two Product Cost Reports, one from November of 1999 and the other from December of 1997, which itemized the cost of items received from Martin-Brower.  Mr. Adams testified that these reports were reprinted for use in the appeal before the Board, but they were generated from McDonald’s books and records, which were available on an ongoing basis.  According to the Product Cost Report, each Happy Meal Toy distributed in November of 1999 had a cost to MRM of 42.99 cents, and each Happy Meal Toy distributed in December of 1997 had a cost to MRM of 43 cents.  
MRM also presented cost information on each of the components of its Happy Meals, including condiments.  Based on its Product Cost Report, the cost of each of its three varieties of Happy Meals during November of 1999
 was as follows: 
Hamburger Happy Meal

Component






Cost to MRM

Hamburger Buns, regular



 0.0580

Fries






 0.0953



10/1 Beef Patty




 0.1026

McBulk Coke





 0.0545

Mustard






 0.0004

Onions, dehydrated




 0.0027

Pickles






 0.0052

Ketchup, sandwich




 0.0079

Lid, 12 oz. cold cup



 0.0156
Bag, small fry





 0.0039

Cup, 12 oz. cold cup



 0.0157

Straw, medium diameter, wrapped

 0.0031

Wrap, hamburger




 0.0052
Current McDonald’s





 0.4300
Food cost 





 0.3104

Condiment cost 




 0.0162

Paper/Toy cost





 0.4734

Total food/condiment/paper/toy cost
 0.8000

Cheeseburger Happy Meal

Component






Cost to MRM

Hamburger Buns, regular



 0.0580

Fries






 0.0953



10/1 Beef Patty




 0.1026

Cheese, American




 0.0457

McBulk Coke





 0.0545

Mustard






 0.0004

Onions, dehydrated




 0.0027

Pickles






 0.0052

Ketchup, sandwich




 0.0079

Lid, 12 oz. cold cup



 0.0064
Bag, small fry





 0.0039

Cup, 12 oz. cold cup



 0.0157

Straw, medium diameter, wrapped

 0.0031

Wrap, cheeseburger




 0.0049

Current McDonald’s




 0.4299

Food cost 





 0.3561

Condiment cost 




 0.0162

Paper/Toy cost





 0.4639

Total food/condiment/paper/toy cost
 0.8362

4 Piece Chicken McNuggets Happy Meal

Component






Cost to MRM

Fries






 0.0953



McBulk Coke





 0.0545

Chicken Nuggets




 0.2649

Barbecue sauce, in cups



 0.0453


Sweet & Sour sauce, in cups


 0.0463



Hot Mustard sauce, in cups


 0.0439

Honey packets





 0.0552
Lid, 12 oz. cold cup



 0.0064
Bag, small fry





 0.0039

Cup, 12 oz. cold cup



 0.0157

Straw, medium diameter, wrapped

 0.0031

Current McDonald’s




 0.4299

Container for 4-piece McNuggets

 0.0199

Food cost 





 0.4147
Condiment cost 




 0.0476 (avg)

Paper/Toy cost





 0.4789
Total food/condiment/paper/toy cost
 0.9412
The selling price of each Happy Meal during the tax periods at issue, as testified to by Mr. Linhardt and documented by a picture of a McDonald’s menu board entered into evidence, was as follows:  


Hamburger Happy Meal 



 1.99


Cheeseburger Happy Meal



 2.39


4-piece McNugget Happy Meal


 2.69
The Board found that MRM’s level of detail on the evidence of the cost and price of the Happy Meals enhanced its probative impact. 
The Commissioner’s contentions and evidence 

The Commissioner based its audit on the contention that MRM did not sell the Happy Meal Toys but instead used the toys to promote its business of selling food at its restaurants.  During the course of the hearing, the Commissioner argued, inter alia, that MRM’s business contracts and practice failed to support its claim that the Happy Meal Toys were sold.  The Commissioner first noted that polybags containing the Teenie Beanie Babies were marked with the phrase “not for resale.”
  The Commissioner then noted that the commercials introduced into evidence by MRM never stated that the Happy Meal Toys were “sold” at McDonald’s restaurants but rather that they were “available.”  The Commissioner also introduced various license agreements and contracts between McDonald’s and its licensors.  The Commissioner argued that these agreements referred to the “distribution,” not sale, of Happy Meal Toys by McDonald’s; the agreements created different royalty payment calculations for Happy Meal Toys versus other self-liquidating premiums that McDonald’s restaurants sold separately; many of the agreements required that McDonald’s pay a flat fee for the “rights granted” with respect to the Happy Meal Toys; and none of the agreements required McDonald’s to sell or to share the profits generated from the Happy Meal Toys.  Finally, on cross-examination by the Commissioner’s counsel, Mr. Linhardt conceded that the Happy Meal Toys were not explicitly included in the Happy Meal trademark.       
The Commissioner offered into evidence a Mark Up Analysis prepared by Varghese George, an Audit Manager for the Massachusetts Department of Revenue (“Department”) office in Chicago.  Mr. George testified that he prepared the Mark Up Analysis by reviewing MRM’s submissions to the Department, which were included in its abatement file.  Consistent with those filings, the Mark Up Analysis employed the 43-cent cost value for Happy Meal Toys, the 49-cent sale value for Happy Meal Toys included in Happy Meals, and the $1.69 sale value for Happy Meal Toys sold separately, as reflected in the Product Cost and Product Mix reports offered by MRM.  According to the Mark Up Analysis, the mark up on the Happy Meal Toys included in the Happy Meals was 14%, and the mark up on the Happy Meal Toys sold separately was 293%.  Mr. George testified that, according to his Mark Up Analysis, the Happy Meal Toys included in the Happy Meals generated a profit of $0.06.  However, in its written submissions post hearing, the Commissioner presented a novel argument, that the 43-cent cost of the Happy Meal Toys did not include the cost of accompanying packaging.  The Commissioner assigned his own value for the cost of packaging, 8.075-cents, an average of packaging costs extrapolated from the facts of In re E-M Food Corp. t/a McDonald’s Restaurant, 1993 WL 98470, an appeal from a different jurisdiction and involving a different taxpayer and different tax periods.  Tacking this assigned cost figure onto the 43-cent cost, the Commissioner argued that the cost of Happy Meal Toys was greater than the 49-cent selling price as assigned by MRM in its Product Mix Report.
The Board’s findings

On the basis of the foregoing, the Board made the following additional findings of fact.  As the operator of a McDonald’s franchise in Massachusetts, MRM was in the business of selling McDonald’s products offered in its restaurants, including Happy Meals.  MRM met its burden of proving that, notwithstanding the exact terms of its trademark, every Happy Meal sold during the periods at issue included exactly one Happy Meal Toy.  The Board was not persuaded by the Commissioner’s argument that an additional cost for packaging should be tacked on to the documented 43-cent cost of the Happy Meal Toys.  This additional charge was not part of the record but instead was an average of cost figures extrapolated from an appeal involving a different taxpayer and different tax periods.  The Board found that the 43-cent cost for the Happy Meal Toys, as documented in MRM’s Product Cost Report, was the best evidence of the cost of the Happy Meal Toys to MRM.  More importantly, the Board found that the price which MRM charged for the Happy Meals exceeded the cost of all of the individual components, including the Happy Meal Toys.  The Board also found that the Happy Meal Toy, portrayed in advertisements as the key component of the Happy Meal, greatly enhanced the value of the Happy Meal.  The Board thus found that the Happy Meal Toys were not “give away” items.  
On the basis of these findings, the Board ultimately found that MRM purchased the Happy Meal Toys for resale to its customers, and in fact MRM did resell the Happy Meal Toys to its customers, in the regular course of its business.  Furthermore, MRM charged its customers and remitted to the Commonwealth a sales tax calculated on the full retail price of the Happy Meals it sold during the periods at issue.  Therefore, for the reasons stated more fully in the following Opinion, the Board found that the Commissioner’s assessment was invalid.  The Board accordingly issued a decision for MRM granting an abatement of the entire $307,972 of use taxes at issue.
OPINION

The principal issue before the Board was whether the Happy Meal Toys contained in Happy Meals were sold by MRM in the regular course of its business, or whether MRM consumed those toys in operating its business and thus owed a use tax on its purchase of the toys from its distributor.  The governing statute, G.L. c. 64I, § 2, imposes “an excise . . . upon the storage, use or other consumption of tangible personal property . . . purchased from any vendor for storage, use or other consumption within the commonwealth at the rate of five percent of the sales price of the property . . . .”  “Use” is defined as “the exercise of any right or power over tangible personal property incident to the ownership of that property, except that it does not include the sale of that property in the regular course of business . . . .”  G.L. c. 64I, § 1 (emphasis added).  Therefore, if MRM met its burden of proving that it sold the Happy Meal Toys in the regular course of its business, and that it collected and remitted a tax on the sale price of its toys, then the Commissioner’s assessment of use taxes on the Happy Meal Toys was invalid.
Key facts distinguished the instant appeal from cases where the Supreme Judicial Court has found that the taxpayer consumed the item in question in the conduct of its business.  In each of these cases, namely Clark Franklin Press Corp. v. State Tax Commission, 364 Mass. 598 (1974), Prince v. State Tax Commission, 366 Mass. 470 (1974), and Jan Co. Central, Inc. v. Commissioner of Revenue, 405 Mass. 686 (1989), the Supreme Judicial Court noted that the transferred item was merely a promotional item that served to induce the customer to engage in a particular transaction or an incidental item that facilitated a purchase of the predominant item or items.  In none of these cases was the item in question an integral component of the sale, as the Happy Meal Toy was to the sale of the Happy Meal.  
Clark Franklin Press addressed the taxability of travel brochures sold by the taxpayer to its parent, a travel company, AITS, which distributed the brochures to its customers.  364 Mass. at 600.  The Supreme Judicial Court found that “AITS [was] in the business of selling travel services, not brochures.”  Id. at 602.  Brochures were transferred to customers to advertise and promote the travel services that AITS sold and “in and of themselves had no consumer value.”  Id.  Instead, their transfer “constituted only an insignificant part of AITS’s transactions with its customers, and it is obvious that the services provided by AITS were the predominant factor in the charges made to its customers.”  Id.  Accordingly, the Supreme Judicial Court ruled that AITS did not resell the brochures in the regular course of its travel business, and therefore, Clark Franklin Press should have collected and remitted a sales tax on the value of the brochures sold to AITS.  Id. 
Prince addressed the taxability of items distributed by an amusement park operator to customers as prizes for “games of skill.”  366 Mass. at 470.  Customers purchased tickets entitling them to play the various games, and “[o]nly those contestants who [were] successful in the games [were] entitled to prizes.”  Id.  The taxpayer remitted sales tax based only on the transactions in which a customer won a prize.  Id.  The Commissioner, however, contended that the taxpayer owed a use tax on its purchases of all of the prizes.
   Id. at 471.  The Supreme Judicial Court agreed with the Commissioner that the fees paid by customers “are like greens fees at golf courses and fees at bowling alleys and pool tables” and that “such fees or charges are not taxable under the sales tax law.”  Id. at 473.  Therefore, “[t]he prize awarded is an inducement to play the game and is not a sale at retail.”  Id.  Accordingly, the Court ruled that the taxpayer owed a use tax on its cost to purchase those prizes.  Id.  
Jan Co. addressed the taxability of certain paper and plastic products, including napkins, utensils, sandwich cartons and wrappers, and French fry sleeves, which the taxpayer, the owner and operator of a Burger King restaurant franchise, purchased from its suppliers.  405 Mass. at 686-87.  The taxpayer contended that these items were resold to its customers in the regular course of its restaurant business.  Id. It was uncontested that “Jan Co. charge[d] a single price for each of the food products and drinks” and that “[t]his price [did] not differ depending on whether the customer consume[d] the products on or off the premises, nor [did] it differ depending on whether the customer use[d] the various paper and plastic products (knives, forks, spoons, straws, napkins, stirrers) available on the premises.”  Id. at 687.  The Supreme Judicial Court reviewed its earlier findings, including Clark Franklin Press and Prince, and concluded that “certain transfers of tangible personal property (brochures and prizes) are not resales in the regular course of the transferor’s business but are incidental to the transferor’s business, serving to facilitate the consummation of the principal transactions.”  Id. at 689.  Based on its earlier cases, the Supreme Judicial Court ruled that “[t]he providing of paper and plastic products and accessories may be an inducement to the customer who wants a quick, convenient meal and may facilitate the customer’s consumption of the meal, but it is, nevertheless, incidental to the basic purpose of the transaction, the sale of food and drink.”  Id. at 689-90.  Accordingly, the Supreme Judicial Court ruled that Jan Co. did not sell the items in the regular course of its business, but instead consumed the items in the operation of its restaurant business and, accordingly, owed a use tax on its purchases of those items.  Id. at 690.
In the instant appeal, the Commissioner focused on language from these cases concerning the inherent nature of a taxpayer’s business and argued that, as in Clark Franklin Press, MRM’s distribution of the items in question “constituted only an insignificant part of [its] transactions with its customers,” because MRM “[was] in the business of selling [food], not [toys].”  364 Mass. at 602.  Thus, the items at issue served merely as an “inducement” to MRM’s customers to purchase food.  See Prince, 366 Mass. at 473; Jan Co., 405 Mass. at 689-90.  
The Board, however, found that the sale of eight hundred thousand Happy Meals, which included eight hundred thousand Happy Meal Toys, was not an “insignificant” part of McDonald’s business.  Moreover, the Board has previously found that a narrow interpretation of “regular course of business,” which requires the taxpayer to be “primarily engaged” or “principally engaged” in the sale of specific merchandise, “improperly narrows” that term.  International Business Machines Corp. v. Commissioner of Revenue, 1997 Mass. A.T.B. Adv. Sh. 1028, 1045 (Docket Nos. 170420-26).  The determination of whether an item is purchased for resale does not simply “end[] with a determination of the seller’s primary line of business,” but instead must focus on the “dominant purpose” of the particular transaction involved.  Id. at 1051 (citing Coca Cola Bottling Company of Northampton v. Commissioner of Revenue, 393 Mass. 726, 729 (1985)). 
Based on its view of the dominant purpose of the particular transaction, namely the sale of Happy Meals, the Board ruled that MRM’s distribution of Happy Meal Toys amounted to a sale of those toys in the regular course of its business.  The Board found that the evidence concerning the planning and marketing of the Happy Meal Toys, including the commercials which showcased those toys, established that the Happy Meal Toys were intended to be, and were, a popular commodity with intrinsic value to the customers of McDonald’s and its franchisees.  Thus, unlike the napkins and wrappers transferred to customers in Jan Co. or the travel brochures in Clark Franklin, the Happy Meal Toys were a significant part of the Happy Meals which MRM sold in the regular course of its business.  Moreover, unlike Prince, MRM established that the transactions at issue involved the transfer of tangible personal property, namely the Happy Meal, to its customers, and that every Happy Meal included exactly one Happy Meal Toy.  MRM collected and remitted a sales tax on the sale price of the entire Happy Meal package.  Therefore, the Happy Meal Toy was not merely used as an inducement to engage the customer in a nontaxable transaction, but was instead an integral part of the tangible personal property that was transferred to the customer and for which the customer was charged a sales tax on the total cost.  Accordingly, the Board ruled that the transfer to its customers of Happy Meal Toys constituted a sale of those toys in MRM’s regular course of business.  
The Board’s ruling in this appeal is consistent with Department of Revenue Directive 94-3 (“DD 94-3”), which addresses whether an item of tangible personal property included in an otherwise tax-free transfer should be considered a “give away.”  In determining whether an item is merely a “give away” and, therefore, used by the transferor rather than sold in the regular course of the transferor’s business, DD 94-3 provides that “if the price, marketing, value, and desirability of the tax exempt property remains substantially the same with or without the item of taxable tangible personal property,” then the item is a “give away.”  Examples of “give away” items cited in DD 94-3 include:  “[d]ecorative pin on a dress,” “[p]lastic forks included in an otherwise nontaxable sale of a ‘party platter’ by a supermarket,” “[m]ini-coloring books included in children’s frozen dinners,” and “[s]mall prize such as a whistle included in a box of cereal.”  
The Board found that MRM demonstrated that the “price, marketing, value, and desirability” of the Happy Meal was significantly affected by the inclusion of the Happy Meal Toy.  Unlike plastic forks or decorative pins that are not the focus of the item sold, the Happy Meal Toy was an integral feature of the Happy Meal.  The Happy Meal Toys were heavily advertised and available contemporaneously with many trends in children’s pop culture, including movies and popular toy fads, which distinguished them from less popular, generic items like the mini-coloring books or whistles cited in DD 94-3.  The fact that the commercials advertised the Happy Meal Toys as “available” rather than “sold” was merely a matter of marketing semantics and had no bearing on the value that the Happy Meal Toys added to the Happy Meals.  The Board thus found that, consistent with DD 94-3, the Happy Meal Toys were not “give away” items but instead, they were sold in conjunction with the entire Happy Meal package, upon which MRM charged and remitted a sales tax.    
MRM submitted as evidence decisions and letter rulings from other jurisdictions, which have held that Happy Meal Toys were sold, not given away, in conjunction with the sale of a Happy Meal.  See, e.g., In re KLB Management Inc. t/a McDonald’s Restaurant, Docket No. 323913 SUT (PA Board of Appeals, March 8, 1994) (ordering relief from use tax assessed on Happy Meal Toys, finding “Petitioner has established [that these] were purchased for resale”); Heidman, Inc. v. Limbach, 1993 WL 83462 (Ohio Bd.Tax.App.) (“The objection to the assessment of tax on ‘Happy Meal’ toys [and other items] is well taken.  These items are resold to customers and sales tax is charged on that resale.”); In re E-M Food Corp. t/a McDonald’s Restaurant, 1993 WL 98470 *8 (N.Y.Div.Tax.App.) (finding that the taxpayer “sustained its burden of proving . . . that a toy was never sold at a price less than its cost” and “that toys were ordinarily sold by petitioner, as a McDonald’s franchisee, in the operation of its business”).  In a June 13, 1990 letter from Lucinda Glover, the Director of Taxability for the Comptroller of Public Accounts for the State of Texas, McDonald’s was advised that Happy Meal Toys would be considered purchased for resale “because tax will be collected on the selling price of each Happy Meal.”  Finally, in a letter from Sandra Brining, a Tax Examiner from the Department of Taxes for the State of Vermont, Martin-Brower was informed that the Department of Taxes would not be pursuing the issue of the taxability of its sales of Happy Meal Toys to McDonald’s franchisees.    
While each jurisdiction’s statutes and regulations may have differed slightly, the inquiry in each of these cases or letters was the same, namely, whether the Happy Meal Toys were used as an inducement to the purchase of food or whether the toys were resold to the McDonald’s customer.  Inherent to the determination that an item is sold is the determination that it has an intrinsic value to the consumer.  See In re E-M Food Corp., 1993 WL 98470 at *8 (“There can be no doubt that the toys promoted the sale of McDonald’s food items.  The toys attracted children to petitioner’s restaurant.”).  The Board noted that its findings here were consistent with the findings in other jurisdictions that Happy Meal Toys were sold in conjunction with the Happy Meals.
The Board was not persuaded by the Commissioner’s argument that McDonald’s business practices indicated that MRM did not sell the Happy Meal Toys in the regular course of its business.  In furtherance of this argument, the Commissioner cited the polybags containing the Happy Meal Toys that were marked “not for resale,” the fact that the Happy Meal trademark did not specifically mention the Happy Meal Toy, and the license agreements which referred to the “distribution” rather than “sale” of Happy Meal Toys and the different royalty fee structures for Happy Meal Toys versus other self-liquidating premiums which were sold separately.  The Board, however, ruled that these business practices were inconclusive, at best, in supporting whether MRM sold the Happy Meal Toys in conjunction with the sale of Happy Meals.  For example, the “not for resale” label on the polybags was more likely a restriction on the party that purchased the Happy Meal from MRM than an admonition to MRM.  The Board also found that MRM met its burden of proving that, regardless of its trademark, every Happy Meal sold included exactly one Happy Meal Toy.  As to the differing fee structures for royalties on various merchandise sold by MRM, the Board found that a taxpayer’s internal business practices alone cannot dictate the tax consequences of a particular transaction.  Cf., Exxon Corp. v. Department of Revenue, 447 U.S. 207, 221 (1980) (“As this Court has on several occasions recognized, a company's internal accounting techniques are not binding on a State for tax purposes.”), Jacob Licht, Inc. v. Commissioner of Revenue, 1999 Mass. A.T.B. Adv. Sh. 12, 28-29 (Docket No. 206695).   
The Commissioner’s written submissions to the Board raised a new issue that was not mentioned in the pleadings nor discussed at the hearing:  that the cost of the Happy Meal Toys should include an additional cost for the Happy Meal packaging.  Based on facts he gleaned from In re E-M Food Corp., the Commissioner assigned 8.075 cents as an average value of the Happy Meal packaging costs cited in that appeal and then added this cost to the 43-cent cost of Happy Meal Toys as documented in the Product Cost Reports.  Based on this theory, the Commissioner argued that the cost of the Happy Meal Toys exceeded their 49-cent selling price, as assigned by MRM in its Product Mix Report, thus generating a loss rather than a profit.  Accordingly, the Commissioner concluded, the Happy Meal Toys were not sold by MRM.  
The Board was not persuaded by this argument.  The Board ruled that the Commissioner’s advancement of this theory, which was not raised in its answer, was in contravention to G.L. c. 58A, § 7 (“The board shall not consider, unless equity and good conscience so require, any issue of fact or contention of law not specifically set out in the petition upon appeal or raised in the answer.”).  See also Deveau v. Commissioner of Revenue, 51 Mass. App. Ct. 420 (2001).  Because the Commissioner reserved its argument for its post-hearing brief, MRM’s witnesses were afforded no opportunity to explain how its cost-reporting records accounted for the cost of Happy Meal packaging.
  The Board thus ruled that equity and good conscience did not require consideration of this novel issue.

Even if the Board were to consider the contention on its merits, there would be no factual basis for accepting cost figures extrapolated from In re E-M Food Corp., a different appeal, involving a different taxpayer and different tax periods.  Even in that appeal, the application of separately-stated charges for packaging was ambiguous; not all Happy Meal Toys listed a separately-stated cost for its attendant packaging, while the cost for at least one more-expensive Happy Meal Toy already included the cost of packaging, which placed its overall cost on par with other Happy Meal Toys plus their packaging.  See 1993 WL 98470 at *5.  
The Board ruled that the best evidence of the cost of the Happy Meal Toys was not the ambiguous values extrapolated from an appeal involving a different taxpayer and different tax periods, but instead the 43-cent value documented in MRM’s Product Cost Report.  This report was generated from McDonald’s books and records, corresponded to audited financial statements, and was available on an ongoing basis, not simply prepared in anticipation of litigation.  The Commissioner’s jettisoning of the 43-cent cost figure was particularly problematic in light of the Commissioner’s Mark Up Analysis exhibit, introduced by his witness, which adopted the 43-cent cost and thus calculated a six-cent profit on the Happy Meal Toys sold in conjunction with the Happy Meal.  The Board credited MRM with the finding that the Happy Meal Toys had a cost to MRM of 43 cents.  See New Boston Garden Corp. v. Assessors of Boston, 383 Mass. 456, 470-471 (1981), quoting L. L. Jaffe, Judicial Control of Administrative Action 607-608 (1965) (“‘Evidence of a party having the burden of proof may not be disbelieved without an explicit and objectively adequate reason. . . .  If the proponent has presented the best available evidence, which is logically adequate, and is neither contradicted nor improbable, it must be credited     . . . .׳” ).  
Moreover, the Board ruled that, consistent with Letter Ruling 88-3 (“LR 88-3”), the fundamental issue was not the individual cost of the Happy Meal Toy, but instead whether the sale price of the entire Happy Meal package exceeded the cost of all of its individual components.  LR 88-3 addressed the application of the sales and use taxes to a sales promotion by which the taxpayer sold a stove plus a “Stove Owner’s Package” (“SOP”).  The taxpayer sold both items as a package, for the retail price of the stove plus an additional $1.  The ordinary retail price of the SOP sold separately was $120, and the taxpayer’s cost for the items included in the SOP was approximately $19.  The Commissioner nonetheless found that it would consider the SOP to be sold by the taxpayer, opining that “the sale of the stove and SOP is one transaction,” and that sales tax should be collected and remitted based on the actual consideration paid by the retail customers.  
In the instant appeal, it is undisputed that MRM sold the Happy Meal for a profit and that it charged and remitted a sales tax on the actual consideration paid by the customers for the Happy Meal.  The Board ruled that the transfer of the Happy Meal Toy in conjunction with the Happy Meal was one transaction upon which MRM undisputedly collected and remitted sales tax based on the actual consideration paid by its customers.  Accordingly, MRM made a sale of Happy Meal Toys and, therefore, did not owe a use tax on its purchases of the toys from its distributor.  
CONCLUSION

The Board ruled that MRM’s sale price of the Happy Meals sold during the periods at issue exceeded the cost of each of its component parts, including the Happy Meal Toys at issue in this appeal.  The Board also ruled that the Happy Meal Toys had intrinsic value to the purchaser and thus greatly enhanced the value of the Happy Meal.  Therefore, the Happy Meal Toys were not “give away” items.   The Board thus ruled that MRM met its burden of proving that it sold Happy Meal Toys in the course of its business of operating a McDonald’s franchise and, therefore, the Commissioner’s assessment of use taxes on MRM’s purchases of Happy Meal Toys from its distributor was invalid.  Accordingly, the Board issued a decision for MRM in this appeal.
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�  The Board found that the cost information from November of 1999 was sufficiently typical of all of the tax periods at issue.  Slight variances in cost, including the cost of the Happy Meal Toy, were noted in the cost reports for November of 1999 and December of 1997.  However, the variances amounted to fractions of a penny.  Because the profit realized on the Happy Meal was significant, the Board found the variances to be insignificant.


�  All cost figures in the following tables are in dollars.


�  This designation refers to the Happy Meal Toy.


� According to the Product Cost Report, the McNuggets were sold with a choice of one dipping sauce.  The condiment cost is thus an average of cost for the four dipping sauce choices listed above.


�  MRM introduced the Happy Meal Toys without their polybags.  However, during an independent investigation, the Commissioner discovered that the polybags containing the Teenie Beanie Babies were labeled “not for resale.”  Upon cross-examination, Mr. Linhardt admitted that all Happy Meal Toys were enclosed in polybags.  The Commissioner reasoned that if “not for resale” was an anomaly to Teenie Beanie Babies, then MRM would have introduced all of the polybags to prove that this language was unique to that particular promotion.  Since MRM did not introduce this evidence, the Commissioner drew the inference that all of the polybags were labeled “not for resale.” 


� “If a use tax is appropriate the taxpayers will, of course, be subject to greater tax liability since a sales tax would, according to the taxpayers' calculations, be imposed only on the ten or twenty-five cents paid as the fee required to play the game. In contrast, the use tax will be imposed on the actual cost or sales price of the articles as paid by the concession owner.”  Id.


�  The Commissioner’s counsel obliquely referenced the issue at the end of her cross-examination of Mr. Adams, who testified that he did not know whether the cost of the Happy Meal Toys included costs for packaging.  The attorney for MRM volunteered to recall Mr. Linhardt, who was knowledgeable of how McDonald’s accounted for themed packaging costs, but the Commissioner’s attorney declined:  “That’s okay.  I’m satisfied that [Mr. Adams] doesn’t know the answer.”  Transcript at   p. 253.
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