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This is an appeal under the formal procedure pursuant to G.L. c. 59, §§ 64 and 65, from the refusal of the appellee to abate taxes on certain real estate in the City of Chicopee assessed under G.L. c. 59, §38 for the fiscal year 2005.


Commissioner Gorton heard the appeal and was joined in the decision for the appellee by former Chairman Foley and Commissioners Scharaffa, Egan, and Rose.


These findings of fact and report are made pursuant to a request by the appellant under G.L. c. 58A, § 13 and 831 CMR 1.32.


Richard T. O’Connor, Esq., for the appellant.


Laura McCarthy, Assessor, for the appellee.

FINDINGS OF FACT AND REPORT


On July 1, 2004, appellant Holyoke Hospital, Inc. (“Hospital” or “appellant”) owned a two-acre parcel of real estate in the City of Chicopee situated at 260-262 New Ludlow Road. The site was improved with a medical office building, styled the “Chicopee Medical Center.” According to information supplied to the City of Chicopee, the Hospital leased two spaces in the Chicopee Medical Center to Western Massachusetts Physician Associates, Inc. (“Associates”), a group medical practice organized as a non-profit corporation under G.L. c. 180. The larger space leased to Associates, which is 4000 square feet, is used for “non-profit healthcare services,” and is situated at 262 New Ludlow Road. The smaller space, which is 857 square feet, is used for administrative purposes, and is situated at 260 New Ludlow Road.


For fiscal year 2005, the Board of Assessors of the City of Chicopee (“appellee”) valued the space leased to Associates at the Chicopee Medical Center at $812,400, and assessed a tax thereon at the rate of $32.49 per $1000. The tax assessment totaled $26,394.88. The taxes were timely paid.


On December 28, 2004, the appellant timely filed an application for abatement. The appellant asserted that “[t]he property is owned by a Massachusetts non-profit corporation, and is used solely for the provision of medical services by the owner or by its non-profit affiliate, Western Massachusetts Physician Associates. This property should be tax exempt.” The appellee denied abatement on January 18, 2005, and written notice was furnished to the appellant on January 21, 2005. The instant appeal followed with the filing of the Petition Under Formal Procedure on April 13, 2005. The foregoing facts establish the Appellate Tax Board (“Board”)’s jurisdiction over this appeal.


Appellant’s case at trial consisted of the (unreported) testimony of Dr. Phillip Eisengart, a Group Practice Administrator for the appellant. Offered into evidence were the Articles of Organization of Associates, and a determination letter from the Internal Revenue Service recognizing Associates’ status as a tax-exempt entity under IRC 501(c)(3). Laura McCarthy testified for the appellee.


The purposes of the corporation Associates, as set forth in the Articles, are as follows:

This Corporation is organized and shall be operated as a non-profit medical group practice exclusively for the benefit of Holyoke Hospital, Inc. (the “Hospital”) and MassWest Services, Inc. (“MassWEST”), and in furtherance thereof the Corporation shall:

A. treat Medicare and Medicaid patients and all other patients without regard for their ability to pay for such treatment; 

B. provide medical services to patients at the Hospital and in the Hospital’s service area and cooperate with the Hospital and MassWEST to meet the medical needs of patients located within the Hospital’s service area;

C. participate in the Hospital’s educational programs for its staff and the community served by the Hospital; and

D. otherwise carry out the Hospital’s and MassWEST’s charitable purposes.

Moreover, the Articles contained the following provision:

No part of the income, net profits or net earnings of the corporation shall inure to the benefit of, or be distributable to, its members, directors, officers, or other persons…; provided that the Corporation shall be authorized and empowered to pay reasonable compensation for services rendered to it and to make payments and distributions in furtherance of its corporate purposes.


Despite Associate’s express purpose of benefiting the Hospital and MassWEST Medical Services, Inc. and advancing the “charitable purposes” of these entities, appellant supplied no information at trial to substantiate these assertedly charitable activities. The incorporation by reference of the unexplained “charitable” purposes of other non-profit corporations in the Associates’ Articles of Organization left the Board with insufficient information to make findings about the ultimate purposes of Associates.


Testimony indicated that the space at Chicopee Medical Center leased to Associates was used in part by the medical group practice to provide medical laboratory services, including services to patients of the Hospital on referral by physicians at the Hospital. Associates generally charged a fee for its services. Scant information was given about the operations of Associates during the year at issue. Appellant did not identify its officers and directors, nor the physicians employed on its staff. No details about compensation of physicians in the practice group were provided. Nor was there appreciable evidence about the patients served by Associates. The appellant’s witness could not testify to the extent to which Associates provided services to Medicaid patients or patients without the ability to pay, in keeping with the purposes declared in the Articles. There was no evidentiary basis for a finding that Associates provided the benefits of promoting health to a large and indefinite class of the public.


Ms. McCarthy, testifying as an Assessor, said that the offices of Associates were not conveniently accessible to public transportation, limiting the number of patients able to utilize its services.  She also indicated that Associates conducted no outreach nor made any other efforts to apprise the community that it provided services without regard to ability to pay. In her observation, Associates operated on a fee-for-service basis as a group medical practice.


Based on the foregoing evidence, the Board was unable to draw inferences or reach the necessary conclusions to find that Associates was organized or operated for charitable purposes. While the Articles contain a provision prohibiting private inurement from the income of Associates, no information was supplied as to whether physicians providing services through Associates served on its board or otherwise exerted control over its finances during the year at issue. Appellant failed to prove that payment of salaries was not a device for distributing profits to insiders, or did not benefit primarily the physicians themselves. The Board further ruled that the 501(c)(3) determination letter from the Internal Revenue Service, without more, did not establish that Associates fits the criteria for exemption provided in G.L. c. 59, § 5, Third. There was no basis for any finding that Associates served a sufficiently large and indefinite class of beneficiaries to qualify it as a charitable organization. Adequate evidence supporting a decision that Associates qualified for a property tax exemption was altogether absent on the record before the Board.


Because appellant failed to carry its burden of proof to establish that it was entitled to an exemption under G.L. c. 59, § 5, Third, the Board decided the instant appeal in favor of the appellee.

OPINION


The sole question presented was whether Associates qualified for “exempt” status under G.L. c. 59, § 5, Third. All real property in the Commonwealth is subject to taxation “unless expressly exempt”. G.L. c.59, § 2. “Exemptions are to be strictly construed against the taxpayer.” Jewish Geriatric Services, Inc. v. Board of Assessors of Longmeadow, 61 Mass. App. Ct. 73, 77 (2004).


“To qualify for the exemption, taxpayer organizations bear the burden of establishing ‘clearly and unequivocally’ [citation omitted] that they are ‘literary, benevolent, charitable or scientific institution[s] or temperance societ[ies] incorporated in the Commonwealth.’” Id., quoting Western Mass. Lifecare Corp. v. Assessors of Springfield, 434 Mass. 96, 101 (2001). “‘ Exemption from taxation is a matter of special favor or grace. It will be recognized only where the property falls clearly and unmistakably within the express words of a legislative command.’” Mahony v. Board of Assessors of Watertown, 362 Mass. 206, 215 (1972) (citations omitted.) Accord Sturdy Memorial Foundation, Inc. v. Board of Assessors of North Attleborough, 47 Mass. App. Ct. 519, 523 (1999).

“The mere fact that the real estate in question is owned by the hospital which is a ‘charitable organization’ within the meaning of such words as used in G.L. c. 59, § 5, Third, does not exempt [the subject premises] from taxation. There must be more.” See Milton Hospital and Convalescent Home v. Board of Assessors of Milton, 360 Mass. 63, 67 (1971). Here the status relevant for exemption purposes is that of the entity occupying the subject premises, Associates. See Town of Milton v. Ladd, 348 Mass. 762, 765 (1965)(“[T]he statute focuses on the occupation and use rather than the record title as determinative of whether particular real estate should be exempt.”). Neither non-profit status nor federal recognition of exemption under the Internal Revenue Code suffices for proof of exempt status under G.L. c. 59, §5, Third. See Jewish Geriatric Services, 61 Mass. App. Ct. at 77. See also Kings Daughters and Sons Home v. Assessors of Wrentham, ATB Findings of Fact and Reports 2002-427, 453.


The organization proposed for exemption must demonstrate that in “‘actual operation it is a public charity.’” Western Massachusetts Lifecare, 434 Mass. at 102, quoting Jacob’s Pillow Dance Festival, Inc. v. Assessors of Becket, 320 Mass. 311, 313 (1946). A classic definition of charitable purposes sufficient for property tax exemption holds that: 

A charity, in the legal sense, … [is] a gift, to be applied consistently with existing laws, for the benefit of an indefinite number of persons, either by bringing their minds or hearts under the influence of education or religion, by relieving their bodies from disease, suffering, or constraint, by assisting them to establish themselves in life, or by erecting or maintaining public buildings or works or otherwise lessening the burdens of government.

Boston Chamber of Commerce v. Assessors of Boston, 315 Mass. 712, 716 (1944), quoting Jackson v. Phillips, 14 Allen 539, 556 (1867).
Criteria dispositive of exempt status include “whether the organization serves ‘a sufficiently large or indefinite class so that the community is benefited by its operations’ [cites omitted] and whether the purported charity lessens a burden that would otherwise be assumed by the government.” Jewish Geriatric Services, 61 Mass. App. Ct. at 78, quoting Western Massachusetts Lifecare, 434 Mass. at 105-06. On the other hand, the Supreme Judicial Court has held that “selection requirements, financial or otherwise, that limit the potential beneficiaries of a purported charity will defeat the claim for exemption.” Western Massachusetts Lifecare, 434 Mass. at 104.


“[T]he promotion of health whether through the provision of health care or through medical education and research, is today generally seen as a charitable purpose.” Harvard Community Health Plan, Inc. v. Board of Assessors of Cambridge, 384 Mass. 536, 543 (1981). However, the benefits of such efforts must be available to a large enough segment of the public. See generally Massachusetts Medical Society v. Assessors of Boston, 340 Mass. 327, 333 (1960). Moreover, benefit to the wider public must be the predominant, not an incidental, use of the property proposed for exemption. See Marshfield Rod & Gun Club, Inc. v. Board of Assessors of Marshfield, ATB Findings of Fact and Reports 1998-1130, 1137. Accord Cummington School of the Arts, Inc. v. Board of Assessors of Cummington, 373 Mass. 597, 602-603 (1977). Benefits from the promotion of health which are too confined in scope do not support a claim of exemption. Cf. Marshfield Rod & Gun Club, ATB Findings of Fact and Reports at 1136; Boston Chamber of Commerce, 315 Mass. at 718-19. See also Massachusetts Medical Society, 340 Mass. at 332 ([“I]f the dominant purpose of its work is to benefit … a limited class of persons it will not be … classed [as charitable,] even though the public will derive an incidental benefit from such work.”).


In Harvard Community Health Plan, 384 Mass. at 544, a claim of exemption was upheld on the strength of the showing that the taxpayer “provides substantial medical services, at a lower than average cost, to a large number of persons who are drawn from all walks of life in the greater Boston area.” In Massachusetts Medical Society, the Court denied exemption though the taxpayer arguably benefited the public and promoted health by “improving the knowledge and skills of the medical profession.” 340 Mass. at 333. The Court reasoned that while, “a more enlightened medical profession benefits the public … this indirect benefit is not sufficient to bring the society within the class traditionally recognized as charities.” Id. 


Furthermore, charitable exemption requires “an absolute prohibition against private inurement ‘where, for example, the physicians ‘employed’ by it serve on its board or otherwise exert control over its finances … [or] if the payment of salaries is a mere device for securing to the beneficial owners the profits which may accrue’.” Sturdy Memorial, 47 Mass. App. Ct. at 522 (citation omitted.) In the same case on remand, Sturdy Memorial Foundation, Inc. v. Board of Assessors of North Attleborough, ATB Findings of Fact and Report 2002-161, 171-72 (“Sturdy Memorial II”), the Board found that taxpayer ineligible for exemption because of the generosity of its compensation packages for physicians, and the limited class of patients it served. The Board ruled that “the need for appointments, the turning away of non-established patients, and the lack of free or reduced-cost care actually contradicted” the claim that 75% of its patients were “‘undifferentiated.’” Id. 


Against the background of this applicable law, appellant’s showing falls woefully short. The Board was supplied with no information as to the governance of Associates, its compensation to the physicians it employed, the patients it served, or the wider benefits of its allegedly charitable activities. Appellant’s presentation stands in sharp contrast to the detailed showings made by the taxpayers in Harvard Community Health Plan and Sturdy Memorial I and II. Whether, on a fuller development of the relevant facts, Associates is closer in actual operation to Harvard Community Health Plan and thus exempt, or more similar to Sturdy Memorial Foundation and not exempt, cannot be determined. 


“As has been held, ‘[b]urdens of proof are meaningful elements of legal analysis, and occasionally, where the evidentiary record is wanting, the burden of proof will determine the outcome of [an action.]’” Horvitz v. Commissioner of Revenue, ATB Findings of Fact and Reports 2002-252, 255 (citation omitted.) The absence of the evidence appellant needed to establish its right to an abatement on grounds of exemption determined of the outcome of this case. Because appellant failed to carry its burden of proof, the Board decided the case in favor of the appellee.
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