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This is an appeal filed under the formal procedure pursuant to G.L. c. 62C, § 39 from the refusal of the appellee to abate personal income taxes for the tax years beginning January 1, 1993 and ending December 31, 1997.


Chairman Hammond heard the appeal.  Commissioners Scharaffa, Rose, and Mulhern joined him in a decision for the appellee.


These findings of fact and report are made pursuant to a request by the appellant under G.L. c. 58A, § 13 and 831 CMR 1.32.


David M. Gomes, pro se, for the appellant.


Bensen V. Solivan, Esq., John J. Connors, Jr., Esq., and Mireille Eastman, Esq., for the appellee.

FINDINGS OF FACT AND REPORT

On the basis of an agreed statement of facts, testimony, and exhibits offered into evidence at the hearing of this appeal, the Appellate Tax Board (“Board”) made the following findings of fact.
On October 5, 2000, the Commissioner of Revenue (“Commissioner”) issued a Notice of Failure to File to David M. Gomes (“appellant”) notifying him of his failure to file personal income tax returns for the tax years beginning January 1, 1993 and ending December 31, 1997 (“years at issue”).
  The Commissioner issued to the appellant a Notice of Intent to Assess on June 30, 1999 for tax years 1994 and 1996, and on November 19, 2000 for tax years 1993, 1995, and 1997.  By Notice of Assessment dated August 17, 1999, the Commissioner assessed the appellant tax, penalties and interest in the amount of $19,159.84 for tax years 1994 and 1996.  By Notice of Assessment dated January 4, 2001, the Commissioner assessed additional tax, penalties and interest in the amount of $50,329.34 for tax years 1993, 1995 and 1997, for a total of $69,489.18 of tax, penalties and interest for all of the tax years at issue.
On December 11, 2002, the appellant filed tax returns for each of the tax years at issue, along with a Request for Amnesty.  The Request for Amnesty was denied by the Commissioner on July 29, 2004.  The Commissioner accepted the taxes as filed by the appellant, gave credit for the withholdings claimed, and sent Notices of Assessment dated September 14, 2004 and April 6, 2005, reflecting the taxes as self-assessed by the appellant as well as the applicable penalties and interest.  Consequently, the total tax liability for the tax years at issue, including interest and penalties, was reduced to $21,334.50.
The appellant filed an Application for Abatement with the Commissioner on or about July 27, 2005, for all of the tax years at issue.  On December 3, 2005, the Commissioner granted the appellant a partial abatement of $5,042.00 for tax years 1993, 1994 and 1995, which further reduced the tax liability to $16,292.50.
  On December 6, 2005, the appellant filed a Petition Under the Formal Procedure with the Board for the tax years at issue.
 On the basis of these facts, the Board found and ruled that it had jurisdiction to hear and decide this appeal.
  
The appellant’s primary argument was that the Commissioner improperly applied his withholdings by applying the credits effective in 2002, after receiving the appellant’s tax returns,
 rather than effective as of the year in which the wages were withheld.  The appellant presented no evidence to support this claim other than his own testimony that he did not understand how the Commissioner reached the tax amounts assessed and therefore he believed that the withholdings had been improperly applied.

Richard Gallagher, a Massachusetts Department of Revenue (“DOR”) employee, testified on behalf of the Commissioner, and the Board found his testimony credible.  He explained that the DOR’s computer system, Mass Tax, automatically posts the withholding credit as of the due date of the tax return.  After this credit is applied, the interest and penalties are calculated based on the amount of tax due.  The Mass Tax system is programmed to automatically apply the withholdings to the appropriate tax years.  Based on the testimony of Mr. Gallagher, and in the absence of evidence to the contrary, the Board found that the appellant’s withholdings were applied on the correct dates, rather than in 2002, as the appellant claimed.

On the basis of all of the evidence presented, the Board found that the appellant did not meet his burden of proving that the withholdings had been improperly applied.  The appellant offered no documents or other evidence that persuasively demonstrated that the withholdings were applied incorrectly.  Further, the Board found that Mr. Gallagher’s testimony regarding the application of the withholdings was credible.  Therefore the Board found and ruled that the appellant failed to meet his burden of proof and decided this appeal for the appellee.
OPINION

The burden of proof is upon the appellant to prove his right as a matter of law to abatement of the tax. M & T Charters, Inc. v. Commissioner of Revenue, 404 Mass. 137, 140 (1989); Stone v. State Tax Commission, 363 Mass. 64, 65-66 (1973); Staples v. Commissioner of Corps. and Taxation, 305 Mass. 20, 26 (1940).  “The venerable and ‘fundamental rule as to burden of proof is, that whenever the existence of any fact is necessary in order that a party may make out [its] case . . . the burden is on such party to show the existence of such fact.’"  Barrett v. Commissioner of Revenue, Mass. ATB Findings of Fact and Reports 1997-875, 880 (quoting Willet v. Rich, 142 Mass. 356, 357 (1886)).


In the instant appeal, the appellant claimed that he had a right to an abatement because his withholding credits had been applied incorrectly.  Under G.L. c. 62B, § 9, the withholding credit must be applied to the tax year during which wages were withheld.  “The amount deducted and withheld as tax under section two [of this chapter] during any calendar year . . . shall be allowed as a credit to the recipient of the income against the tax imposed thereon.”  Withholdings are typically stated on Form W-2 and submitted along with the tax return for each year.

The appellant filed all of his tax returns for the years at issue in 2002, well beyond the due date of April 15th of the year following each year at issue.  G.L. c. 62C, § 6. The appellant claimed that the withholding credits were applied in 2002 when he filed the returns, rather than retroactively applied as of the date the tax returns were due.  However, the Commissioner provided credible evidence showing that the Mass Tax system automatically applied withholdings claimed on late tax returns retroactively to the appropriate tax year.  The Commissioner’s witness explained in detail how the system worked to show that the appellant’s withholding credits were correctly applied for each tax year at issue.

Based on the evidence presented, the Board found and ruled that the withholdings had been applied to the correct tax years.  The appellant provided no evidence showing that the withholdings were applied incorrectly, while the Commissioner provided sufficient credible evidence showing that the withholdings claimed were correctly applied to the appropriate tax year.  Accordingly, the Board found and ruled that the appellant did not meet his burden of proving his right to an abatement of the tax, and therefore issued a decision for the appellee.
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� The notice also indicated a failure to file for tax year 1998, but that tax year was not at issue in this appeal.  


� As of the time of the hearing, the total remaining tax liability was $14,658.17.


� Although the appellant’s abatement application had not yet been denied, the premature filing of a Petition is not fatal to the Board’s jurisdiction. Becton, Dickinson & Co. v. State Tax Commission, 374 Mass. 230, 234 (1978).  


� On January 7, 2008, the appellant withdrew his consent for the Commissioner to act upon the abatement applications after six months from the date of filing for tax years 1996 and 1997, and therefore they were deemed denied.  


�  No Form W-2 or other documentation of the appellant’s withholdings was filed with the returns or offered into evidence in this appeal. The Commissioner, in her discretion, accepted the withholdings as reported on the appellant’s tax returns.  
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