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This is an appeal filed under the formal procedure pursuant to G.L. c. 58A, § 7 and G.L. c. 59, §§ 64 and 65 from the refusal of appellee to abate a tax on real estate in the Town of Monson, owned by and assessed to the appellant under G.L. c. 59, §§ 11 and 38, for fiscal year 2008.  


Commissioner Egan (“Presiding Commissioner”) heard the appeal and issued a single-member decision for the appellee in accordance with G.L. c. 58A, § 1A and 831 CMR 1.20.

These findings of fact and report are made pursuant to requests by the appellant and the appellee under G.L. c. 58A, § 13 and 831 CMR 1.32.

Thomas Abdow, Esq., for the appellant.

Diana Hildreth, assessor, for the appellee.

FINDING OF FACT AND REPORT
On the basis of testimony and exhibits offered at the hearing of this appeal, the Presiding Commissioner made the following findings of fact.

On January 1, 2007, Anne B. Sroka, formerly known as Anne B. Garber (“appellant”), was the assessed owner of the property located at 26 Park Road in Monson, Massachusetts (“subject property”).  The Board of Assessors of the Town of Monson (“appellee”) valued the subject property for fiscal year 2008 at $301,900 and assessed a tax thereon, at the rate of $11.92 per $1,000, in the total amount of $3,670.85.  The appellant timely paid the tax in full without incurring interest.  
The appellant applied for an abatement on February 1, 2008, claiming that the subject property should have been valued at $271,800.  The appellee denied the appellant’s abatement application on March 12, 2008.  The appellant seasonably filed her petition with the Appellate Tax Board (“Board”) on June 11, 2008.  On the basis of these facts, the Presiding Commissioner found and ruled that the Board had jurisdiction to hear this appeal.
The subject property is located in a neighborhood just west of the town’s center with easy access to major Routes 32 and 20.  The subject property is at the end of Park Road, a private road with three residential lots.  The subject property is the only developed residential lot on Park Road.  The subject property is set atop a fairly steep hill which, coupled with the undeveloped abutting lots, provides for a panoramic view.  

The appellant and her then-husband purchased the subject property on April 11, 2006, less than nine months before the relevant assessment date, for $320,000.
 The subject property had been listed at $339,900 and was on the market for 108 days prior to the appellant’s purchase.  The appellant did not contend that this sale was not at arm’s length, nor did she submit any evidence in an attempt to prove that the sale was not at arm’s length.  The Presiding Commissioner found that the sale of the subject property was at arm’s length. 
The subject property consists of a 1.08-acre parcel of land improved with a ranch-style home, built in 1951.  The exterior is wood shingles with a gable, hip-style roof.  The dwelling is equipped with hot water baseboard heating fueled by oil and is powered by 100-amp electrical service.  The subject property receives public water but has a private septic system.  
The dwelling has a gross living area of 1,490 square feet.  The first floor has hardwood flooring and the living area of the basement is carpeted.  There are a total of 6 rooms, including three bedrooms, as well as two full bathrooms and one half bathroom.  The dwelling also includes a full basement, 75 percent of which is finished.  The finished portion of the basement contains one of the full bathrooms and an additional kitchen.  The living room on the first floor features a cathedral ceiling.  Additional amenities include insulated windows and two fireplaces.  The property record card for the subject property lists the dwelling as being in average condition.  
The subject property also includes an enclosed porch, a patio, an in-ground concrete pool along with a small shed for the pump system, a woodstove, a driveway that can accommodate four cars, and an attached two-car garage.  
The appellant hired a licensed appraiser, Christopher P. Swift, who performed a comparable-sales analysis using three purportedly comparable ranch-style properties.  The appellant entered Mr. Swift’s appraisal report into evidence, and Mr. Swift also testified before the Board in defense of his appraisal.  Mr. Swift cited three comparable properties, two of them located about two miles away from the subject and the other located about a mile from the subject.  None of the purportedly comparable properties was located in the same neighborhood as the subject property.  After adjustments for various factors,
 the adjusted sales prices of Mr. Swift’s comparable properties ranged from $253,200 to $267,700.  Based on his analysis, Mr. Swift valued the subject property at $263,000.  
Mr. Swift’s appraisal characterized one of the comparable properties, 20 Blanchard Road, as having a panoramic view, like the subject.  However, on cross-examination, Mr. Swift admitted that he had never actually visited that property and thus could not speak to its view.  The appellant also admitted that 20 Blanchard Road does not feature a panoramic view like that of the subject property.   

Mr. Swift’s appraisal report acknowledged that the subject property sold for $320,000 on April 11, 2006, less than one year before the relative assessment date.  Mr. Swift did not attribute the supposed discrepancy in the subject property’s sale price with his estimate of value to any significant changes in the real estate market; the comparable properties cited by Mr. Swift were also sold in 2006, and Mr. Swift adjusted his comparable properties’ sale prices downward by a range of only 1 to 2 percent to account for the difference between the comparable properties’ sales dates and the assessment date.  Mr. Swift merely opined that “[b]ased on the final estimate of value, prior sale of the subject appears to be very high.”  

The appellant advanced her own comparable-assessment analysis.  The appellant’s analysis focused on the land valuations of the subject property and the comparable properties; the appellant did not compare the improvements, if any, of her comparable-assessment properties and the subject home.  The appellant first cited properties on Park Road, one owned by the First Church of Monson and the other, Flynt Park, owned by the Town of Monson’s Parks and Recreation Department.  The appellant’s analysis compared those properties’ land valuations with that of the subject.  The appellant also submitted an analysis that compared just the land valuations of the Park Road residential properties, which are undeveloped, to the land valuation of the subject property.  The appellant also submitted property record cards for her comparable-assessment properties on Park Road and those for other residential properties on High Street and Ely Road.  The property record cards indicated that the purportedly comparable properties on High Street and Ely Road are not located in the same neighborhood, and they do not hold the same neighborhood influence designation as the subject property.
Diana Hildreth, the Principal Assessor for Monson, testified in support of the subject assessment.  She visited the subject property after the appellant submitted her abatement application.  The assessors amended the property record card after Ms. Hildreth’s visit, decreasing the subject property’s land valuation by $20,000 to account for the steep grade of the parcel but increasing the subject property’s building valuation by $20,000 to account for the presence of a second kitchen and extra fireplace in the basement, which had previously been undetected by the assessors.  The overall assessment, therefore, remained at $301,900.

Ms. Hildreth testified that the comparable-sale properties cited by Mr. Swift were located in different neighborhoods from that of the subject and, therefore, had different neighborhood influences, including privacy and views, which rendered them not sufficiently comparable to the subject property.  She also explained that the appellant’s comparable-assessment properties on High Street and Ely Road were in different neighborhoods and thus also had different neighborhood influences, while the other properties on Park Road were either not residential or not developed and, therefore, not comparable to the subject property. 
On the basis of the evidence, the Presiding Commissioner found that the subject property’s arm’s-length sale for $320,000 on April 11, 2006, less than nine months before the relevant assessment date, supported its assessed value of $301,900.  The Presiding Commissioner found that the $18,000 difference between the April 11, 2006 sale price and the assessed value more than compensated for any decrease in the market over the course of the eight months between the sale date and the assessment date.  The Presiding Commissioner further found that Mr. Swift’s purportedly comparable properties and the appellant’s purportedly comparable properties on High Street and Ely Road did not share the same neighborhood influences or the same panoramic views as the subject property.  The subject property also benefitted from a favorable location at the end of a private road with only three residential lots, the other two of which were undeveloped, thereby affording the subject property a desirable level of privacy.  Mr. Swift’s comparable-sale properties and the appellant’s comparable-assessment properties on High Street and Ely Road lacked this desirable feature and thus were not persuasive indicators of the subject’s fair market value.  Furthermore, the appellant’s comparable properties on Park Road were either not residential property or were undeveloped, and therefore were also not persuasive indicators of the fair market value of the subject property, a developed residential property.  Finally, the appellant’s focus on the land values of her comparable properties failed to address whether the overall assessment of the subject property was excessive.  
On the basis of the evidence presented, the Presiding Commissioner found that the appellant failed to meet her burden of proving that the overall assessment of the subject property was excessive.  Accordingly, and for the reasons stated more fully in the Opinion, the Presiding Commissioner issued a decision for the appellee in this appeal.
OPINION

Assessors are required to assess real estate at its fair cash value as of the first day of January preceding the fiscal year at issue.  G.L. c. 59, §§ 11 and 38.  The fair cash value of property is defined as the price upon which a willing buyer and a willing seller would agree if both are fully informed and under no compulsion. Boston Gas. Co. v. Assessors of Boston, 334 Mass. 549, 566 (1956).
 

The burden of proof is upon the taxpayer to make out a right to an abatement.  Schlaiker v. Assessors of Great Barrington, 365 Mass. 243, 245 (1974).  The assessment is presumed to be valid unless the taxpayer meets its burden of proving otherwise.  Id.  A right to an abatement can be proven by either introducing evidence of fair cash value, or by proving that the assessors erred in their method of valuation.  General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 600 (1984).
Actual sales of the subject “are very strong evidence of fair market value, for they represent what a buyer has been willing to pay to a seller for [the] particular property [under appeal].”  New Boston Garden Corp. v. Board of Assessors of Boston, 383 Mass. 456, 469 (1981) (quoting First Nat’l Stores, Inc. v. Assessors of Somerville, 358 Mass. 554, 560 (1971)).  The appellant purchased the subject property in an arm’s-length sale on April 11, 2006, less than one year before the relevant assessment date, for $320,000.  The purportedly comparable properties cited by Mr. Swift also sold in 2006, and Mr. Swift adjusted his chosen properties’ sale prices downward by a range of only 1 to 2 percent to account for the difference between his chosen properties’ sales dates and the assessment date.  Mr. Swift submitted no further credible evidence of a substantial decrease in property values in the relative market for the relevant assessment period.  Therefore, the Presiding Commissioner found and ruled that, without evidence of a sharp decline in real estate values in the subject property’s neighborhood, the subject property’s sale price, within nine months of the subject assessment date, strongly supported its assessed value of $301,900.
The appellant’s expert advanced a comparable-sales analysis in an attempt to prove that the subject property had a lower value than that assessed.  “[S]ales of property usually furnish strong evidence of market value, provided they are arm’s-length transactions and thus fairly represent what a buyer has been willing to pay for the property to a willing seller.”  Foxboro Associates v. Board of Assessors of Foxborough, 385 Mass. 679, 682 (1982).  Sales of comparable realty in the same geographic area and within a reasonable time of the assessment date generally contain probative evidence for determining the value of the property at issue.  Graham v. Assessors of West Tisbury, Mass. ATB Findings of Fact and Reports 2008-321, 400 (citing McCabe v. Chelsea, 265 Mass. 494, 496 (1929)), aff’d, Graham v. Assessors of West Tisbury, 73 Mass. App. Ct. 1107 (2008).  
“Evidence of the sale prices of ‘reasonably comparable property’ is the next best evidence to the sale of the property in question.”  Lattuca v. Robsham, 442 Mass. 205, 216 (2004). Required are “fundamental similarities” between the subject property and the comparison properties.  Id. at 216.  The appellant bears the burden of “establishing the comparability of . . . properties [used for comparison] to the subject propert[ies].”  Fleet Bank of Mass. v. Assessors of Manchester, Mass. ATB Findings of Fact and Reports 1998-546, 1998-554.  Accord New Boston Garden Corp. v. Assessors of Boston, 383 Mass. 456, 470 (1981). “Once basic comparability is established, it is then necessary to make adjustments for the differences, looking primarily to the relative quality of the properties, to develop a market indicator of value.”  New Boston Garden Corp., 383 Mass. at 470.

In the instant appeal, the Presiding Commissioner found that the subject property was in a favorable location, at the end of a private road with only two other undeveloped lots.  She found that this location afforded the subject property a desirable level of privacy.  The appellant’s expert, Mr. Swift, cited three purportedly comparable properties, yet none of them is in the same neighborhood as the subject.  They thus have different neighborhood influences, which render them not sufficiently comparable to the subject property for a meaningful comparable-sales analysis.  Mr. Swift’s comparable properties also do not enjoy the subject property’s favorable panoramic view.  The Presiding Commissioner thus found and ruled that Mr. Swift’s comparable properties were not sufficiently comparable to the subject property and were therefore not persuasive indicators of the subject property’s value.
The Presiding Commissioner also was not persuaded by the appellant’s own comparable-assessment analyses.  The Presiding Commissioner found and ruled that the properties located on Park Street were not sufficiently comparable to the subject property.  First, the nonprofit properties, the Church of Monson property and the Town of Monson Recreation Department property, unlike the subject property, were not residential properties.  Second, the other residential properties on Park Road, unlike the subject property, were undeveloped.  The Presiding Commissioner found and ruled that these properties were too different from the subject property to provide any meaningful comparison.  The appellant also relied on properties on High Street and Ely Road.  However, these properties were located in neighborhoods different from the subject property’s neighborhood, on public ways and without the subject property’s desirable privacy.  The Presiding Commissioner thus found persuasive Ms. Hildreth’s explanation that these properties have different neighborhood influences from that of the subject property, rendering them of little significance in valuing the subject property.  
Moreover, Park Road, particularly the parcel on which the subject property is located, is afforded a superior view by virtue of the steep hill which drops away from the subject property.  The Presiding Commissioner found and ruled that the subject property’s desirable panoramic view impacted its fair market value and, therefore, was properly considered by the assessors in making the subject assessment.
Finally, in focusing on the land component of her purportedly comparable properties’ assessments, the appellant failed to compare the overall assessments of her chosen properties with the overall assessment of the subject property.  A taxpayer does not establish the right to an abatement merely by showing that either the land or a building is overvalued.  “The tax on a parcel of land and the building thereon is one tax . . . although for statistical purposes they may be valued separately.”  Assessors of Brookline v. Prudential Insurance Co., 310 Mass. 300, 317 (1941).  In abatement proceedings, “the question is whether the assessment for the parcel of real estate, including both the land and the structures thereon, is excessive.  The component parts, on which that single assessment is laid, are each open to inquiry and revision by the appellate tribunal in reaching the conclusion whether that single assessment is excessive.”  Massachusetts General Hospital v. Belmont, 238 Mass. 396, 403 (1921); see also Buckley v. Assessors of Duxbury, Mass. ATB Findings of Fact and Reports 1990-110, 119; Jernegan v. Assessors of Duxbury, Mass. ATB Findings of Fact and Reports 1990-39, 49.  By focusing solely on the land value components of her comparable properties, the appellant did not address whether the single assessment of the subject property was excessive.  The Presiding Commissioner thus found and ruled that the appellant failed to meet her burden of proving that the overall assessment of the subject property was excessive as of the relevant assessment date.
The Presiding Commissioner found and ruled that the best evidence of value in this appeal is the sale of the subject for $320,000 on April 11, 2006, less than nine months before the relevant assessment date.  Based on the evidence presented, the Presiding Commissioner found and ruled that the appellant did not meet her burden of proving that the subject property’s overall assessment of $301,900 was excessive.  Accordingly, the Presiding Commissioner issued a decision for the appellee in this appeal.  
        THE APPELLATE TAX BOARD
   By: _______________________________

      Nancy T. Egan, Commissioner
A true copy:

Attest: _______________________________

              Clerk of the Board
�   On January 29, 2007, the appellant purchased her ex-husband’s interest in the property for a nominal price of $1.


�  Mr. Swift did not adjust his chosen comparables’ sale prices for location.
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