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These are appeals filed under the formal procedure pursuant to G.L. c. 58A, § 7 and G.L. c. 59, §§ 64 and 65 from the refusal of the Board of Assessors of the Town of Mattapoisett (“assessors” or “appellee”) to abate taxes on certain real estate owned by and assessed to Stephen L. & Mary E. Kelleher (“appellants”) under G.L. c. 59, §§ 11 and 38, for fiscal years 2008 and 2009 (“fiscal years at issue”).  

Commissioner Rose (“Presiding Commissioner”) heard these appeals under G.L. c. 58A, § 1A and 831 CMR 1.20, and issued a single-member decision for the appellee in docket number F295170 as well as single-member decisions for the appellants in docket numbers F303851, F295239 and F303850.


These findings of fact and report are made pursuant to requests by the appellants and the appellee under G.L. c. 58A, § 13 and 831 CMR 1.32.


Mary E. Kelleher, pro se, for the appellants.


Robert Cole, assessor, for the appellee.

FINDINGS OF FACT AND REPORT
On the basis of the testimony and exhibits offered into evidence at the hearing of these appeals, the Presiding Commissioner made the following findings of fact.

On January 1, 2007, and January 1, 2008, the relevant assessment dates for the fiscal years at issue, the appellants were the assessed owners of two contiguous parcels of real estate located at 2 Reservation Road and 4 Reservation Road in Mattapoisett (together, “subject properties”). The relevant assessment information for the subject properties is reflected in the following table.
	Docket 

Number


	Fiscal Year
	 Address
	Assessment
	Tax Rate /$1,000
	Tax Assessed


	F295170
	2008
	2 Reservation Rd.
	$244,500
	$9.80
	$2,410.26

	F295239
	2008
	4 Reservation Rd.
	$372,400
	$9.80
	$3,676.22

	F303851
	2009
	2 Reservation Rd.
	$282,000
	$9.48
	$2,690.61

	F303850
	2009
	4 Reservation Rd.
	$502,900
	$9.48
	$4,805.68



The pertinent jurisdictional information is reflected in the following table.
	Docket Number
	Fiscal Year
	Address
	Abatement Application

Filed
	Date of Denial
	Petition to Board

	F295170
	 2008
	2 Reservation Rd.
	1/22/2008
	3/3/2008
	5/22/2008

	F295239
	 2008
	4 Reservation Rd.
	1/25/2008
	4/25/2008
	5/23/2008

	F303851
	 2009
	2 Reservation Rd.
	1/26/2009
	 4/26/2009

	7/17/2009

	F303850
	 2009
	4 Reservation Rd.
	1/26/2009
	4/26/2009
	7/17/2009


On the basis of these facts, the Presiding Commissioner found that the Board had jurisdiction to hear and decide these appeals.


The property at 2 Reservation Road consists of a 6,487-square-foot parcel of real estate improved with a single-family, ranch-style dwelling with a finished living area of 796 square feet.  The subject dwelling was built in 1935 and has a total of four rooms, including two bedrooms as well as one full bathroom.  The dwelling has a new roof and windows, and the interior is in average condition.  There is off-street parking for one car.    
The property at 4 Reservation Road consists of a 14,129-square-foot parcel improved with a two-story, conventional-style dwelling.  The dwelling has a total of seven rooms, including three bedrooms and also one full bathroom and one half bathroom, with a finished living area of 1,663 square feet.    
For fiscal year 2008, the assessors placed the subject properties in “neighborhood 6,” and for fiscal year 2009 the subject properties were reclassified as “neighborhood 9,” which carried a higher neighborhood adjustment factor. 

The appellants presented their case primarily through the testimony of Mary E. Kelleher and the introduction of several exhibits including maps of Mattapoisett, photographs, a listing of the Mattapoisett neighborhood codes, copies of correspondence between the appellants and the assessors, and property record cards.
Ms. Kelleher testified that 2 Reservation Road abuts a small vacant lot, which is sited on the corner of Reservation Road and State Route 6.  According to Ms. Kelleher, this direct exposure to State Route 6, a main thoroughfare characterized by high levels of traffic, diminished the value of 2 Reservation Road. Ms. Kelleher further testified that both 2 and 4 Reservation Road were negatively impacted by a golf course maintenance area located to the rear of the subject properties, which is used to store sand, dirt and commercial equipment. Ms. Kelleher asserted that these conditions precluded placement of the subject properties in neighborhood 9 for fiscal year 2009 and supported the conclusion that the properties’ assessed values were excessive.     
Finally, Ms. Kelleher testified that the dwelling at 4 Reservation Road had been mischaracterized by the assessors, and that mistakes were evident on the property’s property record cards. The errors included overstatement of the dwelling’s total finished living area and inclusion of an unfinished garage addition in the property’s assessed value.  
The assessors presented their case-in-chief through the testimony of assessor Robert Cole and Donald Fleming, Chairman of the assessors, as well as the introduction of several exhibits including jurisdictional documentation and property record cards. At the hearing of these appeals, the assessors conceded that there had been mistakes relating to the dwelling at 4 Reservation Road which resulted in overvaluation of the property.  


After considering all of the evidence, the Presiding Commissioner found that the appellants failed to meet their burden of proving that 2 Reservation Road was overvalued for fiscal year 2008. While proximity to a heavily travelled road may affect a property’s value, the appellants did not demonstrate how such proximity supported their argument that the assessed value of 2 Reservation Road was excessive. Similarly, the appellants did not establish to what degree, if any, the maintenance area bordering the property diminished the value of 2 Reservation Road and justified a reduction in the property’s assessed value. 

The Presiding Commissioner also found, however, that the increase in the property’s assessed value from fiscal year 2008 to fiscal year 2009 was not warranted. In particular, the Presiding Commissioner found credible the appellants’ argument that based on the location of 2 Reservation Road, the reclassification of the property’s neighborhood and the substantial increase in its assessed value for fiscal year 2009 were not justified. In reaching this conclusion, the Presiding Commissioner considered the assessors’ failure to rebut the appellants’ arguments. For these reasons, and having taken into account the totality of the evidence, the Presiding Commissioner found that the fair cash value of 2 Reservation Road for fiscal year 2009 was $244,500.  

With regard to 4 Reservation Road, the Presiding Commissioner did not afford the same weight to the appellants’ argument that the property’s neighborhood reclassification was not justified. The Presiding Commissioner noted that 4 Reservation Road is more removed from Route 6 than 2 Reservation Road and is shielded by trees and other vegetation as well as neighboring dwellings. Further, as with 2 Reservation Road, the Presiding Commissioner found that the appellants did not establish to what degree, if any, the maintenance area bordering 4 Reservation Road diminished the value of the property. The Presiding Commissioner, however, agreed with the appellants and the assessors and found that mistakes had been made in arriving at the property’s assessed value for each of the fiscal years at issue. Relying in large measure on the parties’ similar conclusions relating to the value of the subject dwelling, the Presiding Commissioner found that the property’s fair cash value for fiscal years 2008 and 2009 was $324,700 and $417,300, respectively.  


Accordingly, the Presiding Commissioner issued a single-member decision for the appellee in docket number F295170 and single-member decisions for the appellants in docket numbers F303851, F295239 and F303850, granting abatements of $359.06, $472.14 and $819.60, respectively.
 
OPINION
The assessors are required to assess real estate at its fair cash value.  G.L. c. 59, § 38.  Fair cash value is defined as the price on which a willing seller and a willing buyer will agree if both of them are fully informed and under no compulsion.  Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 566 (1956).  
The appellants have the burden of proving that the property has a lower value than that assessed. “‛The burden of proof is upon the petitioner to make out its right as [a] matter of law to [an] abatement of the tax.’” Schlaiker v. Assessors of Great Barrington, 365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. Commonwealth, 242 Mass. 47, 55 (1922)).  “[T]he board is entitled to ‛presume that the valuation made by the assessors [is] valid unless the taxpayers . . . prov[e] the contrary.’”  General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 598 (1984) (quoting Schlaiker, 365 Mass. at 245).  
In appeals before the Board, taxpayers “‛may present persuasive evidence of overvaluation either by exposing flaws or errors in the assessors’ method of valuation, or by introducing affirmative evidence of value which undermines the assessors’ valuation.’” General Electric Co., 393 Mass. at 600 (quoting Donlon v. Assessors of Holliston, 389 Mass. 848, 855 (1983)).
“In reaching [his] opinion of fair cash value in these appeals, the [Presiding Commissioner] was not required to believe the testimony of any particular witness or to adopt any particular method of valuation . . .  .  Rather, the [Presiding Commissioner] could accept those portions of the evidence that the [he] determined had more convincing weight.”  Foxboro Associates v. Board of Assessors of Foxborough, 385 Mass. 679, 683 (1982); New Boston Garden Corp., 383 Mass. 456, 473 (1981); Assessors of Lynnfield v. New England Oyster House, Inc., 362 Mass. 696, 701-02 (1972).  The Presiding Commissioner need not specify the exact manner in which he arrived at his valuation.  Jordan Marsh v. Assessors of Malden, 359 Mass. 196, 110 (1971).  The fair cash value of property cannot be proven with “mathematical certainty and must ultimately rest in the realm of opinion, estimate and judgment.”  Assessors of Quincy v. Boston Consol. Gas Co., 309 Mass. 60, 72 (1941).  “The credibility of witnesses, the weight of evidence, the inferences to be drawn from the evidence are matters for the [Presiding Commissioner].”  Cummington School of the Arts, Inc. v. Assessors of Cummington, 373 Mass. 597, 605 (1977).

On the basis of all the evidence, the Presiding Commissioner found and ruled that the appellants failed to sustain their burden of proving that 2 Reservation Road was overvalued for fiscal year 2008. While 2 Reservation Road was in close proximity to Route 6, a heavily travelled road, the appellants failed to demonstrate how such proximity supported their argument of overvaluation. Similarly, the appellants did not establish how the maintenance area bordering the property justified a reduction in the property’s assessed value.  Regarding fiscal year 2009, however, the Presiding Commissioner found credible the appellants’ unrebutted argument that the reclassification of the property’s neighborhood and the substantial increase in its assessed value were not justified. 
The Presiding Commissioner also found that the appellants had exposed errors in the assessors’ valuation method as it related to 4 Reservation Road. Although he afforded minimal weight to the appellants’ arguments concerning neighborhood reclassification and the effect of the neighboring maintenance property, the Presiding Commissioner found that the assessors had made mistakes in arriving at the property’s assessed value for each of the fiscal years at issue. Relying in large measure on the parties’ similar conclusions relating to the corrected value of the property’s dwelling, the Presiding Commissioner found that 4 Reservation Road had been overvalued for both fiscal years 2008 and 2009.
Accordingly, the Presiding Commissioner issued a single-member decision for the appellee in docket number F295170, and single-member decisions for the appellants in docket numbers F303851, F295239 and F303850, granting abatements of $359.06, $472.14 and $819.60, respectively. 
     APPELLATE TAX BOARD

By: 



______
​​__




    

    James D. Rose, Commissioner

A true copy,

Attest:
__________

_____

       Clerk of the Board
� The tax assessed includes a Community Preservation Act (“CPA”) surcharge.


� Without prior action, the assessors issued two notices dated April 27, 2009, indicating that the appellants’ abatement applications were deemed denied that same date. However, pursuant to G.L. c. 58A, § 6 and G.L. c. 59, § 64, absent action by assessors, an abatement application is deemed denied three months from its filing date. Given that the appellants’ fiscal year 2009 abatement applications were filed on January 26, 2009, the applications were deemed denied on April 26, 2009.


� The abatement amounts include the CPA surcharge.
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