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This is an appeal under the formal procedure, pursuant to G.L. c. 58A, § 7 and G.L. c. 59, §§ 64 and 65, from the refusal of the Board of Assessors of the Town of Swansea (“assessors” or “appellee”) to abate taxes on certain real estate in the Town of Swansea owned by and assessed to the appellant, Kenneth F. Belanger, Russell Belanger, Trustee, (“appellant”) under G.L. c. 59, §§ 11 and 38, for fiscal year 2012 (“fiscal year at issue”).  


Former Commissioner Mulhern (“Presiding Commissioner”) heard this appeal and issued a single-member decision for the appellant in accordance with G.L. c. 58A, § 1, and 831 C.M.R. 1.20.


These findings of fact and report are made pursuant to a request by the appellant under G.L. c. 58A, § 13, and 831 C.M.R. 1.32.


Kenneth F. Belanger, pro se, for the appellant.

Stanley Nacewicz, assessor, for the appellee.
   FINDINGS OF FACT AND REPORT

On January 1, 2011, the Belanger Irrevocable Trust, of which Russell Belanger was the trustee and Kenneth F. Belanger was the beneficiary, was the assessed owner of a 0.68-acre parcel of land improved with a 1.75-story, single-family dwelling located at 15 Bayside Avenue in Swansea (“subject property”).
   The dwelling has a concrete foundation, a wood-shingled exterior, and a gabled, asphalt-covered roof.  It was built circa 1920, and has two bedrooms and one full bathroom, with a total finished living area of 1,380 square feet.  In addition, the dwelling features a 140-square-foot open “farmer’s” porch.  The dwelling was listed as being in average condition by the assessors.  

The subject property has frontage on the Lee River, and thus it has water views.  It is situated in a neighborhood with a mix of similar residential properties.  
For the fiscal year at issue, the assessors valued the subject property at $335,900 and assessed a tax thereon, at the rate of $11.27 per thousand, in the total amount of $4,256.15.
  On December 30, 2011, the Collector of Taxes for Swansea mailed the actual real estate tax bills for fiscal year 2012.  The appellant timely paid the tax due without incurring interest, and timely filed his Application for Abatement with the assessors on January 27, 2012, which was denied by vote of the assessors on April 11, 2012.  The appellant timely filed his petition with the Appellate Tax Board (“Board”) on July 9, 2012.  Based on the foregoing facts, the Presiding Commissioner found and ruled that the Board had jurisdiction to hear and decide this appeal. 
The appellant’s primary contention was that the assessed value of the subject property exceeded its fair cash value, and in support of his argument, he presented a limited-use, restricted appraisal report (“appraisal report”) prepared by George A. Collias.  Mr. Collias is a licensed auctioneer, though not a licensed appraiser, and he did not testify at the hearing of this appeal.

According to Mr. Collias’ appraisal report, he inspected the subject property as part of his appraisal.  He concluded that its highest and best use was its continued use as a single-family residence.  To value the subject property, Mr. Collias used both a sales-comparison approach and a cost approach.  He did not use an income approach because the subject property was not an income-producing property.  
For his sales-comparison analysis, Mr. Collias selected four properties in Swansea that sold between May of 2009 and October of 2010.  Additional information about those four properties is contained in the following table:
	      Address
	  Sale 

  Date
	Living

Area (sf)
	Lot Size (ac)
	 Beds/

 Baths
	Sale

Price ($)

	10 Bayside Ave.
	 5/29/10
	1,232
	0.35
	2/1
	110,000

	293 Seaview Ave.
	 5/20/10
	2,516
	0.25
	7/3
	275,000

	76 Front St.
	 0/29/10
	1,080
	0.18
	4/1
	218,000

	38 Ocean View Ave.
	 4/02/10
	840
	0.29
	1/1
	130,000


Without making adjustments to account for differences between the subject property and his selected comparable properties, and without further explanation, Mr. Collias concluded that his comparable-sales analysis indicated a fair cash value for the subject property of $235,000.  
Mr. Collias additionally performed a cost analysis which is reproduced below: 




Mr. Collias’ Cost Approach 

Opinion of Site Value


$130,000.00
Dwelling 
1,380@$100/sf

$138,000.00
Site Improvements



  $2,600.00
Total estimate of cost- New

$140,600.00


Less Depreciation (physical 25%)
 (35,150.00)


Depreciated Cost of Improvements
 $105,450.00


Add Site Value


       $130,000.00
      
Indicated Value by Cost Approach
 $235,450.00
Mr. Collias provided no explanation in his appraisal report as to how he arrived at the estimates that he used in his cost approach.  

After considering both his cost and sales-comparison approaches, Mr. Collias concluded that the sales-comparison approach provided the best indication of the subject property’s fair cash value, and therefore his final opinion of its fair cash value as of January 1, 2011 was $235,000.  

In addition to Mr. Collias’ appraisal report, the appellant also entered into the record several photographs of the subject property and the views therefrom.  In those photographs, two massive cooling towers associated with a local power plant figure prominently in the views from the subject property to one side; to the other side, a factory and its smokestacks are similarly visible.  It was the appellant’s contention that the unsightly cooling towers detracted from the subject property’s water views and therefore negatively impacted its fair market value.  The appellant contended that the assessors failed to take into consideration the negative impact on value created by the presence of the cooling towers when valuing the subject property.

The assessors presented their case through the testimony of assessor Stanley Nacewicz and the submission of documentary evidence, including the relevant jurisdictional documents, various maps of Swansea, and property record cards for three properties in Swansea selected by the assessors as comparable sales.  The following chart contains relevant information regarding those three properties:



Assessors’ Comparable-Sales Properties

	    Address
	   Sale
   Date
	Lot
Size (ac)
	Living Area (sf)
	Beds/            Baths
	Sale 
Price ($)

	 70 Bayside Ave.
	08/31/2010
	   0.28 
	871
	 2/1
	195,000

	 79 Bayside Ave.
	04/21/2011
	   0.19 
	1,075
	 3/1
	185,000

	 58 Lawrence St.
	01/29/2010
	   0.18 
	1,058
	 2/1
	220,000



The assessors did not make adjustments to the sale prices of their purportedly comparable-sales properties to account for differences between them and the subject property.  Mr. Nacewicz testified that 58 Lawrence Street was in an inferior location relative to the subject property, but he did not suggest to what degree or otherwise elaborate.  Although the subject property was assessed for $115,900 more than the highest sale price offered, the assessors contended that their three comparable sales provided support for the subject assessment.  

On the basis of all of the evidence, the Presiding Commissioner found and ruled that the appellant met his burden of proving that the subject property’s assessed value exceeded its fair cash value for the fiscal year at issue.  In reaching  this conclusion, the Presiding Commissioner gave no weight to Mr. Collias’ appraisal report. As an initial matter, Mr. Collias was not present to testify about or be cross-examined regarding his appraisal report, and it was therefore hearsay.  Further, Mr. Collias provided no explanation for his conclusions, nor did he make any adjustments to account for differences between the subject property and his selected comparable properties.  Finally, the Presiding Commissioner rejected Mr. Collias’ cost analysis because there was no evidence that Mr. Collias had the requisite qualifications to conduct a cost analysis.  The Presiding Commissioner therefore placed no reliance on Mr. Collias’ opinion of fair cash value.  
In addition, the Presiding Commissioner gave no weight to the appellant’s argument that the cooling towers at the nearby power plant negatively impacted the subject property’s views, and therefore, its fair cash value.  The appellant failed to offer evidence quantifying the impact on value created by the presence of the cooling towers, and moreover, he failed to establish that this factor was not already accounted for by the assessors in valuing the subject property.  
However, the Presiding Commissioner found that the valuation evidence offered by the assessors provided support for the conclusion that the assessed value of the subject property exceeded its fair cash value.  The comparable sales offered by the assessors ranged from $185,000 to $220,000, significantly lower than the $335,900 assessed value of the subject property. Even taking into consideration the subject property’s slightly larger size compared to these properties, the Presiding Commissioner found these sales prices to be a persuasive indication that the subject property’s assessed value exceeded its fair cash value.  Further, although Mr. Nacewicz testified that 58 Lawrence Street was in an inferior location than the subject property, the maps introduced into evidence show that it was located only one street over from the subject property.  The Presiding Commissioner found it dubious that this locational difference could justify a difference in value of almost 50 percent.  
On the basis of all of the evidence, and placing weight on the assessors’ comparable sales, the Presiding Commissioner found that the fair cash value of the subject property for the fiscal year at issue was $300,000, or an overvaluation of $35,900.  The Presiding Commissioner therefore issued a decision for the appellant in this appeal, and granted an abatement in the total amount of $457.32, which included an abatement of the corresponding water district tax and Community Preservation Act surcharge.  
OPINION
The assessors are required to assess real estate at its fair cash value.  G.L. c. 59, § 38.  Fair cash value is defined as the price at which a willing seller and a willing buyer in a free and open market will agree if both of them are fully informed and under no compulsion.  Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 566 (1956).


The appellant has the burden of proving that the property has a lower value than that assessed. “‘The burden of proof is upon the petitioner to make out [his] right as [a] matter of law to [an] abatement of the tax.’” Schlaiker v. Assessors of Great Barrington, 365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. Commonwealth, 242 Mass. 47, 55 (1922)). “[T]he board is entitled to ‘presume that the valuation made by the assessors [is] valid unless the taxpayers . . . prov[e] the contrary.’” General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 598 (1984) (quoting Schlaiker, 365 Mass. at 245)).

In appeals before this Board, a taxpayer “may present persuasive evidence of overvaluation either by exposing flaws or errors in the assessors’ method of valuation, or by introducing affirmative evidence of value which undermines the assessors’ valuation.”  General Electric Co., 393 Mass. at 600 (quoting Donlon v. Assessors of Holliston, 389 Mass. 848, 855 (1983)).  
In the present appeal, the appellant contended that the subject property was overvalued, and in support of his case, he presented the appraisal report of George Collias, which included both a cost and a sales-comparison valuation analysis of the subject property.  However, for a number of reasons, the Presiding Commissioner found and ruled that Mr. Collias’ appraisal report was neither a persuasive nor reliable source of information for determining the fair cash value of the subject property.    

First, Mr. Collias did not testify at the hearing, and the Presiding Commissioner considered his appraisal report to be unsubstantiated hearsay.  See Ward Brothers Realty Trust v. Assessors of Hingham, Mass. ATB Findings of Fact and Reports 2012-515, 525 (rejecting opinion of value contained in an appraisal report as hearsay where author of the report did not testify at hearing).  
Second, Mr. Collias made no adjustments to account for differences between his selected comparable properties and the subject property.  When comparable sales are used, allowances must be made for various factors which would otherwise cause disparities in the comparable property’s sale prices. See Pembroke Industrial Park Co., Inc. v. Assessors of Pembroke, Mass. ATB Findings of Fact and Reports 1998-1072, 1082; Appraisal Institute, the Appraisal of Real Estate 322 (13th ed., 2008) ("Adjustments for differences in the elements of comparison are made to the price of each comparable property.”).  
Third, the Board allows “only qualified engineers, architects, or contractors [to] present cost estimates in most circumstances.”  Cnossen v. Assessors of Uxbridge, Mass. ATB Findings of Fact and Reports 2002-675, 690 (citing Tigar v. Mystic River Bridge Authority, 329 Mass. 514, 519 (1952)). There was no evidence in the record that Mr. Collias was an engineer, architect, or contractor, and therefore the Presiding Commissioner found that he was not qualified to give an opinion of value based on the cost reproduction methodology.   
Finally, Mr. Collias failed to provide any explanation whatsoever for his conclusions.  For all of these reasons, the Presiding Commissioner concluded that Mr. Collias’ appraisal report was neither persuasive nor reliable, and he therefore placed no weight on Mr. Collias’ opinions of value.  
Further, the Presiding Commissioner gave no weight to the appellant’s argument that the large cooling towers affiliated with a nearby power plant negatively impacted the subject property’s views, and therefore, its fair cash value.    The appellant introduced no evidence to quantify the impact on value, if any, created by the cooling towers, nor did he establish that the assessors had not already taken the presence of the cooling towers into consideration when valuing the subject property.  See Anderson v. Assessors of Falmouth, Mass. ATB Findings of Fact and Reports 2013-808, 819 (denying abatement where taxpayer offered insufficient evidence to establish or quantify the impact on value created by a large wind turbine located near the property at issue); contrast Pistorio v. Assessors of Boston, Mass. ATB Findings of Fact and Reports 2010-206, 216 (finding that taxpayers sufficiently demonstrated the negative impact on value of their rental property created by a neighboring business where the taxpayers offered evidence of decreased rents and increased periods of vacancy).  
However, the Presiding Commissioner found that the evidence offered by the assessors supported the appellant’s contention that the subject property was overvalued.  See General Electric Co., 393 Mass. at 605 (ruling that the Board is entitled to consider the entire record in reaching its finding of value, including evidence offered by the assessors).  The comparable sales offered by the assessors ranged from $185,000 to $220,000, significantly lower than the subject assessment of $335,900.  Even taking into consideration differences in size and location between these properties and the subject property, the Presiding Commissioner found this evidence to be a persuasive indication that the subject property’s assessed value of $335,900 exceeded its fair cash value.  
In reaching its opinion of fair cash value in this appeal, the Presiding Commissioner was not required to believe the testimony of any particular witness or to adopt any particular method of valuation.  Rather, the Presiding Commissioner could accept those portions of the evidence that he determined had more convincing weight.  Foxboro Associates v. Assessors of Foxborough, 385 Mass. 679, (1982); New Boston Garden Corp. v. Assessors of Boston, 383 Mass. 456, 473 (1981); Assessors of Lynnfield v. New England Oyster House, Inc., 362 Mass. 696, 702 (1972).  In evaluating the evidence before it, the Presiding Commissioner selected among the various elements of value and formed his own independent judgment of fair cash value.  General Electric Co., 393 Mass. at 605; North American Philips Lighting Corp. v. Assessors of Lynn, 392 Mass. 296, 300 (1984). “The credibility of witnesses, the weight of the evidence, and inferences to be drawn from the evidence are matters for the [B]oard.”   Cummington School of the Arts, Inc. v. Assessors of Cummington, 373 Mass. 597, 605 (1977). 
Further, the “[f]air cash value of property cannot be proved with mathematical certainty and must ultimately rest in realm of opinion, estimate, and judgment.”  Mountaup Elec. Co. v. Assessors of Whitman, 390 Mass. 847, 854 (1984). 
Thus, on the basis of the entire record, the Presiding Commissioner concluded that the fair cash value of the subject property was $300,000, resulting in an overvaluation of $35,900.  The Presiding Commissioner therefore issued a decision for the appellant in this appeal and granted an abatement of $457.32, which included an abatement of the corresponding water district tax and Community Preservation Act surcharge. 





APPELLATE TAX BOARD





By: __________________________________

    Thomas W. Hammond, Jr., Chairman
A true copy,
Attest: ________________________



Clerk of the Board
� The appeal was filed by Kenneth F. Belanger, Russell Belanger, Trustee, however, other documents entered into the record, including the tax bill, showed that the assessed owner of the subject property is the Belanger Irrevocable Trust, of which Russell Belanger is the trustee and Kenneth F. Belanger is the beneficiary.  





� The amount includes a water district tax and a Community Preservation Act surcharge.   
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