COMMONWEALTH OF MASSACHUSETTS

CIVIL SERVICE COMMISSION
One Ashburton Place: Room 503
Boston, MA 02108
(617) 727-2293

ROBERT J. LEARY,
Appellant

v, Case No.: D-11-272

TOWN OF WEYMOUTH,
Respondent

DECISION

The Civil Service Commission voted at an executive session on June 14, 2012 to
acknowledge receipt of the report of the Administrative Law Magistrate dated April 12, 2012.
No written objections were received by either party. After careful review and consideration,
the Commission voted to adopt the findings of fact and the recommended decision of the
Magistrate therein. A copy of the Magistrate’s report is enclosed herewith. The Appellant’s
appeal is hereby dismissed.

By vote of the Civil Service Commission (Bowman, Chairman; Ittleman, McDowell and
Stein, Commissioners [Marquis — Absent]) on June 14, 2012.

A true record., test.
M (500

Christopher (. Bowman
Chairman

Either party may file a motion for reconsideration within ten days of the receipt of this Commission order or
decision. Under the pertinent provisions of the Code of Mass. Regulations, 801 CMR 1.01(7)(1), the motion must
identify a clerical or mechanical error in this order or decision or a significant factor the Agency or the Presiding
Officer may have overlooked in deciding the case. A motion for reconsideration does not toll the statutorily
prescribed thirty-day time limit for seeking judicial review of this Commission order or decision.

Under the provisions of G.L ¢. 31, § 44, any party aggrieved by this Commission order or decision may initiate

proceedings for judicial review under G.L. c. 30A, § 14 in the superior court within thirty (30) days after receipt
of this order or decision. Commencement of such proceeding shall not, unless specifically ordered by the court,

operate as a stay of this Commission order or decision.

Notice to:

John M. Collins, Esq. (for Appellant)

George E. Lane, Ir., Esq. (for Respondent)

Richard C. Heidlage, Esq. (Chief Administrative Magistrate, DALA)
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April 12, 2012
Christopher C. Bowman Chairman.
- Civil Service Commission

One Ashburton Place, Room 503 -
Boston, MA 02108

Re: Robert Leary v. Town of Weymouth
DAILA Docket No. CS-12-5
CSC Docket No. D-11-272

Dear Chairman Bowman:

Enclosed please find the Recommended Decision that is being issued today

The parties are advised that, pursuant to 801 CMR 1.01(11)(c)(1), they have. thirty c.lays
to file written objections to the decision with the Civil Service Commission. ‘The
written objections may be accompanied by supporting briefs.

Since ZJ 7

chard C. Heidlage

Chief Administrative Maglstrate
RCH/mbf

Enclosure

ce: John M. Collins, Esq.
| George E. Lane, Jr., Esq.
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Suffolk, ss.

: | Robert J. Leary,
Petitioner

V.
Town of Weymouth-Mayor,
Respondent

Appearance for Petitioner:

John M. Collins, Esq.

- Collins & Weinberg
47 Memorial Drive
Shrewsbury, MA 01545-4023

Appearance for Respondent:

George E. Lane, Jr., Esq.
P.O. Box 2%
- 87 Broad Street
- Weymouth, MA 02188

- Administrative Magistrate:

Saraﬁ H. Luick, Esq.

Division of Administrative Law Appeals

Docket Nos. C8-12-5 (D-11-272, CSC)

Dated: APR 42 2012

Summary of Recommended Decision

" The Mayor had‘ Just cause for impdsing a two day suspension without pay for the Fire
- Chief’s poor exercise of managerial discretion, something for which he had been previously
disciplined. The Fire Chief acted unilaterally to provide witness reports and a draft settlement

agreement to the employee union concerning a violence in the workplace Town policy vielation
involving a Fire Fighter and the Chief’s secretary. The Chief provided these documents without

first discussing doing so with the Human Resources Director and the Mayor even though the

Town policy required the Human Resources Director and the Mayor to be involved in the -
investigation and outcome of the complaint.

Pursuant to G.L. c. 31, § 43, the Petitioner, Robert J. Leary, appealed the August 19,

RECOMMENDED DECISION
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2011 decision of the Respondent, the Mayor of the Town of Weymonuth, -suspending him for two
| days without pey fo'r exercising poor nianageﬁéll discretion in connection with a disciplinary
Thatter involving a Fire Fighter’s misconduct and in light of prier ilnstances' of sech poor
management decisions. (Fx. 1 & 6.)! .The appeal to the Civil Service Commission for a hearing
v;/as tnnely filed. (Ex.32) A hearmg was held for the Civil Service Commission on J anﬁary 6
and February 8, 2012, at the ofﬁees of the DlVlSlOIl of Admlmstratlve Law Appeals, 98 North
- ‘Washington Street, 4th Floor, Boston, MA 02114. The hearmg was declared public as the
Petitioner filed a‘writ‘ten re(jues;[ at the hearing for a public hearing. (Ex. D.) |
Various documents are in evidence, (Exs. 1-34) AcopyofG.L. c. 48, § 42 was
marked. (Chalk 1.) Four (4) tapes were used. The Appointing Authority pres-ented the
- testimony of Susan Kay, the Mayor of Weymouth, and Cindy DePiha, the Weymouth Human :
7 -Resources Director. The Petitioner testified on his own behalf. The parties filed pre-hearing
memoranda; eﬁd entered into stipulations of faet. (Exs. A, B & C.) Both parties made closing
arguments on the record.
FINDINGS OF FACT
Based on the stipulations of the parties, the testimony and documentary evidence
presented, and the reasonable inferences drawn therefrom, I make the following findings of fact:
1. Robert J Leary .ser'ved in the Air Netionel Guard and has a college degree. He
became a Lexington Fire Fighter in 1982. He began service as a Weymouth Fire Fighter in May
1983. He became a Lieutenant in 1987, a Captain in 1993, a Deputy Chief in 2000, and was

appointed Chief by an earlier Mayor in 2002.> He is tenured in his Civil Serv1ce Chief’s

! The Petitioner withdrew his G.L. c. 31, § 42 claim at the hearing, (Ex. 1.)

* The current Mayor began her service in 2008. (Testimony.)'
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position. Chief Leary has taken numerous specialized training courses to help him do his work
as Chief, inciudin'g management courses. His authority as Fire Chief is through G.I.. c. 48, § 42,
He has the authoﬂty to hire, fire, and discipline the Fire Department staff, and is responsible for
the direct Opera‘[ioﬁ and administration of the Fire Departmenf, including covering all staffing
needs and managing all Fire Department staff in carrying out their daily duties. The Weymouth.
Fire Department 1s an all Civil Service Fire Fighter Department. (Ex. C. Chalk 1, Testimqny.)

2. In 2002, Chief Leary had about 105 members of the Fire Department. That was
:rt-aduced to 89 members and is now at 92 members. There are 17 Licutenants, 5 Captains, and 4

Deputy Chiefs. Currenﬂy, 3of4 Fire Houses have active apparatus. Headquarters only houses

administrative staff. From 2009, BRI 1o been the Chief's one confidential civilian
~ employee as his Secretary. (Testimony.)
3. lThe Code of Ordinances of the Town of Weymouth at Chapter 4, Section 4-210,
Fire Department, (a) Scope of Authority, makes the Fire Departrfaent “résponsible for providing
| fire protection services . includihg safety program, fire suppression and extinguishing ﬁreé.”
~ The specific areas of work are set forth with brief descriptions at (b) Scoﬁé of Department
| 'Activiiies. (Ex. 7.)

4. The Town of Weymouth Charter at Article I, Selction 5-6(1), Depaﬁmegt of
Human Resources, makes this department “responsible for all personnel and employee reléteci
functions and activities of the town government and its administration. The Depaﬁment
addresses “all of the duties and responsibilities related to human resources activities.” Section 5-
6(2), provides that the Director of Humén Resources 1s appointed ;by and “responsible to the

‘mayor.” The Director is someone “especially fitted by education, experience and training to

perform the duties of the office,” and is “r‘e’sponsible for the supervision and coordination of all
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é,ctivities” within this Department to ensure compliance ‘.‘With stafe statutes, town ordinances,
and rules and regulations.” (Ex. 34.). |

5, The Town of Weymouth Charter at Section 3-2, Executive Powers, Enforcement
of Ordinances, explains that the “executive powers of the town shall Be vested solely in the
ma&or and be exercised by the mayor either personally or through the several town agencies
under the general supervision and control of the office of the mayo_r.” In terms of individual
Departments, this section explains that the “mayor shall exercise a general superviéion and
direcﬁon over all town agencies, unless otherwise.provided by law, by charter or by ordinance.”
These departments “shall furnish to thé mayor, forthwith upon request, any infonnation,
~ materials or otherwise as the mayor méy request and as needs of the ofﬁce of mayor and the
interest of the town may require.” The Mayor is “responsibie for the efficient and effective
coordination of the activities of all agehcies of the town ... and shall have authority consistent
with law, to call together for consultation, conference and discussion ... all persons serving the
town.” (Ex. 33.)

6. The Mafyor is the Appoinﬁng Authority for both the Fire Chief and Direct(n_' of
Human Resources, who under the current Mayor’s direction, meet routinely with her at regularly
scheduled mectiﬁgs along with other Departﬁlent Heads. The Mayor has established herself and
the D’epaﬁment Heéds as a team with one 'Voice‘wh'en presen.ting town positions on.var_ious
issues, including those ‘spreciﬁc to the Department .Heads’ ageﬁcies. Especially When'dealing |
with the press and to-avoid pitting agencies against each other, thé Mayor requires clearing
 releases of information through her 'ofﬁce Eefore being made public to ensure consistency and
- predictability in Town govemment. The Mayor has increasingly required the Fire Chief to report

routinelyto her on his decision-making that reaches legal, press, and employee management
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maiters. The Mayor has .eﬁoouraged,‘and the Town has paid for, the Fire Chiefto have various
management skill trainings, as well as trainings in Va;ious ToWn management and'employee '
conduct policies anng'wi.th acknowledgeﬁlenté that he understands and can impiemeﬁt the
.policies. (Exs. 8a, 8b,9, 10,11, 12 -& 13.‘Testimony.) |
7. | Chief Leary has had training about both the Town of Weymouth’s Sexual B
Harassment Policy and its Viole;lce in the Workplace Prevention Policy. He haé received copies
of both policies and has acknowledged to the Mayor that he has reviewed them and implement’éd
them in fhe Firé Department. (Exs. 8, 8a, 8b, 10, 12 & 13. Testimony.j
é. The Town of Weymouth’s Séxual Harassmeﬁt Poiicy states that the_Town does
not tolerate any sexual harassment in the workplace and “takés allegatibns of sexual harassment
“seriously,” including acting “promptly to eliminate the cpnduct apd [to] imposé such co__rrective
action as ﬁecessa:ry, including disciblinarif action ... up to and including termination.” The
Pcﬂicy defines sgxual harassment 10 encompass “sexual advances [and] request for sexual
favors.” The Policy recognizes that sexual h&assment can be verbal and can reach “advances,
-requests or éonduct {that] héve tﬁe effec_t of unrea.;sonably interfering with an individual’s
wori( by creating an intimidating, hostile, hurﬁiliating or sexually foensive work environment.”
_The Policy prohibits retaliation against the person complaining of sexual harassment or _againét
soméone cooperating in an investigation of a sexual harassmeﬁt compiaint. The ‘Human
Resources Director investigates these complaints “promptly,” fairly and exﬁeditiously. The
Policy allows the Mayor to approve and implefnenf “preventive changes.” V(EX. 8.)
9. The Town of Weymouth’s Vioiencc in the Workplace Prevention Policy calfs for
“zero téierance . towa.rd workplace violence, or the threat of violence,” along with freedpm

“from intimidation, threats, or violent acts.” The Policy contains a definitions section that
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_includes as prohibited conduct, “harassment, intimidation, threats; physical attaqks, or property
damage.” The Poiicy prohibits conduct that irritates or torméﬁts “persistently, with or Without
the intent to annoy.” . Also prohibited is ;‘stalkmg,f’ and verbal or physical acts that “are‘intended
to frighten or coerce.” Threat is defined as, |

the expression of an intent to cause physical or mental harm regardless of whether

the person communicating the threat has the present ability to carry out the threat

and regardless of whether the threat is contingent, conditional or future. Body

“language can be considered a threat. :

(Ex. 8.) The Policy establishes “a reporting hierérchy ... to report incidents of violence without
fear of rep_risél.” As with the Sexual Harassment Policy, the Human Résources Ditectof
inve_stigdtes these complaints ‘;’;0 determine tﬁe appropriate action to be taken.” The Policy
makes available to the empioYce who reports being victimized and tramnatized by workplace

_ prohibited conduct, “on~g0ing counsel.” Any retaliatioh agéinst an employee acting “in gbod
faith by reporting real or implied violent behaviolr”-is not tolerated. Protective measures for the
complaiﬁaﬁt andr those erxiployees i)roviding mformation .on the complajnt is included under the
Policy. The Policy contemplates that discipline, up to and including termination, and even
criminal sénCtions, 1s possible for the perpetfator. Use of the Employee Assistance-Program
resources can be part of addressing the wrongful conduct.- (Ex.' 8.) |

10. By letter of May 8, 2008, Mayor Kay issued a writte’n reprimand to Chief Leary
over his conduct in January and May_2008.. ‘He was criticized for talking to the public and the
press in a r_nannér that was inconsistent with the MaYor’s Vieﬁs on a topic. She noted thét a
“premature release of a statement, such as a public airing of.:a matter WBiCH has been or is being |
resolved within the legal, budgetary aﬁd operational requirements ... which exprcssés aﬁ |
Aiﬁdividual opinion and potentially compfomiées the issuer’s performance of his duties, is an

example of an unauthorized communication.” She used as an example some newspaper articles

6
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on January 7 and 8, 2008 where the Chief was held responsible for quotes aBout.the
Department’s staffing needs as “inadequate.” A May 2008 neWspéper article described the
Chiefl’s Views.on two of his employees who were indicted. He reported ‘that he hoped they
would be cleared of tﬁe cﬁarges and resume their 'careérs. as they are both well-rega;ded Fire
Fighters. The Mayor found this compromised -his ability to conduct an Aﬁﬁointing Authority
disciplirie hearing-about the matter, The Mayor explained how these aré exampleé of the Chief's
“poor judgment.” She instructed him to “be fair and proper in operational and personnel matters
‘and to choose appropriate vennes to air your personal views.” She ihstructed the Chie‘f that as
part of her “leadership team,”he “must be able to effectively collect and assess facts and'opti‘ons
sé that we may accurately speak With a single voice after é decision to comfmmicate has been
- made.” The Mayor concluded the letter warnihg the Chief that more of such conduct “may result
in further disciplinary action ﬁp to and including terminétion.” Chief Leary was not able to
contest any of the criticisms in the letter through the Civil Service Comniissioh, énd maintains
that the written reprimand is an inaccurate assessment of his coﬁduCt. (Ex. 14. .Testimony_.)

11 Uncier the term of {he prior Mayor, Chigf Leary received a ten day suspension
without pay on June 26, 2007. He was charged with threatening a Weymouth Fire Fighter with
bodily harm, assaulting him and verbally berating him. After a héaring, these charges were
upheld except that he was found not to have assaulted thé Fire Fighter. The Chief was found to
have violated the Department Rules anci Regulations‘as well as the Violence in thé Workplace
Prevention Pblicy. InA addition to the suspension, Chief Leary agreed to attend an anger
maﬁagement/stress program through the Town of Weymouth Employees’ Assistan_ce Program.

" (BExs. 15 & 16.) | |

12, Chief Leary’s responsibilities include determinations of whether or not his Fire -
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Fighters merit G.L. c. 41, § 111F benefits in connection with iﬁ-iine of duties injuries.
Weymouth Fire Fighter James Brady filed a Notice of Injury Report claiming that on Méy I1,
2011, he suffered abdominal swelling, pain, and a lump upon stépping off an Engine Truck. He
“was d1égnosed asg a right inguinal hernia needing surgery He was scheduled for surgery On
hune 2, 2011, Fire Flghter Brady completed a Weymouth Fire Departrnent form called Injury
. Log about his héalth status following the May 11, 2011 injury for which he had begun receiving
Section 111F benefits. IHe wrote that he last saw a physician three weeks pripr, was having
| surgery on June 3, 2011, and Would likely need 4 weeks §f recovery time. (Exs; 17,18 & 19.
Testimo-ny.) |

‘13. Chief Leary had nbt seen Fire Fighter Brady after the June 2, 2011 visit with
about 4 weeks having passed when he inquired about Fire Fightef Brady’s condition in sﬁeaki_ng

with the Union President Kevin Connolly. He learned that Fire Fighter Brady never had the

surgery B i Chicl Leary had no knowledge about this development,

B Chicf Leary determined that Fire Fighter

and no knowledge about any R
~ Brady understood he had a duty to report on this status change As aresult of not viewing the

R s 2n mjury sustained in the line of duty durlng the May 11, 2011 incident,

Chief Leary decided that Fire Fighter Brady should be switched from G.L. c. 41,-§ 111F benefits
‘to sick leave for his time out from \.Jvork.back to thé time he did not have the planned sur.ger'y.
Chief Leary had Fire Fighter Brady se'{.erhim in the office. When they met on or about Thﬁrsday,
July 7; 2011, Chief Leary explained thé change in status and felt Fire Fighter Bradylunderstood
what was happening. (Testimony.)

14.  The morning time periods on Thursdays had been Sret aside by Chief Leary for

those Fire Fighters on G.1. ¢. 41, § 111F benefits to visit his office to report on the status of their
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© medical c’onditions and to file their Injury Log forms. Chief Leary expected to see Fire Fighter
Brady during the morning hours on Thuréday, July 14, 2011. On or about Tuesday, July 12,

- 2011, Chief Leary-emaﬂed a letter to Mayor Kay for her approval that he wanted to‘give to Fire
Fighter Brady about removing hi.m from his Section 111F status and onto use of sick leave. The
Mayor was aware that Chief Leary Would_ see the Fire Fighters“. recgiving Section 111F benéﬁts
each Thursday. She expected Clﬁef Leary to wait for her approval before he sent 1eﬁers such as
the one hé composed for Fire Fighter Brady. She did not provide her approval of the letter until
an 11:45 AM email to Chief Leary on Thﬁrsday, July 14, 2011, She had not contacted him about
the letter before then. Fire Fighter Brady did not come into the Qfﬁce. that Thursday. (Ex. 21.
Testimony.) |

15.  Chief Leary started a Florida vacation the afternoon of July 14, 2011. He decided

to ha%fe his secrefary BB, i (hc Lctter he had for Fire Fighter Brady by registered
mail. Although he knew -Fire Fighter Brady would not like having his G.L. c. 41, § 1 11F |
béneﬁts ended, he assumed he would be éxpeéting to receive this Iettqr in light of the talk he had
with him about one week pribr. He knew Fire Fighter Brady from 1995 when he started as a

Weymouth Fire Fighter. He never found him to be an angfy person using explosive language, or

I had a discussion about

~=!Y)eing unable to control his anger. Nevertheless, he and WG R

what she might expect in terms of Fire Fighter Brady reacting to the lefter.

ongoing isste in coping with Fire Fighters who would come to Chief Leary’s office to talk to

‘him and learn he was not present. EE L ound it emotionally hard to anticipate receiving
~and then to hear the Fire Fighters’ expressions of anger about an action the Chief was taking.

Chief Leary was aware of this kind of situation occurring, so he made sure that he shielded his

secretary from having any responsibility for addressing the merits of such disputes. Regarding
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 this letter for Fire Fighter Brady, ik told Chief Leary that she feared he was leaving
her vﬁth another potential “bémb” that would go off in front of her because he Would be on
Vacﬁtion. (Ex. 22. Testimony.)

16. Chief .Leﬁy lcﬁ for vacation. Fire Fighter Brady received the Ieltter and carﬁe to
the Chief’s ofﬁc.e on July 15,2011 to talk to him about it. He was angry about losing so much
 time out from work that had been covered by G.L. c. 41, § 111F benefits. He feltrt_he Chief’s
action wés very unfair because he wanted the surgery but juétlcould not have it when it was first

scheduled. He was upset when he arrived at the Chief’s office. He asked \EERERRIE to lct him

see the Chief. -She explained that he was on vacation until July 26, 2011. Fire Fighter Brady

reacted with angry words in a loud tone that B8 (c1t were addressed to her just because

she could not help him. Gk 5 & Wi understood Fire Fighter Brady felt Chief Leary was
targeting him, that he was intentionally never in his office, and that he had done a cowardly act

in sending him a letter instead of talking to him in person. Fire Fighter Brady asked -

[ \if she knew about the letter but she did not respond. Fire Fighter Brady continued his

rant against Chief Leary, including saying thiﬁgs like the Chief was taking food from his

R 2w him

| children, he was fed-up, and he would get an attorney to address this.
‘holding the letter in his hand and gesturing with it as she saw him become “shaky and sweaty”

when yelling at her. Fire Fighter Brady asked her if Chief Leary was aware, of his S

* that he had tried to tell him about it at their last meeting without the Chief listening to him.- He

kept ranting how the Chief was a coward and intentionally targeting him. ¥4
very upset, but tried to stay compdsed. (Exs. 22 & 23. Testirhony.)
17.  Fire Fightef Brady was so loud and persistent in voicing his outrage about Chief

~ Leary, that his rants were heard by Deputy Chief Tose who came to the Chief's office. He talked

10
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to Fire Fighter Brady and began to hear the same rants. Deputy Chief Tose instructed Fire
Fighter Brady to stop his conduct, but Fire Fighter Brady dismissed Deputy Chief Tose’s
admonition, Fire Fighter Brady eventually left the office. A short time later, he returned to the

e i Fighter Brady

office while Deputy Chicf Tose was still there trying to calm i

apologized to YRR for raising his voice in front of her. He then left. (Exs. 22 & 23.

Testimony.)

18. Deputy Chief Tose told (L that he would let Acting Chief Davis know
about this incident with Fire Fighter Brady. Deputy Chief Tose located Acting Chief Davis and

 Deputy Chief Tose, some othefs in the

Acting Chief Davis asked.for reports from T
building who heard the commotion, and from Fire Fighter Brady. Once he had the reports, he
“summarized his course of action concerning the incident, and sent the reports with his summary

to the Director of Human Resources. He also ordered Fire Fighter Brady to have no contact with

R il not oo to work on the Monday following the F_ridajf incident with
. Fire Fighter Brady because she was still very upset over the incident. She was having trouble

sleeping, aﬁd seéfned to be always thinking about the incident. (Fxs. 23. Testimony.) |

19. - Once Fire Fighter Brady left the Chief’s office on July 15, 2011, WSk, B had
difficulty continuing to do her work becéuse she was so upset. She felt “angry and shaken.”

She began to cry. She was able to call the Director of Human Resoufces,'Cindy DePina. She -

U cxplained that she had

" was able to discuss the incident somewhat with her.
experienced “-a- verbal attack” and did not (élefend herself, because shé “was at the Fire
‘ D_épaﬁment and ... learned from experience, ... [not] to defend the actions of this office, it -
: makes matters worse.” (Exs. 22 & 23.) |

20.

i wrote an email to Chief Leary after Fire Fighter Brady left on July

11
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15,2011. She told him that as she had “predi_cted the bomb just exploded,” when Fire Fighter

Bfady came to discuss the letter with the Chief and became “irritated to say the least that you .

 were unavailable until 7/26/11.” B (cscribed how Fire Fighter Brady had ranted in
front of her about how he felt the Chief was mistreating him. She described his conduct as “loud
and threatening to me.” She explained that Deputy Chief Tose heard the commotion and came to

the office. i n0ted that Fire Flghter Brady returned to the office to “apologize,” but

that she remained upset. She felt Fire F1ghter Brady should not have taken his anger out on her
because she had nqthlng to do with this matter. She felt “he was too heated to hcar me” explain
that. She emphasized how this was “ng joking matter ... very disturbing to me,” even though

she and the Chief had joked the day before how a-bomb might drop because he was going on

vacation. VKRS rcpeated her same sentiments in the report she wrote for

Acting Chief Davis. (Exs. 22 & 23) |

| 21. Once Human Resources Director DePi_ﬁa reviewed the reports frbm Acting Chief
Davis, she opened the matter up as a formal complain.t of under the S‘exualr Harassment I}‘olicyl
_and/pr under the Violence in the Workplace Préventidn Policy. Union Président Kevin Connolly
asked her about the matter on behalf of Fire Fighter Brady. She did not reveal to him any
specific information about the incident, but explained thf: investi‘gation procesé that would be
followed. ‘Um'_(.)n President Connolly explained that the Cﬁief had acted improperly in ending

Fire Fighter Brady’s G.L. c. 41, §111F benefits and had not followed collective bargaining

agreement proviéions. Director DePina reported this matter to Mayor Kay. She conducted

inferviews, iﬁcluding with ¥ and Fire Fighter Brady. Director DePina did not turn
over to Union President Connolly any of the underlying reports that Acting Chief Davis had

asked for. She needed to talk to Chief Leary who was still on vacation, and to do follow-up with

12
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— as part of her investigation. Once Cﬁief Léary was back at work, Director DeP'ina
met w‘v.vith him and reviewed what she knew from her investigation. She did not provide_ the same
_level of detail about the matter to the Mayor. (Te.stimony..)

22, Chuef O’Leary decided that Fire Fighter éfad_y peeded an immediate suspension
for his conduct, He wanted to givé him a four day suspension without pay represented by four
: unpaid.shifts on July 30 aqd August 1, 2011, He met With Mayor Kay about his pfopo_sed
discipline. Mayor Kay felz as much as a 30 day suspension would be appropriate, but Chief
Leary argued the worth of imposing an.irﬁxnediate suspension which would need to entail a
| shorter SL.ls'pensilon due to the Civil Service Laws. Mayor Kay agreed to the Chief’s plan. Hg
then imposed the susper_lsion wi‘&mu’t pay on Fire Fighter Brady by letter of July 27, 201'1, thé
day after he had refume{‘d from Florida. (Ex. 24. Testimony.) |

: 23, The susp;eﬁsion was sent by registered mail to Fire Fighter Brady. Union
President Connolly and Humaﬁ Resources Director DePina were copied én the letter. Chief
Leary ,éifed Fire Fighter Brady’s conduct on ;Tuly 15,2011 in his ofﬁcg with his secretary as the
basis for the suspensibn for causing “a hostile and threatening environment.” | His action;s were
f0und to involve “an inapproi)riate reSpoﬁse to a notice that you had receiyed regarding 2 change

E-

in your employment status from ‘injury leave’ to ‘sick leave’. His conduct was described as

faising his volce Whil{a he‘ Wwas directly in front of TEEEE B with his afms waiving us he
:;tated his “disgusf with the letter.” Chieic Leary also noted how ﬁe had referred to the Chief .as a
“coward” for not being in the office. Chief Leary noted that Fire Fighter Brady had been
“approached’f by Deputy Chief Tose who tried to “mitigate this hostile and harassing situaﬁon, ‘

by redirecting your anger away from g £ but Fire Fighter Brady had “dismissed him,

a superior officer, by stating that ... [he] ‘wanted nothing to do with him’.” Chief Leary added

13
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that the matter had ﬁbthing to do with NG BEE a civilian, so that she should never have
been a “target ... of your aﬁgef.” To sup;ﬁort the suspension Chief Leary found Fire Fiéhter
Brady’s ‘ac‘tionsrhad violated the Fire Departfnent Rules and Regulations at Paragraph 5.12(f) and
(), for being disrespectful or insolent coﬁduct toward another Department member,‘ and for being
conduct unbecoming a Fire Fighter whether on or off duty that lowers the public’s image or
respect for the Fire Department. Chief Leary also _found the co’nductfo have violated the
| Weymouth Violence in the Workplace Prevention Policy folund in the collective bargaining
agreement that calls for “a workplace ... free of violence ... intimidatioﬁ, threats, or violent
acts.” Chief Leary noted that Fire Fighter Brady had received training in Ma_f_ch 2010 about thié |
| Policy and about prohibitions on all haraésing conduct in the workplace. (Ex. 24.)
| 24, -Fi'r.e Fighter Brady served ‘;he suspension, but filed fof an Appoint.ing Authority
hearing to challenge the discipline. (Testimony.) |

25. At some point following the July 15, 2011 incident and before Chief Leary had

- returned to work, Mayor Kay gave SR 2 dministrative leave time and took her to dinner

at a local restaurant. She offercd VKR SIS transfer to another Department if she wanted it

Mayor Kay found W (0 be genuinely upset about the incident. Chief Leary also spoke

e and offered his underétanding and sympathy for what she had eXperienced. -
_ decided to stay in her job. (Testimony.) |
| 26. f‘rior to a hearing for Fire Fighter Brady on the merits of his suspension, Union
Preéident Cénnolly approached Human Resources Director DePina and ﬁot Chief Leary, about -
aﬁ alternative outcome of the matter for Fire Fighter Brady. Soon after she Heard the settlement
proposal, she met with Chief Leary and explained the proposal to him. She also asked hirﬁ to

write up the pfoposal as a potential settlement. He did this. The Mayor at this point had no
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khoWledge of the terms of the prop(-)sed. settlement, Chief Leary was concerned the Union had
. bypassed him and gone directly to Director DePina with the proposed settlement. This kind of
conduct had been done by the Union for some time. (Testimony.)

27.  Chief Leary wrote up the proposal as a letter dated August 3, 2011 on the
letterhead of the Fire Deﬁartment and-addressed it to Union President Co@olly. The letter' stated
. that “the following stipulaﬁonsrhave been agreed to by tile Town of Weymouth ana nullify the
need for a disciplinary hearing;” These stipulations were: -

» In FF Brady’s file, his suspension would be replaced with a written reprimand;

e His 24-hour shifts on July 30 & August 1, 2011 would be changed with vacation;

o FF Brady shall attend formal counseling for anger management;

e The Town and the Weymouth Fire Department will assist FF Brady in any way that
will help him to deal with stress-related issues, such as access to the Employee
Assistance Pro gram. :

(Ex. 25) The letter further stated that if the Union and Fire'Fighter Brady agree to these

| stipulations, then both Union President Connolly and Fire Fighter Brady had to sign the letter.
The letter also had space for Human Resources Director DePina and Chief Leary to sign the
letter. The letter was not labeled as a draft document in any Way. (Ex. 25. Testimony.)

28.  Union President Connolly was anxious to receive the letter Chief Leary had
written-up clontaining the proposed settlement. Human Resources Director DePina emailed
Chief Leary on August 3, 2001 at 9:37 AM and asked him if he could write up the proposed
settl_emén-t “asap” for the union. She wrote: “They would like that piece prior to ‘the deal’.” At
10:31 AM Chief Leary informed Director DePina that he had just seen Union President Connolly
and had given him “copies of ‘the deal’ plus the letters that were written by all parties. He-

 should be good to go.” Director DePina responded: “I don’t know that I would have given him

the letters written by everyone. Oh well, too late.” (Ex. 26. Testimony.)

20, After this event, Chief Leary talked to Jji§ B about the proposed
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 settlement. Shé v?as upset and angry, an(i felt she was being shortchanged and betrayed. She
began fo cry. Chief Learf felt badly.‘ He called'Mayor Kay and explained the course of events,
She had not known about the propﬁsed settlement and had wanted Fire Fighter Brady to have a
suspension without pay. | Eveﬁ though the deal involved using up 4 days of vacation tinﬁe, Mayor
Kay refused to agree to the settlement. The following day was to be Fire Fighter Brady’s
Appointing Aufhori_ty hearing to challenge the suspension. Chief Leéry and Weyniouth Town
Counsel appeared but no one appedred for the other side. When they contacted Human |
Resources Director DePiﬁa, they were ﬁ)ld to come to her office. The other side was there. The |
“Mayor was not. The Union felt there was a deal that they received in writing from Chief Leary
'oln August 3, 2011. Chief Leary explained fhat the Mayor would not agree to the_ te.rms ofrit. :
The Appointing Authority hearing for Fire Fighter Brady did not oceur. A scttlement was
‘eventﬁally reached. Fire‘ Fighter Brady, Uﬁion President Connolly, ‘Union Clolunsel, Town
Counsel, Chief Leary and Human Resources Director DePina all signed tlie agreément dated
Aﬁggst 4,2011. The key difference was that there were 4 unpaid shifts and the susp.'ensi(jn was
replaced with a Writ‘ten reprimral‘ld. The rest of the agre-ement wés‘unchanged from the August 3,
201‘1 proposed seﬁlemeﬁt. The Mayor agreed to this settlement. (Ex. 30. Testimony.)
30.  On August 4, 201‘1‘, after the matter was settled, Chief Leary wrote up Gene;al
Order #1 1—988, Injury Leave Reporting. Its terms called for, “any [Fire i)ejaartment] mémber
who has been assigned to Iﬁjury Leave uﬁder MGL, C 41, s. 111F shall now report i.nrperson to
the Chief ... each Thursday betwéen 17000 and ]1200 hours in order to keep the Chief apprised of
his or hf:_:f injury status.” The Order 1o longer allowed teléphone reporting “unless a written
request to do so has been submitted aﬁd approlved by the Chief.” The Order further called for an

“Injury Log form ... [to] be filed and time stamped upon each visit.” Chief Leary emailed this
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proposed Order t.o Mayor Kay for her approval. In the email he noted that the Order “ﬁaﬂs down
a spéciﬁc time period .in which injured members have to report in ... help to stop the rexcuées as
to why people didn’t see me.” Mayor Kay emailed back her approx)al of the Order soon
thereafter oﬁ August 4, 261 1. Chief Learj issued the Order on August 5, 2011 .l (Exs. 27 & 28.
Testirﬁony,) | |

| 31. OnAugust 12, 2011, Mayor Kay wrote to Chief Leary, é, “written directivc,.” to be
in her office each Thursday from 10:00 AM to Noon “for liIF check in.” He was instructed to-
“meet all 111F injurea fire fighters, in érder to observe, tai{e report and any other actions
required.” The written directive also called for the Chief to havg .“all tin{e away‘f_rom the office
... first ... approved in writing ... by mé perscuilall.y hqt limited to meetings; appointments,
conferences, eté.” .Chief Leary sign¢d~olff on ﬂ'liS written directive on August 12, 2011. (Ex. 29.7
' Teétimony.) | |

~32. _ ‘O-n August 19, 2011, Mayor Kay amended the Auguét 12% written directive and
added the following: “General orders can be sent out without my prior approval,” and [yjour
daily calendar can be emailed to me by 3PM the day prior.”. Mayor Kay explained that shé_ is
trying fo enable the Chief “to spend more time managing the Weymouth Fire Departmenf’s day
to day opererlti_ons.”’ (Ex. 31.)7

3;3_. - By another letter‘of August 19, 2011, Mayor Kay imposed a two day suspension

on Chief Leary. -Thé_ stated bases for her action were what she cénsidered bad management
decisions with respect to the matter involving Firé F ighter Brady and the issues Witha

i s well as relying upon prior discipline he had received. Specifically, she found fault

with Chief Leary turning over to-Union President Connolly the proposed settlement document

and at the same time the reports generated in connection with Fire Fighter Brady’s conduct with
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| Mayor Kay explained that handing over information that contained §Ek

“workplace harassment complaint to anyone other than Human Resources,” without the “written

- consent from Human Resources,” had the effect of putting | § R in an cven more

difficult and uncomfortable- position with the potential of f,acing “farther workplace harassment,

hostility, and retéliation.” Mayor Kay explained that handing over the setilement agreement

meant the Union had an unauthorfzed and not ﬁnélizcd agreement which was haﬁclled‘ over
without “express written consent from fny ofﬁce.” She emphasized that this document could

have been used by the Union “in an attempt té file an unfair labor préctice [ﬁlacing] the Town

of Weymouth in a difficult and poteﬂtiaﬂy costly legal situation.” Both actions were viewed by |

Mayor Kay as showing that Chief Leary lacked .‘.‘the discretion neéessary in the role as Fire
| Chielf.” Mayor Kay went on to add that this action was “a FINAL written warning and any
further infractions niay iéad to further disciplinary a.ctio_ns up to and including teﬁnina‘tion.” She
noted fhat Chief Leary had- “been written up previously for similar issucs, which tie into your
Jack of ability to act as the Chief of the Department should.” In addition to imposing the two day
suspension, Mayor Kay ordered Chief Leary to have traininé courses approved by the Human
Resources Director involving but not limited to a supervisor’s role in addfessing a harassment
complaint, Maybr Kay explained that “we have made ﬁumerous'attempts to assist you in
correcting this insufﬁciency, which included college level management courses paid for by the
Town of Weymbuth, one on one meetings with the Director of Human Resources and web based
management training.” Mayor Kay concluded the suspension letter by noting that Chief Leary’s
failures wére severe and ca:rriéd potential ﬁability for the Town of Weymouth. (E?{. 1.)

34, Chief Leary received thé-lsuspension ietter, received copies of the Civil Service

Laws, and'sought and received a hearing on the suspension. (Exs. 1,2,3 & 4.)
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35.3  Athis August 26, 2011 Appointing Authority hearing, Chief Leary entered into ]
the record a defense to the m_iéconduct claimed against him. He .did not offer testimo.ny on thé
facts. His defense was not claiming a wrongly understood course 6f events. In presenting his
defense, he explained that he had “sought the advice of Atty. Jack Coliins, Labor Relations
Counsel for the Fire Chiefs Association of Massachusetts.” He asserted he has an “obligation to
prov1de the union with Whatever mformatmﬁ they request that 1nvolves one of their members,” in

the context of Fire Flghter Brady having sought a hearmg to contest his suspension without pay-

~ (See, Ex. 5. Testimony.)

36.  Mayor Kay issued a decision letter following Chief LearyQS hearing, dated
September 1, 2011. She addressed the‘ legal érguménts Chief Leary made regarding an _
obligatioﬁ to turn over investigation materials fo the Union so that Fire Fighter Brady was able to
prepare .a défenée to present at his hearing cha]lenéing his suspensiqn. She explained:

While the basic premise of this documentation may be somewhat relevant, you
clearly did, or should have known, that the human resources express consent is
required before you submit such documentation. Since neglecting to secure such
permission and/or written consent prior to submission of the complaint to the
Union President, the unauthorized and incomplete agreement indicates to me a
lack of personnel management discretion. As a result, certain assumptions were
made by the Union of a complete and authorized agreement. Further
documentation submitted by you does not sustain your argument that the
“documents cited above were submitted to the Union without the necessary
authority. '

| (Ex. 6.) Mayor Kay affirmed the two day suspension. (Ex. 6. Testimony.)
37.  Atthe time he turned over the documents to Union President Connolly on .

August 3, 2001, Chief Leary did not feel that the Firé Fighter Brady-\ i

was in any open investigation of either a Scxual Harassment or a Violence in the
Workplace Prevention Policy complaint. He felt the Human Resources Director had

completed her work on the matter or else she would not have sought the proposed
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settlement be put in writing and provided to tﬁe Union President. Chief Leary felt he

could turn ofer‘the reports about the incident to the Union so Fire Fighter Brady could
| decide whethér or not tb ﬁgh{ the suspension or agree té a Séttlement.. (Testimony.)

38. | Chief Leary. filed a timely appeal to thé Civil Service Commission
received Septczﬁber 9,2011. (Ex.32.) | |
| Conclusion and Recommendation
.~ The Appointing Authority must satisfy a f)reponderance df the eyidence standard to show

just causé for susperiding a civil service employee. Gloucesier v. Civil Service Commissibn, 408

Mass. 292 (1990). Just_cause 18 found when an employee has engaged in “substantial

misconduct which adirersely affects the‘public interest by inﬁpairing the efficiency of public |

service.’; Mu?my v. 2 District Court of Eastern Middlesex, 389 Mass. 508? 514 (1983); School |
- Committee of Brockton v. Ci_vif Service Commission, 43 Mass. App. Ct. 486, 488 (1997). On
appeal, the Civil Service Commission determines Whethef or not the Appointing Authority had a ‘
reasonable justiﬁcatibn for the action it took. Watertown v. f_lriq, 16 Mass. App. Ct. 331, 334 .
(1983). This méahs,the Appointing Authority’s action had to be “done upon adequate reasrons
sufficiently supported by. crediblé evidence, when weighed by an ﬁnbrejudiced mind, guided b}.r
common sense and by correct rules of law.”- Cambridge v. Civil Service Commz'ssion; 43 Mass.
App. Ct. 300, -304 (1997), quoting Wakeﬁeld v, 1™ District Court of Eastern Middlesex, 262
Mass. 477, 482 (1928); Civil Service Commissioln v. Municipal Courf of Boston, 359 Mass. 211,
214 (1971). In making this determination, fhe‘CiVil Service Commission cannot simply
substitute its decision for fh_ai of the Apﬁointing Authority. Cambridge v. Civil Servicé
Commission, 43 Mass. App. Ct. at 304; School Comﬁez‘rree of Salem v. Civil Service Commission,

" 348 Mass. 696, 699 (1965),
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[ conclude Mayor Kay'had just cause to impdse discipline on Chief Leary based on his

handling of the matter involving {8

i 2nd Fire Fighter Brady. There is sufficient proof
to support. a two day 5u§pen5ioﬁ without pay in light of his-prier discipline that iﬁvolved poor
exercisesl of judgment and managemént decisions. The standard the Maybr used to determine
hoW Chief Leary addressed the incident is groimded in her Chief Executive Officer powers and
responsiﬁilities. - She assessled his conduct properly iﬁ light of the Towﬁ Charter powers she has
olv_erl her Depa:r”tment Heads, particularly on matters that have the potential to and/or do caﬁse the
-‘Town of Weymouth to be viewed ﬁnnecessarﬂy in a bad light to the public, or to Town
employees, Qr to the Unions. Gloucester, 408 Mass.-at 297.‘

Chief Leary’s defeﬁse reaches a situation that the Mayor’s issues with his condluct did not
reach. She examined the totality of circumstances that resulted in the Union receiving when it

BR osserted Fire Fi ghter

did, fhe undeﬂying reports containing details about whatlgigEs
Bl;ady did to her as Well as how that made her feel, and the Union.receiving when it did, an |
unapproved byrthé Mﬁyor settlement document to overturn the suspension Chief Leary had ‘
already imposed. Chief L.eary was not discipliﬁed because ﬁe had no right at any time to turn
- over these documents to Fire Fightér Brady and his Union chfesmtativc to help them prepé,re
for a hearing, or to feceive_them to deten.nirneif Fire Fighter Brady should decide to contést tfle
suspenéion at an Appointing Authority hearing. Rather, silc was discip_ﬁning Chief Leary,
because this pérticular situation involved a Huﬁm Resources Departmen;c ipvcstigatioh and a $et
of circumstances that would also involve the Méyor:in détermining the final outcome of the
‘matter. Chief Leary was aware that Human Resources was involved and had ()peneﬂ an
:investi‘gation because the matter was potentially, é sexual harassment and/or violence in the

workplace matter under the jurisdiction of the Human Resources Department. The policies
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cove;ing such complaints set forth clear terms showii;g these matters cannot be addressed solely
by a Department Head. Moreover, Chief Leary knew how ‘thése policies are u_éed to address éuch
conduct. He acknowledged reading and understaﬁding these policies. He had received training
about these policies and had himself been found ;[0 have violated ‘;he Violenge in the Workplace
Prevention Policy in connection with prior'diécipline' he had received.‘ He had included a
violation of the Violence in the Workplace Prevention Polic.y as a basis for imposing the
suspension on Fire Fighter Bfady.

Chief Leary was aWare that the 'Maydr haci wanted to discipline Fire. Fi‘ghter Brady with ;
as mﬁch as a 30 day suspeﬁsion without pay. He knew she agreed to a lesser éuspension without
pay after hearing Chief Leary’s reasoning about the benefits of impésmg an immediate |
éuspension without pay to get the messagé across soomn to Fire Fighter Brady without .waiting for
a fulilhearin:g Process. | He knew the Mayor agreed to this action bécauée at least‘the shorter
suspension was going to be without pay. That August 3, 2011 unsigned settlément agree'ment'

: lacked that feature of an unpaid suépcnsion, No evidence shows Chief Leary was told by fhe
Human Resources Director that Mayor Kay was now okay with the discipline not involving any
unpaid time. |

| The uh&isputed facts reveal that Chief Leary did not first inform either fhe Human
Resources Director or the Mayor that he was turning 0:\/er the underlying reports produced about
fhe incident. He nﬁght hav¢ persuaded both of them of the worth or heed to do that, but he ﬁever
provided them with that opportunity. He took controi over tﬁis particul;r matler involVing Fire
Fighter Brady at a time when there was still a need fo Work with both Human Resources Director
DePina and Mayor Kay on a final outcome. His assessment that the imvestigation was over by

the time he turned over these documents to Union President Connolly is not credible because at
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best, he would only have assumed the Huﬁlan Resources Director was all right with a settlement
that did not in\}olve any unpaid ’Ein;e. 'Hc had no kndwiedge the Mayor would be all right with
that outcome. It is. Chief Leary’s timing in turning 0Vél‘ the documents when hé had an
obligaﬁon to first discuss his plan to do so with the Human Resources Directof and the M_ayor _
that.is the fault in his conduct. He is being diéciplined for not fulfilling his known obligations of
involving both thé Mayor and the Human Resources Director direcﬂy in his actions coﬁceming
how he was handling this matter.

Even though 'C_hief Leary is the Department Head for the Fire Department with statutory,-
- Town Ch.érter and Ordinance i:-owers over the operations of the Fire Department, Mayof Kay is ‘.
his Department Head or Appointing Authority, and hé is able to be disciplined. for how he
handles his work. The Town of ‘Weymouth Charter at Section 3-2, Executive Powers,
Enforcement of Qrdinances, explains tﬁat the “executive powers of the town shall be vested
solely in the mayor and be exercised by the mayor,” who “shall exercise a general sﬁpervision
anci direction over” even the Department Heads. This Chaﬁer requires that all Departrf;ent
‘_ Héads “fqnﬁsh to the mayor, forthwith upon -r‘equest, any inf_ofmation, materials or otherwise as
the mayor may request and as needs of the office of 'mayor and the interest of the town may
rcqﬁire.:” 'The mayor is “fesponsible for the efﬁcient and effebtiveclo;ardinationlof the activities
of all agencies of th’e town ... and;shall have authority consistent wﬁh llaw, to call together for
consultatioh, conference and discussion ... all persons éerving the town.” (Ex. 33.5 Because
‘ Firé Fighter Brady’s conduct involved ihe Violence in the Workplace Prevention Policy, even if
his misconduct also involved viblations of the; Fire Departmenf Rules and Regﬁlatioﬁs, Chief |
Leary could not escape the need to work together on addressiﬁg this misconduet with both the

Mayor and the Director of Human Resources. No evidence shows that there would 1iké'1y have
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been illegal. actions he Weuld have had to engage in if he had first given.notice and discussed his
plan to turn OVef the underlying reports to the Union Presidenf, or if he had ensured that the
Mayor was aware of the proposed settlement agreement that contained no unpaid time as
dzsc1phne Mayor Kay’s ﬁndlng of fault in how Chief Leary handled this situation 1s within her
authority as the Town’s Chief Executive_Ofﬁeer and as Chief Leary’s Appointing Authority.

To have sought the counsel of the Mayor and the Director of Human Resources before
turning ovef the docuinents to the Union President under the circumstances he faced, would not
have come as a-surprise, or have been reasonably viewed‘ by him as some new job requirement ' |
imposed npon him with no netice.. He had allready been regularly meeting with Mayor Kay over |

| numerous matters. He had already faced prior discipline for not having ﬁfst discussed _With
Mayor Kay public statements coming o.ufl of his Depaftment that were contrary to what Mayor

: Kay felt as the Town’s Chief Exeeu'tive Ofﬁeer were fair to rnal(e and which in her view were

potentially harmful to make She expeeted him to be a part of her team of top executives and

Chief Leary knew this. He knew t}ns meant he was to be sharing actions he was takmg W1th the

Director of Human Resources and the Mayor on his handli_ng of a personnel matter that went

beyonci just violations of Fire Department Rules and Regulations and orders, by reaching Town

Pohcy violations. He was aware that by their terms, these Town p011c1es requlre a Department

Head to work with the Du’ector of Human Resources and the Mayor partlcularly when any final

~ outcome of the matter is involved. He had received pertlnent_ management tra1n1ng to appremate
| his need to engage as a team member with the Mayor. .

I'recommend that the Civﬂ Service Commission find jus.t. causefo_r the Mayor to have

| discipl_ined Chief Leary with a two day suspension .Without paj_z, partieulaf_ly in light of his record

of prior discipline.
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