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  CASE SUMMARY

The Respondent, who treated Patient A from July through December 2013, committed gross misconduct in the practice of medicine.  He failed to adhere to ethical guidelines and prudence when he failed to ascertain with certainty whether Patient A had officially undertaken arrangements to obtain care by another cosmetic plastic surgeon before he engaged in cybersex and other text messaging flirtations with her.  Ergo, his actions vis-a-vis Patient A were tantamount to conduct that undermines the public confidence in the medical profession and call into question his competence to practice medicine. He has taken responsibility for his actions and engaged in remedial actions. The Respondent is thereby subject to appropriate discipline by the Board of Registration in Medicine.
     RECOMMENDED DECISION
     
Pursuant to G. L. c. 112 s. 5 and 61-62 and 243 CMR 1.03(5)(a)(3), the Petitioner,
Board of Registration in Medicine (Board) issued on June 12, 2014 an order to 
show cause why the Respondent, Dr. Anthony Perrone, should not be disciplined.  
Specifically, the Board charged in its Statement of Allegations:
1.  The Respondent was born in February 1971. He graduated from Dartmouth Medical School in 2005.  He has a practice specialty in Hand surgery and Plastic surgery.  He is not board certified.  He has been licensed to practice medicine in Massachusetts under certificate number 242766 since 2010.  He does not have hospital privileges in Massachusetts at this time.  He has an affiliation with Shriner’s Hospital for Children.  The Respondent is the Chief of Plastic Surgery at Maine General Medical Center.  The Respondent entered into a Voluntary Agreement Not to Practice Medicine which was ratified by the Board on April 2, 2014. 
2. The Respondent began treating Patient A, a 43-year old female, on July 8, 2013 in the plastic surgery clinic at Tufts Medical Center.  
3.  The Respondent initially saw Patient A for a second opinion regarding a biopsy scar.  Patient A also inquired about the possible cosmetic benefits of receiving injectable fillers-i.e. Botox and Restylane.
4.  The Respondent injected Patient A with the products during her second appointment.  
5. The Respondent saw Patient A in the office six times between July and December 2013.

6. A medical assistant was present for each office visit.  

7.  The Respondent flirted with Patient A during office visits.  The level of flirting escalated with each passing visit.  

8. The flirtation included discussion of Patient A’s dating life and other aspects of her personal life.  

9. The Respondent asked Patient A for hugs at the end of each visit.  Each hug contained full frontal body contact. 
10. On one occasion, the Respondent gave Patient A a peck on the cheek after hugging her.  
11. The Respondent gave Patient A his personal cell phone number.

12. It is not the Respondent’s usual practice to give patients his personal cell phone number.  Patient communications are usually received by the receptionist in this office, who in turn passes the information along to the physician.

13. On August 28, 2013, Patient A sent photographs of her mouth and nasolabial fold to the Respondent to show the results of her treatment.

14. On August 29, 2013, the Respondent replied to explain the results of the treatment to Patient A and to explain how the filler would react over time.  

15. On December 9, 2013, Patient A had an office visit with the Respondent.

16. At the December 9, 2013 visit, the Respondent gave Patient A a discount on the price of her injectable fillers (hereinafter referred to as “products”).  

17. At the December 9, 2013 visit, Patient A told the Respondent that she was a part-time model and had a photo on her cell phone in which she is only wearing a sweatshirt.

18. The Respondent asked to see the picture.

19. Patient A gave the Respondent her cell phone.

20. The Respondent scrolled through the pictures and found some “racy” photos of Patient A.  

21. The Respondent saw a photo where Patient A is sitting with her legs open and a cut-out picture of the Respondent’s face superimposed over her vulva.

22. During the appointment, the Respondent asked Patient A to send the photo to his cell phone.

23. There is no documentation in Patient A’s medical record that indicates the Respondent discussed transferring Patient A’s care on December 9, 2013.

24. After the visit, before Patient A arrived home, the Respondent sent her a text message asking her to send the photo.  The text message says “I’m waiting.”
25. Patient A texted the Respondent that she was embarrassed, humiliated, and felt bad and asked him if he was “freaked out” by the photo he saw.

26. The Respondent responded, “freaking out?  I want you to send it.”

27. Patient A sent the Respondent the picture of her holding a picture of the Respondent’s face over her vulva.

28. In response, the Respondent told Patient A, “Don’t be afraid to send over others.  That’s awesome.”

29. Beginning on December 9, 2013, the Respondent received pictures of Patient A that were not for any medical purpose.  

30. The Respondent let Patient A know he enjoyed the photographs, telling her they “capture [her] intensity…so hot.”

31. On December 23, 2013, Patient A went to Tufts for treatment, and learned that the Respondent was leaving Tufts.  She did not see him that day.

32. Patient A sent the Respondent a text message expressing her surprise when she learned that December 23 was his last day, especially because he told her he would be at Tufts for a long time when she bought the products from him.
33. The Respondent suggested that Patient A have a particular plastic surgeon at Tufts use the products she had purchased from him to perform her injections.

34. Patient A informed the Respondent that she had very strong feelings of dislike for the plastic surgeon he had suggested.

35. Patient A told the Respondent that she had an appointment with a physician on Newbury Street scheduled for December 24, 2013.  

36. The Respondent exchanged sexually suggestive text messages with Patient A beginning on December 23, 2013, including:

a. The Respondent asked Patient A, who had informed him that she was in bed, to send him a picture from under the covers;

b. Patient A sent a photograph of her underwear;

c. The Respondent responded, “That’s great but I know ur creativity extends well beyond this shot[.]”

d. Patient A responds, “That’s cuz u have seen the creative side of me, u know what I got.”

e. The Respondent replied, “Just a bit.  I think there is a lot more u could show me.”

37. Patient A terminated the text messaging just after midnight on December 24, 2013.

38. Beginning at 12:30 A.M. on December 24, 2013, the Respondent sent a text message to Patient A encouraging her to engage in cybersex with him, for example:

a. Patient A told the Respondent how much she enjoyed their hugs, “That was one of the best parts of the visit!!! Full frontal hugs from you.”

b. The Respondent told Patient A that she gave great hugs.  

c. The Respondent talked about his fantasy of having intimate encounters with Patient A.  

d. Patient A told the Respondent that she wanted to be in his fantasies.

e. The Respondent told Patient A that she was in his fantasies.

39. At 1:21 A.M., the cybersex began:

a. The Respondent asked Patient A if she would show him her breast in clinic and whether she wanted him to examine her vagina.

b. The Respondent told Patient A, “show me your vagina now.”

c. Patient A told the Respondent that she had her “period” and was hemorrhaging.

d. The Respondent asked Patient A if it would “turn her on” if he said he didn’t care that she was hemorrhaging.  He also told Patient A that he understood if she was uncomfortable.

e. The Respondent again requested that Patient A send him pictures-“something simple…or something hot.”
f. Patient A sent the Respondent a picture of her vagina.

g. Patient A told the Respondent that he may never sleep again.

h. From 1:42 A.M. until 2:22 A.M., texts were exchanged between the Respondent and Patient A were more sexually explicit.
40. At 2:08 P.M. on December 24, 2013, Patient A sent a text message to the Respondent informing him that the physician on Newbury Street had been unable to treat her because she needed medical records and did not have Restylane at her office.

41. At 11:45 P.M. on December 24, 2013, Patient A sent a text message to the Respondent asking him to inject her with the remainder of the Restylane product she had purchased.

42. The Respondent replied that, on December 26, he would try to see what he could do.

43. On December 28, 2013, Patient A texted the Respondent asking him to clarify his employment status at Tufts because she was being told that he still worked there and she was still trying to find a new physician to treat her.

44. On December 29, 2013, the Respondent texted Patient A informing her that he no longer worked at Tufts and that he had transferred all of his patients.

45. On December 29, 2013, Patient A confronted the Respondent about his behavior and violation of his Hippocratic Oath and violation of his newlywed bride.

46.  On December 31, 2013, the Respondent told Patient A that he has leukemia and is dying as a result of it.
47. Patient A replied by telling the Respondent that all of her attempts to find a new physician have fallen through despite her attempts and the attempts of the receptionist at the Tufts Plastic Surgery Clinic.  The receptionist told Patient A that she had tried to reach the Respondent numerous times for his assistance in finding Patient A a new physician with no response.

48. The Respondent told Patient A that he bonded with her because of their shared chronic pain issues.

49. The Respondent told Patient A that he was diagnosed with chronic lymphocytic leukemia two years ago.

50. On January 2, 2014, the Respondent told Patient A that the reason he had failed to assist Patient A with finding a new doctor was because he had been taking steroid treatments for the two prior weeks.

51. The Respondent told Patient A that his pain was episodic and acupuncture was an effective treatment.

52. The Respondent does not have leukemia.

53. On January 2, 2014, the Respondent told Patient A that he had a daughter who was born in 2004 and died of pneumonia in 2005.  He was engaged but his fiancée broke off the engagement after the death of the child.
54. The Respondent told Board staff that an old girlfriend reconnected with him a few years ago and told him he had a daughter who died in 2004.  The Respondent only knows what he was told and is not sure the child ever existed. 

55. The Respondent engaged in boundary violations with Patient A prior to the termination of the doctor/patient relationship.

56. The Respondent engaged in cybersex with Patient A.

American Medical Association, Code of Medical Ethics, opinion E-8.14 states:

Sexual contact that occurs concurrent with the patient-physician relationship constitutes sexual misconduct.  Sexual or romantic interactions between physicians and patients detract from the goals of the physician-patient relationship, may exploit the vulnerability of the patient, may obscure the physician’s objective judgment concerning the patient’s health care, and ultimately may be detrimental to the patient’s well-being.

 If a physician has reason to believe that non-sexual contact with a patient may be perceived as or may lead to sexual contact, then he or she should avoid the non-sexual contact.  At a minimum, a physician’s ethical duties include terminating the physician-patient relationship before initiating a dating, romantic, or sexual relationship with a patient.
Sexual or romantic relationships between a physician and a former patient may be unduly influenced by the previous physician-patient relationship.  Sexual or romantic relationships with former patients are unethical if the physician uses or exploits trust, knowledge, emotions, or influence derived from the previous relationship.


The Respondent admitted the allegations in paragraphs 2, 5, 6, 13, 14, 15, 23, 24, 25 26, 27, 28, 29, 32, 33, 34, 35, 40, 48, 53 and 56.  The Respondent admitted to all but one of the allegations contained in paragraph 1.  He averred that he did have hospital privileges at the Shriner’s Hospital for Children in Boston.  He added that, in addition to entering into the Non-Disciplinary Voluntary Agreement Not to Practice Medicine, at the request of the Board, he had cooperated with the Board’s investigation into this matter.  The Respondent admitted to, but clarified certain aspects of, the allegations set forth in paragraphs 3, 4, 11, 17 21, 22 and 30.  As to the allegations set forth in paragraph 31, the Respondent denied that December 23, 2013 was the day that Patient A learned that he was leaving Tufts.  The Respondent admitted the allegations set forth in paragraphs 36, 38, 39, 42, 43, 44, 45, 46, 47, 50 and 52, but noted in his answers to the allegations set forth in these paragraphs that there were so many intervening text messages exchanged between Patient A and himself other than those alleged so as to render these allegations out of context and potentially misleading.  
The Respondent denied the allegations set forth in paragraphs 7, 8, 12, 18, 19, 37, 41, 49, 51 and 54.  He qualified his denials to the allegations set forth in paragraphs 10, 16 and 20.
In a Motion of Respondent to Amend Answer which was allowed on January 2, 2015, the Respondent indicated that, on the basis of further investigation, including information that was not available to him at the time he filed his original Answer, he had insufficient knowledge to know whether Patient A went to Tufts for treatment on December 23, 2013.  He again denied that that was when Patient A first learned that he was leaving Tufts.  He admitted that she did not see him that day and noted that Patient A was not scheduled to see any health care provider in the plastic surgery department of Tufts Medical Center on December 23, 2013.  

A hearing on the merits was conducted on April 8, April 10, September 23 and September 25, 2015 at the offices of the Division of Administrative Law Appeals, One Congress Street, 11th FL, Boston, MA. At the hearing, the Petitioner produced the testimony of the following witnesses:  Daniel Driscoll, M.D., Chief of the Division of Plastic Surgery at the Tufts Medical Center; the Respondent, Anthony Perrone; Fabian Saleh, M.D., a forensic psychiatrist who has a private clinical practice and is also part of the forensic service at the Beth Israel Deaconess Medical Center, the Board’s expert; and Cheryl Chase, administrative assistant in the Tufts Plastic Surgery Clinic. Patient A was available and ready to testify during the hearing dates scheduled in January and June 2015.  The hearing was continued at the Respondent’s request (for different reasons) on both of those occasions.  Patient A failed to appear during the April and September hearing dates.   The Respondent was re-examined by his own attorney.  The Respondent also presented the testimony of:  Steven A. Diaz, M.D., Chief Medical Officer and Senior Vice President for Maine General Health, the Respondent’s supervisor; and, Jonathan Siegel, Ph.D., Clinical Psychologist and Unit Clinical Head at the Commonwealth Center for Children and Adolescents in Stanton, Virginia who once provided psychological consulting services for the State of Maine and evaluated the Respondent on December 14, 2014.  Fourteen (14) exhibits were marked.      


The record was left open for the filing by the parties of Proposed Findings of Fact and Conclusions of Law.  The last of the submissions was received on February 16, 2016, thereby closing the record.  The proceedings were stenographically recorded.





FINDINGS OF FACT


Based upon the testimony, the Admissions of the Respondent, exhibits and submissions of the parties, I hereby render the following findings of fact for the sole purpose of any sanctions which the Board may see fit to impose:

1. The Respondent, Anthony Perrone, was born in 1971.  He graduated from Dartmouth Medical School in 2005.  He is board eligible in Plastic Surgery.  He has been licensed to practice medicine in Massachusetts under certificate number 242766 since 2010.  (Exhibit 14.)

2. The Respondent is currently the Chief of Plastic Surgery at Maine General Medical Center, where he has been employed since January 2014.  (Id.)

3. The Respondent was a staff plastic surgeon at Tufts Medical Center from September 2012 through December 2013.  (Id., Tr. I, 57-58, Driscoll Testimony and Perrone Testimony.)

4. The Respondent first met Patient A, a 42-year old female, when she became his cosmetic surgery patient at Tufts.  He treated her from July 8 through December 9, 2013.  (Vol. I Tr., 60, Chase Testimony and Perrone Testimony.)

5. The Respondent initially treated Patient A for a blemish on her face.  He later injected Patient A with both Botox and Restalyne, and she was very happy with the results of this treatment.  (Vol. I Tr., 65, 74.)

6. All of the Respondent’s visits at Tufts were chaperoned.  (Vol. I Tr., 77, Chase testimony and Perrone Testimony.)

7.   The Respondent and Patient A began sending text messages to each other on August 28, 2013.  Patient A sent the Respondent pictures of her face for medical purposes.  The Respondent replied in a professional manner on August 29, 2013.  (Exhibits 3 and 4.)

8. The Respondent submitted his resignation to Tufts in October 2013.  (Vol. I Tr., 103 and Perrone Testimony.)

9.   The Respondent never met with Patient A outside of the office setting.  (Vol. II Tr. 150 and Perrone Testimony.)

10. The Respondent last treated Patient A on December 9, 2013.  She was known to dress flamboyantly.  On that day, she was wearing a “lace up bustier that was unlaced.”  (Vol. I Tr., 46-47, Driscoll Testimony and Perrone Testimony.)

11. On December 9, 2013, the Respondent informed Patient A that he was leaving Tufts and that her care would need to be transferred to another physician.  During the office visit, Patient A showed the Respondent a photograph of herself from her phone, which depicted her scantily clad, and holding a photograph of the Respondent over her genetalia.  The Respondent was taken aback.  (Vol. I Tr. 78-80 and Perrone Testimony.)

12.  When Patient A left after the December 9, 2013 appointment, she initiated a “good bye” type of hug with the Respondent.  He somewhat uncomfortably accepted the gesture.  (Vol. I Tr., 41, Driscoll Testimony and Perrone Testimony.)
13. The Respondent texted Patient A and asked her to send the picture she had shown him to his cell phone.   Patient A responded that she was humiliated and embarrassed because he had seen the picture.  The Respondent again asked her to send the picture.  Patient A sent the picture to the Respondent after telling him not to show it to anyone.  The Respondent requested that Patient A send him other pictures of herself.  He also commented that the picture she had sent him was “awesome.”  (Vol. I Tr., pp. 82-84, Exhibits 3 and 4, and Perrone Testimony.)
14. After the Respondent received the picture of Patient A, he showed it to his boss, Dr. Driscoll.  He also showed the picture to the clinic receptionist.  He sought Dr. Driscoll’s advice based upon his concerns regarding the picture.  (Vol. I Tr., 35 and 86, Vol IV Tr. 267, Driscoll Testimony, Chase Testimony and Perrone Testimony.)

15.  Dr. Driscoll told the Respondent that the situation was potentially difficult and that the Respondent should distance himself from the patient as quickly as possible.  He also told the Respondent to make sure that Patient A’s care was transferred as soon as possible and if necessary, he himself would assume the transition of care, although he was reluctant and knew that there were numerous surgeons throughout Boston from whom Patient A could receive cosmetic care.  (Vol. I Tr. 37, 43 and 49-50, Driscoll Testimony and Perrone Testimony.)
16. Dr. Driscoll was unaware as of December 9, 2013 that Patient A had strong feelings against him as a provider.  (Vol. I Tr. 43-44, Driscoll Testimony.)
17. The administrative secretary at Tufts was responsible for transitioning the care of patients of the Respondent due to his leaving the Tufts practice.  (Vol. I Tr. 44, Driscoll Testimony.)

18. The Respondent did not enter any orders regarding, or write any prescriptions for, Patient A on or after their last office visit on December 9, 2013.  (Exhibit 2.)

19.   Notwithstanding Dr. Driscoll’s advice after viewing the photo of Patient A on December 9, 2013, the Respondent engaged in further text messaging with Patient A.  (Vol. I Tr. 88 and Exhibits 3 and 4.) 
20. On December 22, 2013, Patient A sent the Respondent a text message discussing the return of the fold in her face following the injection performed by the Respondent on December 9, 2013.  She indicated that she needed an appointment that same week.  The Respondent did not reply.  (Vol. I Tr. 98 and Exhibits 3 and 4.)

21. On December 23, 2013, Patient A called the Tufts Plastic Surgery Clinic to schedule her next appointment.  She was told by the receptionist that it was the Respondent’s last day working at the clinic.  She sent the Respondent a text message which said, “Really shocked to hear todays (sic) your last day especially since when I bought the vile (sic) you had said you weren’t going anywhere for a long time??...”  (Exhibits 3 and 4.)

22. In response, the Respondent sent a text that said that his departure was due to an opportunity that suddenly arose.  (Exhibits 3 and 4.)

23. Throughout the day on December 23, 2013, Patient A informed the Respondent of the unsuccessful efforts she was making to find a new physician on her own.  (Id.)

24.   The Respondent finally suggested that she see Dr. Driscoll.  Patient A had a strong negative reaction to the possibility of seeing Dr. Driscoll.  She referred to him as “a complete arrogant asshole.” The Respondent made no further efforts to find Patient A another physician.  (Id.)
25. Beginning at approximately 8:35 P.M. on December 23, 2013, the Respondent continued texting Patient A and asked her to send more pictures.  As requested, she sent additional pictures to the Respondent which showed her scantily clad and partially nude.  The Respondent’s and Patient A’s text messages became more sexually suggestive.  (Id.)
26. During the exchange of text messages, Patient A informed the Respondent that she had a doctor’s appointment the next day and that she would keep him informed of how the appointment went.  (Vol. I Tr. 127 and Exhibits 3 and 4.)

27. During the third day of his testimony, the Respondent admitted that, after he had discharged Patient A from his care, he engaged in the text exchange with Patient A that is contained in Exhibits 3 and 4.  The text messages in question have been accurately depicted in the Statement of Allegations, Paragraphs 36 through 51 which are hereby incorporated by reference so as to avoid unnecessary repetition.  (Vol. II Tr. and Perrone Testimony, Exhibits 3 and 4.)

28. It will be noted here that from 1:42 AM until 2:22 AM, texts were exchanged between the Respondent and Patient A and the Respondent were more sexually explicit and culminated in the Respondent engaging in masturbation and achieving orgasm.  (Id.)
29. At 2:08 PM on December 24, 2013, Patient A sent the Respondent a text message telling him that her appointment with a new physician did not work out.  She asked him to help her “get a game plan until she can see another physician on February 7, 2014.”  
The Respondent did not reply.  (Vol. II Tr. 164 and 167, Perrone Testimony and Id.)

30. The flirtatious banter went on for several more days.  (Perrone Testimony and Exhibits 3 and 4.)

31. On December 29, 2013, the Respondent texted Patient A and told her that he was no longer working at Tufts and that he had transferred all of his patients.  (Vol. II Tr. 174, Exhibit 4 pp. 89-92.)
32. The Respondent finally stopped responding to Patient A’s text messages on January 2, 2014.  On that day, Patient A sent him a lengthy text message venting her frustration at the Respondent’s dishonesty, deception and lack of professionalism in helping her to obtain medical care.  She also stated that she felt sorry for the Respondent’s wife who didn’t deserve his behavior.  She mentioned his wife by name, which frightened the Respondent.  (Vol. II Tr. p. 177-178, 184 and Exhibit 4 p. 97.) 
33. After the testimonial admission by the Respondent of his participation in all of the text messages described in the Statement of Allegations, the focus of the hearing changed to that of establishing Findings of Fact for purposes of sanctions that Board may deem appropriate to impose.  (Vol. II Tr. 78.)

34. The Respondent is ashamed and embarrassed.  He regrets engaging in the cybersex episode and other flirtatious text messages between himself and Patient A.  (Id.)   
35. After the exchange of sexualized text messages, the Respondent realized he had made a mistake, and then clumsily attempted to extricate himself from the situation by employing various means, none of which were immediately effective.  He told Patient A that he had leukemia, which was not true.  He also told her that he had a child who had died.  This was also untrue.  (Vol. II Tr. 171-172, 179-184 and Exhibits 3 and 4.)
36. After the text exchanges had ended, the Respondent continued to be concerned about the safety and welfare of himself and his wife, due to certain ongoing actions of Patient A, primarily her Facebook postings which revealed that she had somehow obtained personal and private information regarding the Respondent and his family, as well as other later postings involving threats and weapons.  He was equally alarmed when Patient A mentioned his sister.  (Vol. II Tr. 184, Vol. IV Tr. 304-307.)
37. As of January 2014, the Respondent has been employed as a plastic surgeon at the Maine Medical Center.  (Perrone Testimony.)
38. The Respondent self-reported this matter to his new boss, Dr. Steven Diaz, as soon as he received a demand letter from Patient A’s attorney seeking $250,000 in exchange for her promise not to initiate a lawsuit against him.  (Vol. IV Tr. 298.)

39. The Respondent disclosed to Dr. Diaz the existence of the present appeal in Massachusetts as well as the related case based on a complaint by Patient A in Maine.  (Vol. V. Tr. 336.)
40. Dr. Diaz wrote three letters of support to the Maine Board of Licensure in Medicine and stands by the content in each.  (Exhibits 11A, B and C.)

41. After the Board initiated an investigation into this matter, the Respondent took a course on Maintaining Proper Boundaries at Vanderbilt University’s Center for Professional Health from June 25-27, 2014.  (Vol. IV Tr. 290, 321 and Exhibits 9 and 10.)  
42. The Respondent’s attendance at the Vanderbilt University course was voluntary.  He found the course and experience very helpful in furthering his understanding of his mistake, and how to identify potential pitfalls in practice and avoid making similar mistakes in the future.  The course helped the Respondent to appreciate that there was no excuse for what he had done, to appreciate how offensive it was, and to take full responsibility for his actions while, at the same time, to move on and learn and grow from the experience by using it as a learning tool and not a death sentence for his career.  (Vol. IV. Tr. 295 and 309-310.)

43. Dr. Jonathan Siegel conducted a thorough forensic evaluation of the Respondent on December 14, 2014.  He interviewed the Respondent and collateral contacts, and all he reviewed all of the materials submitted to him by the Maine Board of Licensing.  He also conducted neurological testing.  (Exhibits 12 and 13.)

44. Dr. Siegel concluded that the Respondent has no cognitive deficits, no sign of any psychological disorder, no mental health issues and no substance abuse issues.  He found that the risk of any recurrence of the nature of the texting between the Respondent and Patient A was minimal, the lowest possible risk ranking.  (Exhibit 13.)
45. Dr. Siegel testified that this case is a “cautionary tale…just how much can go wrong when there is an inappropriate interaction between a practitioner and a patient.”   Dr. Siegel also noted that the “only safe practice…is that if you have provided treatment to someone, that’s it and that’s the way it needs to remain and that status cannot change.”

(Vol. V Tr. 414-415.)

46. Dr. Saleh, the Board’s expert, opined that the relationship that the Respondent had with the patient during December 2013 would certainly fall under boundary violations and not just boundary crossings.  Dr. Saleh further opined that the medium by which the sexual behavior occurred is of no significance.  “The doctor is the doctor.   He has a role.  The patient’s role is to be the patient. So the patient may certainly adapt and may certainly misperceive at times a doctor’s demeanor, but...the onus is on the doctor to assure that his conduct is appropriate and consistent with our profession.”  (Vol. II Tr. 22-24, 210-211.)     

CONCLUSION AND RECOMMENDED DECISION
After a careful review of all of the evidence in this case, I have concluded that the

Board has met its burden of proof with respect to the allegations that the Respondent committed gross misconduct in the practice of medicine, that he engaged in conduct that calls into question his competence to practice medicine, and that he engaged in behavior which undermines the public confidence in the integrity of the medical profession, all in the context of his treatment of Patient A.  As such, the provisions of G.L. c. 112, § 5(c)
 and (d)
 as well as those set forth in 243 CMR 1.03(5)(a)(3)
 and 243 CMR 1.03(5)(a)(18)
 are applicable in this case.  

A clear preponderance of the evidence supports the Board’s contentions that the Respondent became Patient A’s cosmetic plastic surgeon in July 2013 and that the terms of her discharge from his care were ambiguous at best at the time of their final visit on December 9, 2013.  The Board has argued correctly that there is no evidence in Patient A’s medical record that the Respondent had transferred Patient A’s medical care until December 29, 2013, several days after the cybersex incident and after several sexually suggestive text messages. On the same day he viewed the first picture of Patient A at their last visit, he showed the picture to Dr. Driscoll and was told to immediately distance himself from her.  His subsequent actions belie any claim of shock, appall or professional self-interest concerns he felt on December 9, 2013.  He asked Patient A to re-send the picture and he told her that he liked it.


Admittedly, on December 23, 2013, the day/night of the major boundary crossing, Patient A knew the Respondent had stopped working at Tufts.  She told him she had an appointment with another physician the next day.  At this time, the Respondent may have legitimately believed he was no longer Patient A’s physician.  Even so, the Respondent failed to adhere to the ethical protocols set forth in the American Medical Association’s Code of Medical Ethics, Opinion 8.14 on Sexual Misconduct in the Practice of Medicine
 in the manner set forth in the ensuing paragraph.  Further, he demonstrated a lack of common sense in his failure to insist that she find another cosmetic plastic surgeon immediately after their last meeting. Peppered throughout the flirtatious messages are medical questions by Patient A to the Respondent as well as her requests for medical favors.  He answered many of her questions and led her to believe that he still had an interest in her care.  The insensitive, exploitative treatment of patients is tantamount to conduct that undermines the public confidence in the medical profession and renders the physician subject to discipline by the Board pursuant to Raymond v. Board of Registration in Medicine, 387 Mass. 708 (1982), Levy v. Board of Registration in Medicine, 378 Mass. 519 (1979), and, Sugarman v. Board of Registration in Medicine, 422 Mass. 338 (1996).  

The Respondent engaged in conduct which undermines the public confidence in the medical profession.  Raymond, supra and Levy, supra.  He exchanged sexual text messages with Patient A and solicited her to send him pictures of her scantily clad, partially nude, and, specifically her vagina, while she was unsure whether she was still his patient or whether she would begin treating the next day with a new physician.  He lied to Patient A to get her to engage in cybersex with him; he lied to her to get rid of her after he had experienced sexual gratification; and, he lied to her when he thought she would expose his misconduct.  He initially downplayed his relationship with Patient A to the Board.  It should also be noted that the Respondent did not cease all contact with Patient A until she mentioned his wife and family, as well as his ethical obligations.  
All of that being said, I find the consequences to the Respondent have already been considerable.  Based upon my opportunity to observe him throughout his testimony, I find that his expression of regret in this matter is sincere.  He got carried away and exercised extremely poor judgement during December 2013 and he has been experiencing the consequences of his behavior since that time.  The Board should consider this and other mitigating factors such as his professional reputations at Tufts and in Maine, his voluntary attendance at the course at Vanderbilt, his voluntary agreement not to practice medicine and his voluntary disclosures to Dr. Diaz. 

 
In conclusion, I recommend to the Board that it impose appropriate sanctions upon the Respondent for the isolated instance of his statutory, regulatory and policy violations, as well as the  misconduct inherent his unprofessional treatment of Patient A.     
    Division of Administrative Law Appeals,

    BY: 
    Judithann Burke





   Administrative Magistrate



   
DATED:  July 1, 2016
� G.L. c. 112, § 5(c):  the board shall make referrals of physicians to remediation and assessment providers, shall have the authority to approve individual remediation programs recommended by such providers and shall monitor the progress of each physician undertaking a remediation program;


� G.L. c.112, § 5(d): the board shall have the authority to determine successful completion of physician  remediation programs and may make any further orders for probationary monitoring disciplinary proceedings or other action as it seems appropriate. 


� 243 CMR 1.03(5)(a)(3): Grounds for Complaint.


Specific Grounds for Complaints Against Physicians.  A complaint against a physician must allege that a licensee is  practicing medicine in violation of law, regulations, or good and accepted medical practice and may be founded on any of the following:


3.  Conduct which places into question the physician’s competence to practice medicine, including, but not limited to gross misconduct in the practice of medicine, or practicing medicine fraudulently, or beyond its authorized s cope, or with gross incompetence, or with gross negligence on a particular occasion or negligence on repeated occasions.





� 243 CMR 1.03(5)(a)(18):  Misconduct in the practice of medicine.


� Opinion 8.14:  Sexual contact that occurs with the patient-physician relationship constitutes sexual misconduct.  Sexual or romantic interactions between physicians and patients detract from the goals of the physician-patient relationship, may exploit the vulnerability of the patient, may obscure the physicians’ objective judgment concerning the patient’s health care, and ultimately may be detrimental to the patient’s well-being.


If a physician has reason to believe that non-sexual contact with a patient may be perceived as or may lead to sexual contact, then he or she should avoid the non-sexual contact.  At a minimum, a physician’s ethical duties include terminating the physician patient relationship before initiating a dating, romantic, or sexual relationship with a patient.  


Sexual or romantic relationships between a physician and former patient may be unduly influenced by the previous physician-patient relationship.  Sexual or romantic relationships with former patient are unethical if the physician uses or exploits trust, knowledge or influence derived from the previous relationship. 
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