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December 16, 2013
Jenifer Bosco, Director

Office of Patient Protection 

Health Policy Commission 

Two Boylston Street, 6th Floor 

Boston, MA 02116

Re: Testimony regarding the proposed changes to 958 CMR 3.000: Health Insurance Consumer Protection 

Dear Ms. Bosco and Members of the Health Policy Commission:

Thank you for the opportunity to submit testimony regarding proposed changes to 958 CMR 3.000, Health Insurance Consumer Protection.  Adverse decisions by insurance companies are especially concerning for consumers dealing with mental, behavioral, and addiction care.  Consumer protection is a priority for NASW MA Chapter. Our members, especially those in private practice, work diligently to improve the lives of their clients and to ensure they get the services they require, and must be protected, along with the client, from adverse decisions and actions taken during the appeal process.

The following are the issues we are most concerned about in the revised document:

1. Section 3.020: Definitions

a. Medical Necessity

i. Definition of Medical Necessity must include two more provisions:  

1. Services needed to sustain healthy levels of functioning, and 

2. Services needed to prevent illness or loss of function in an at-risk individual.

2. Section 3.100: Clinical Decisions

a. It is inadequate to have only physicians making medical decisions for patients receiving mental health or substance abuse services.  Licensed providers, such as Licensed Independent Clinical Social Workers, are already legally authorized to make decisions regarding “medical necessity.”

b. Add the following bold text: “The physician ‘and other licensed health care professionals and providers’ treating any insured…”  
3. Section 3.101: Carrier’s Medical Necessity Guidelines

a. Add: Carriers must clearly and plainly post criteria for medical necessity on their websites for consumers and providers to view.

4. Section 3.403: Consent to Release of Medical Information
a. There must be a provision protecting a Provider and Consumer in the event the Provider feels that it is detrimental to a patient to release all or portions of a patient record.
b. Provider must be entitled to redact records if he/she deems it necessary to protect the confidentiality of other parties even if these parties were not patients.
5. Section 3.410: Review Panel 

a. Reviewers used by carriers or review organizations must be true peers of the Provider by virtue of their training and clinical experience.
b. In the sentence: “These reviewers shall be actively practicing health care professionals in the same or similar specialty who typically treat…,” we recommend striking the words “or similar.”
6. Section 3.414 Continuation of Services

a. The standard of “substantial harm to the insured’s health” is both subjective and too high in cases of behavioral/mental health and substance abuse services, especially if the services have already been determined to be “medically necessary” by the Provider. 

b. Services and reimbursement for those services must not be interrupted at any time during the appeals process. 

c. Further, fees claimed or paid for services provided during the appeal must not be reclaimed by a carrier or its representative if an adverse finding prevails.
7. Section 3.415: Decisions and Notice

a. Indemnification

i. Provider must be indemnified against any claims by the patient that the written or verbal information submitted by the Provider was not sufficient for the patient to prevail in the appeals process.

ii. Furthermore, Provider must be indemnified against any claims of abandonment if the adverse decision stands and the patient is unable to reimburse Provider out-of-pocket.

8. Section 3.600 Reporting Requirements

a. Statistics Available for Public Scrutiny

i. OPP must post a record of each carrier's rates of denial for services and rates of appeal denials for public view.

9. Section 3.500.1: Disenrollment of Other Providers 
a. Providers must be protected against retaliatory disenrollment by carriers.
10. Compensation for Providers

a. Whenever written or verbal information is submitted by a Provider, he or she must be compensated for the time involved in preparing and presenting such information at a rate no lower than the rate to provide an hour of clinical service and reimbursed fully for any direct costs, including legal consultations needed to insure that Provider is not in violation of any ethics or laws regarding matters related to the protection of the confidentiality of the patient.  

b. Compensation must be made within 30 calendar days of the Provider’s submission of a clean invoice. 

c. If the Provider provides the information at a hearing, then the Provider must be compensated by the carrier or review organization for all direct costs and his/her time for preparation, travel and actual attendance, as well as legal representation at the hearing.  The same rates and timely reimbursement provisions apply.

We urge you to seriously consider and adopt the recommendations made in this testimony.

For questions, please contact Jonas Goldenberg, NASW MA Chapter Director of Clinical Issues at 617-227-9635 x14 or Goldenberg@naswma.org.
14 Beacon Street, Suite 409, Boston, MA 02108
(617-227-9635         FAX: (617) 227-9877
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