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The Human Resources Division (HRD) has prepared the following information in response to questions confronting the separation of Civil Service employees due to lack of work, lack of money, or abolition of position.
APPLICABLE SECTIONS OF LAW

In preparation for reductions in force, municipal and state Appointing Authorities should carefully review and fully comply with all provisions of 

M.G.L. Chapter 31, Sections 39-45, 

which outline requirements regarding order of layoff, notice, hearing, demotion, reinstatement, and reemployment rights.  Reference should also be made to 

M.G.L. Chapter 31, Sections 33 and 26, to Personnel Administration Rule .15, 

and to the local municipal classification plan and to official records maintained in the community relative to Civil Service seniority dates. 

DEFINITIONS OF EMPLOYEE STATUS

In making decisions about separation, it is important that municipal and state Appointing Authorities understand and use consistent definitions to describe the status of affected employees.  The following definitions should be used.

Emergency Employee: An appointment made for a short, limited and specified time without a civil service requisition or certification, to cover an unforeseeable and critical employment need.

Provisional Employee: A person who is employed in a civil service position, pursuant to and in accordance with sections twelve, thirteen and fourteen and fifteen.  

Temporary Employee: A person who is employed in a civil service position, after a civil service appointment, for a specified period of time or for the duration of a temporary vacancy.

Permanent Employee: A person who is employed in a civil service position (1) following an original appointment, subject to the serving of a probationary period as required by law, but otherwise without restriction as to the duration of his employment; or (2) following a promotional appointment, without restriction as to the duration of his employment.

Tenured Employee: A civil service employee who is employed following (1) an original appointment to a position on a permanent basis and the actual performance of the duties of such position for the probationary period required by law or (2), a promotional appointment on a permanent basis.  

The probationary period is six months for all original full-time appointments except entry-level municipal public safety.  

Full-time Firefighters and Police Officers serve a twelve-month probationary period before becoming tenured. 

Municipal public safety reserve and intermittent employees complete their probationary period within six months of appointment if they actually work thirty days within that period.  If the employee does not meet that requirement, the probationary period extends to eighteen months from the first date of appointment.  

Part-time Employee:  An appointment made after certification from an eligible list to a less-than full-time but regularly scheduled position.  Such appointments may be either permanent or temporary.

Reserve or Intermittent Employee:  An appointment made after certification from an eligible list to a roster of employees who work on an as-needed basis.  Following an original appointment as a permanent employee to a less than full time civil service position, including, reserve, intermittent, call recurrent, or part-time position, a person shall serve a probationary period of six months immediately following such appointment if he or she actually works thirty days within that period.  If the employee does not meet that requirement, the probationary period extends to eighteen months from the first date of appointment.

Disabled Veteran: Any veteran, as defined in this section, who (1) has a continuing service-incurred disability of not less than ten percent based on wartime service for which he is receiving or entitled to receive compensation from the veterans administration or, provided that such disability is a permanent physical disability, for which he has been retired from any branch of the armed forces and is receiving or is entitled to receive a retirement allowance, or (2) has a continuing service-incurred disability based on wartime service for which he is receiving or is entitled to receive a statutory award from the veterans administration.

Seniority: Civil service employees shall have their ranking based on length of service, computed as provided in 

Section 33.

ORDER OF SEPARATION

Once an Appointing Authority has made decisions regarding the size of personnel cuts and the areas and titles to be affected, the employment status of the individuals serving in those titles should be carefully researched and reviewed.

(a)
Employees holding status as emergency appointments must be terminated first in the title identified for layoff.

(b)
Regardless of the date of their appointment, individuals holding only provisional status in a title have no statutory protection and must be terminated from that title before any employee appointed from a civil service eligible list.

(c)
Employees serving in a temporary status in the title identified for layoff are retained in preference to provisional employees but must be terminated before permanent employees, regardless of their respective dates of appointment to that title.

(d-1)
Permanent, part-time, municipal employees are retained in preference to each of the above categories, but must be terminated, in the order of their seniority, before any permanent full-time employees, regardless of their respective seniority dates.  

(d-2)
Permanent, part-time, state employees are retained in preference to each of the above categories, but for layoff purposes, employment time is pro-rated and equated to full-time status, in order to calculate an employee’s seniority date.  

If layoffs must be made from among employees holding full-time permanent appointments in the same title, such layoffs are made according to the employees’ seniority in the unit.  Seniority is defined as the first date of permanent civil service employment after certification from an eligible list.  In the case of an employee holding permanent status in anything other than an entry level title, the seniority date is not determined by the date of appointment to the higher title but by the original date of permanent appointment to a civil service position, unless that seniority date has been interrupted by breaks in service or a transfer, as defined in 

M.G.L. Chapter 31, Section 33, 

except that, in certain cities or towns, Special Acts have been passed that apply to public safety forces, which Acts regulate layoffs according to seniority in grade.

It is essential that the correct Civil Service seniority date, not the local longevity date or effective date of a promotion, be used in determining the order of layoff from among permanent Civil Service employees.

Intermittent and reserve employees need not be terminated in the event of a layoff, but may not be worked to fill the vacancy created by the separation of a permanent employee.

DISABLED VETERANS

M.G.L. Chapter 31, Section 26 

requires that disabled veterans shall be retained in employment in preference to all other persons. 

Section 39 

states that nothing in that section, which refers to separation from employment, shall impair the preference provided for disabled veterans in

Section 26.  

It should be noted that disabled veterans should be demoted to a lower grade, based on their seniority, but once they have reached the lowest level in the job ladder or series they must be retained in that title in preference to all others, regardless of respective seniority dates.

NOTICE OF SEPARATION

Appointing Authorities should review the provisions of 

M.G.L. Chapter 31, Section 41 

and insure that its provisions are met in notifying affected tenured employees.  These provisions include, but may not be limited to:  written notice to affected employees, including a description of the action contemplated; a statement of the specific reasons for the decision for layoff in the title and for the layoff of the specific employee; written notice of a hearing, giving time and place, at least seven days in advance, and a copy of

M.G.L. Chapter 31, Sections 39-45.

DEMOTION RIGHTS

A tenured employee who has received notice of separation may file with his municipal or state Appointing Authority, within seven days of such notice, a written consent to demotion to a position in the next lower title or titles in succession in the official service or to the next lower title or titles in the labor service, as the case may be, if there is an employee in those titles junior in seniority.  Tenured employees who opt for demotion waive their rights to a hearing concerning their layoff before the municipal or state Appointing Authority or the

Civil Service Commission.

REINSTATEMENT

Under the provisions of 

M.G.L. Chapter 31, Section 39, 

a permanent employee who has been separated from a permanent civil service position has the right to be reinstated to that position if it becomes available at any time within ten years from the effective date of the separation.  Such reinstatement must be effected before an appointment is made to the title through any other means, including certification of a reemployment or open competitive eligible list.  

Reinstatement to positions may be made from locally maintained departmental reinstatement lists without submitting a requisition or waiting for certification. When a vacancy is to be filled, the employee must be offered the opportunity to be restored to his or her title.  

A Reinstatement Form 10 

must be completed by the municipal Appointing Authority and forwarded to the Human Resources Division.

Reinstatement is made according to seniority in the unit; the most senior person to have been separated (the last person in the title to be laid off) will be reinstated first.

Emergency, temporary, and provisional employees do not have reinstatement rights under this section.

REEMPLOYMENT

Under the provisions of 

M.G.L. Chapter 31, Section 40, 

a permanent employee who has been laid off from a permanent civil service position has reemployment rights for a period of two years.  The name of such employee will be placed by the Personnel Administrator on a statewide reemployment list for the title that the person held permanently.  As vacancies occur in that title, the reemployment list will be certified to all municipalities and state agencies.  Certification will be made from the reemployment list prior to use of any open competitive list.  The use of the reemployment list does not supercede mandatory reinstatement rights as provided by 

M.G.L. Chapter 31, Section 39 

or the use of a list resulting from a departmental promotional examination intended to fill a promotional vacancy.

Emergency, temporary, or provisional employees will not be placed on a reemployment list after separation due to lack of work, lack of funds, or abolition of position.

HRD Notification
Procedure for Municipalities:

As a matter of practice and of law, the termination of any municipal employee working in a Civil Service position must be reported to the Human Resources Division by filing an

Absence and Termination Notice (Form 56).  

It is especially critical that Appointing Authorities follow this procedure for employees separated as a result of lack of work, lack of money, or abolition of position.

Separation of a permanent employee must be reported immediately to insure that the reinstatement and reemployment rights of such employees are protected.

The Appointing Authority must notify HRD promptly of the separation of a permanent employee with rights to be placed on a reemployment list.  Such notice should be made through the filing of a 

Reemployment/Reinstatement List Notification (Form 39).  

Procedure for State Agencies:

State agencies are required to report all terminations of state employees working in civil service positions via HR/CMS.
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