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Supervisor’s Guide to Enhanced Family and Medical Leave

for Executive Branch Employees
PURPOSE OF THIS GUIDE

This Guide is intended to be used by line supervisors and managers in Executive Branch state agencies to familiarize themselves with the enhanced FMLA and their role in managing the use of it.  Questions should be addressed to the agency’s Human Resources FMLA Coordinator, Benefits Coordinator, or HR Director.

LEARN THE BASICS OF FMLA AND LET EMPLOYEES KNOW THEIR RIGHTS

The Human Resources Division (HRD) has developed a summary for all employees of the state’s FMLA policies (see attachment) that will orient you to the policy.  At HRD’s website, supervisors will find this same document as either a 5-page fact sheet or a double-sided pamphlet that should be given to all employees.  The web page also contains a one-page notice that is required to be posted in each work area.  

These documents can be found at the following links:   

http://www.mass.gov/anf/docs/hrd/policies/fmla/employee_booklet.doc
http://www.mass.gov/anf/docs/hrd/policies/fmla/factsheet.doc
http://www.mass.gov/anf/docs/hrd/policies/fmla/poster.pdf
KNOW THE AGENCY’S PROCESS FOR REQUESTING AND APPROVING USE OF FMLA

It is the agency, not the employee, who bears responsibility to designate leave taken as FMLA leave.  A state agency notifies an employee within five business days once it is aware the employee’s absence may qualify under the FMLA.

Because of the complexity of the FMLA and its application, HRD recommends that all FMLA requests from employees be routed through supervisors to the agency’s FMLA Coordinator or HR Office for standardized review and approval.  HRD also recommends that the agency’s FMLA Coordinator issue internal routing procedures and provide training and technical assistance to agency supervisors in the basics of FMLA wherever possible. Your agency may decide to have employees deal directly with the agency FMLA Coordinator on all issues rather than the supervisor.  Regardless of the protocol, supervisors should never be receiving or discussing any medical information or medical certification with their direct reports, human resources, or any health care providers.  All medical information should be sent to your agency FMLA Coordinator or human resources office in a sealed confidential envelope.
In the absence of these resources, supervisors can review the document entitled “Enhanced Family and Medical Leave Guide for Massachusetts Executive Branch Employees” on the HRD website at http://www.mass.gov/anf/docs/hrd/policies/fmla/guide_employees.doc,  contact your agency human resources office, email the FMLA team at the Human Resources Division  HRD-DL-FMLA@massmail.state.ma.us, or contact HRD’s Policy Unit at 

617-878-9710 for assistance.

Since the Commonwealth’s enhanced family and medical leave policy in most issues is more generous than the federal regulations on FMLA, it is suggested that supervisors and HR representatives do not refer to the federal regulations for their answers, but rather use the Commonwealth’s resources for guidance on this subject.

USE THIS CHECKLIST

This checklist is provided to supervisors and managers with direct reporting staff, to augment the agency’s internal FMLA procedures and to simplify management of FMLA:

____

Posted “Employee Rights and Responsibilities” notice in work area.  



http://www.mass.gov/anf/docs/hrd/policies/fmla/poster.pdf
____

Issued copies of Employee Booklet “Summary of Enhanced Family and Medical Leave for Executive Branch Employees” to all reporting staff and new employees. 


http://www.mass.gov/anf/docs/hrd/policies/fmla/employee_booklet.doc
____ 

Identified FMLA resources in agency HR Office.

____

Learned internal agency process for requesting and approving FMLA.

____

Provided “Employee Notice of Family and Medical Leave” form, or agency’s   
own FMLA request form (with identical language) in response to employee request for leave, or when supervisor identifies a need to designate leave as FMLA based on definition of “serious health condition”.  Form can be found at 
http://www.mass.gov/anf/docs/hrd/policies/fmla/forms/employee_notice.doc
____

Kept in touch with employees who are out on leave and communicated 



changes in circumstances that might change the nature of the leave request to 



HR Office.

____

Communicated with HR Office to ensure that employee time is accurately 



posted as FMLA leave on a weekly basis.

____

Ensured that employees needing leave obtain counseling from HR Office so 


that they know the full range of benefits that they are eligible for up front at the 
start of their leave.

Summary of Enhanced Family and Medical Leave for Executive Branch 

Supervisor Guide
What is Enhanced Family and Medical Leave (FMLA)?

Managerial, confidential and bargaining unit employees may take up to 26 weeks of job-protected leave for certain family and medical reasons (12 weeks for certain qualifying reasons if an eligible family member is called to certain types of active military duty). Certain contracted employees may take up to 12 weeks for these family and medical reasons.  Managerial, confidential, bargaining unit, and certain contracted employees can take up to 26 weeks of FMLA time to care for an eligible family member who has a serious illness or injury incurred during active military duty.  Employees are eligible if they have completed their probationary period, or 3 months of employment if there is no probationary period.  

How does this compare to the federal FMLA?

It is in all respects the same as the federal leave, with the exception that the Commonwealth of Massachusetts Executive Branch offers 26 weeks instead of 12 weeks for some types of FMLA leave, and more lenient eligibility requirements.

How much leave is an employee eligible to take**?

26 weeks of unpaid leave, within a 52 week period, for the purposes of: 

· birth, adoption, or foster placement

· serious health condition of the employee, and/or

· serious health condition of the employee's child, spouse or parent.

· serious illness or injury of the employee’s spouse, son, daughter, or parent, if the illness or injury was incurred during active military duty (known as Military Caregiver Leave)

The 52 week period is counted backward from the last date of FMLA leave taken.
Maximum 26 weeks leave in a 52 week period regardless of whether it is paid or unpaid leave.  An agency, at it’s discretion, may allow more than 26 weeks of leave in a 52 week period but the amount over 26 weeks is non-FMLA time.  
**Certain contracted employees may take up to 12 weeks of unpaid leave except they may take up to 26 weeks for Military Caregiver Leave

12 weeks of unpaid leave, within a 52 week period, for the purposes of: 
· certain qualifying situations arising out of a spouse, son, daughter, or parent of the employee being called for active duty in the Armed Forces  
For complete description of the below qualifying reasons, please see the FMLA Guide at: http://www.mass.gov/anf/docs/hrd/policies/fmla/guide_employees.doc
1) Short-Notice Deployment 
2) Military Events and Related Activities 
3) Childcare and School Activities 
4) Financial and Legal Arrangements 
5) Counseling 
6) Rest and Recuperation
7) Post-deployment activities 
8) Additional activities if employer and employee both agree

What is a “Serious Health Condition”?

A “Serious Health Condition” is an illness, injury, impairment or physical or mental condition that involves one of the following:

1.
Hospital Care

Inpatient Care in a hospital, hospice, or residential medical facility, including any period of incapacity or subsequent treatment in connection with such inpatient care.

2.
Incapacity plus treatment

A period of incapacity of more than three consecutive full calendar days and any subsequent treatment or period of incapacity relating to the same condition) that also involves treatment under the supervision of a health care provider.

3.   Pregnancy

Any period of incapacity due to pregnancy or for prenatal care.

4.
Chronic Conditions Requiring Treatments


A chronic condition is one which:

· Requires periodic visits (defined as at least twice per year) for treatment under the supervision of a health care provider;

· Continues over an extended period of time (including recurring episodes of a single underlying condition); and

· May cause episodic rather than a continuing period of incapacity (e.g. asthma, diabetes, epilepsy, etc.)

5.
Permanent or Long Term Conditions 

A period of incapacity which is permanent or long-term due to a condition for which treatment may not be effective. The employee or family member may be under the continuing supervision of, but need not be receiving active treatment by, a health care provider.  Examples include Alzheimer’s, a severe stroke, or the terminal stages of a disease.

6.
Conditions Requiring Multiple Treatments 
Any period of absence to receive multiple treatments (including any period of recovery therefrom) under the supervision of a health care provider, for restorative surgery 

after an accident or other injury, or a condition that would likely result in a period of incapacity of more than three consecutive calendar days in the absence of medical intervention or treatment, such as cancer (chemotherapy, radiation, etc), severe arthritis (physical therapy), kidney disease (dialysis).

What Conditions are Not Commonly Considered Serious Health Conditions?

· Conditions for which cosmetic treatments are administered (such as most treatments for acne or plastic surgery) unless complications develop or inpatient hospital care is required.

· The common cold, flu, earaches, upset stomach, minor ulcers, headaches other than migraine, routine dental or orthodontia problems, periodontal disease, etc. (unless complications arise).

· Substance abuse (unless the leave is for treatment for such and medical information is provided that confirms the treatment is under the supervision of a health care provider or by a provider of health care services on referral by a health care provider).

What is an employee’s responsibilities if he or she wants to use FMLA?

· The employee must provide 30 calendar days advance notice when the leave is foreseeable, or as soon as practicable.

· An agency may require the employee to provide medical certification to support a request for leave because of a serious health condition, and may require second or third opinions (at the agency's expense) and a fitness for duty report to return to work.

· While on leave, if the employee’s circumstances change in such a way as to affect his/her eligibility for leave, the employee must notify the agency.

· The employee must indicate to their employer that they intend to return to work at the end of their authorized leave.

What paid leave can an employee use? 

· Up to ten (10) days out of the 26 weeks of leave for the purposes of birth, adoption or foster placement will be paid leave and can be used intermittently.

· Up to 30 days* of accrued paid sick leave per calendar year for the purpose of birth or adoption, or to care for a seriously ill spouse, child, or parent.  10 days of this sick leave can be used to attend to necessary preparations or legal proceedings concerning the adoption.  Also note that the 30 days can be used for other non-FMLA purposes, e.g. serious illness of a grandchild depending on the relationships noted in the Red Book or union contract, but in any case cannot exceed the 30 days per year limit.   

* Please see applicable collective bargaining agreement as some have a different amount of days (i.e. 60)

· Accrued sick leave for the employee’s personal illness.

· Accrued vacation and personal leave for any of the above purposes.

· Up to ten (10) days of accrued paid sick leave per calendar year may be used for necessary preparation and/or legal proceedings related to foster care of DSS children.  HRD may waive the 10-day limitation in difficult placement situations.  
For more details about the above leave benefits, employees can refer to their union contract or the Red Book for managerial and confidential employees.

What protections does an employee get under FMLA?

The use of family or medical leave cannot result in the loss of any employment benefit that accrued prior to the start of an employee's leave.  For example:

· Employees on approved FMLA leave may continue GIC health, dental, and life insurance coverage at their current part-cost premium contribution percentage for a maximum of 12 weeks (26 weeks for Military Caregiver Leave).   If an employee will be on an unpaid leave after the initial 12 weeks, he/she should contact you’re their agency GIC Coordinator or the GIC,  
·  Upon return from leave, employees must be restored to their original or equivalent position with equivalent pay, benefits, and other employment terms (unless, for example, they have been subject to layoff in the interim, and would have been laid off if they had been working).

How does being on unpaid FMLA leave affect an employee’s creditable service and leave accruals?

An employee’s accruals and creditable service while on unpaid leave may be affected depending upon the length of the leave and the type of creditable service (in the same way that other unpaid leaves affect service).  See Section 13 of the Family and Medical Leave Guide for Massachusetts Executive Branch Employees which can be found at http://www.mass.gov/anf/docs/policies/fmla/guide_employees.doc.

What are an employee’s rights under FMLA?

FMLA makes it unlawful for any employer to: 

· Interfere with, restrain, or deny the exercise of any right provided under FMLA 

· Discharge or discriminate against any person for opposing any practice made unlawful by FMLA or for involvement in any proceeding under or relating to FMLA. 

Employees may file a grievance or an appeal with the Commonwealth, may bring complaints to the U.S. Department of Labor Wage and Hour Division, or may initiate a civil action against the employer.

Where can an employee get further information about FMLA?

Employees should contact their agency’s Human Resources Office, usually the FMLA or Benefits Coordinator.  Employees are also encouraged to contact their HR Office to determine their full level of benefits if they require any type of family or medical leave.
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