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NOTICE OF AMENDMENT REGULATION
808 CMR 1.00 COMPLIANCE, REPORTING AND AUDITING FOR HUMAN AND SOCIAL SERVICES

808 CMR 1.00 Compliance, Reporting and Auditing for Human and Social Services
The Operational Services Division (OSD) has  amended this regulation to:  (1) eliminate cumulative limits on surplus revenue retention by not-for-profit contractors; (2) increase the annual limit on surplus revenue retention by not-for-profit contractors from 5 to 20%; (3) create parity between for-profit and not-for-profit purchase of service vendors' annual earnings limits, unless otherwise agreed to by the contracting agency; (4) amend the definition of capital items for purposes of financial reporting, to align with federal requirements; and (5) correct various changes in terminology or statutory references that are no longer accurate. 
The amendments will be effective upon final publication for Fiscal Year 2016 UFR filings. OSD will be automatically issue wavers for the Surplus Regulation over the 5% and 20% cumulative for FY 16 only.  If your agency has exceeded the 20% (not cumulative) surplus in FY 2016, your agency will be held liable to repay the amount over the 20% Surplus revenue retention 
The three major sections that were amended are:
1.02:   Definitions

Capital Item.  A Capital Item is:
an asset or group of assets of nonexpendable personal property having a useful life of more than one year  or   a repair, betterment or improvement or a group of repairs, betterments or improvements of non-movable assets, which adds to the permanent value of an asset and prolongs its useful life for more than one year; and which costs the lesser of:  (a) the capitalization level established and certified by the Contractor in accordance with generally accepted accounting principles for financial statement purposes, or (b) the dollar amount authorized by the Federal Office of Management and Budget Circular A-122 or A-21, or successors thereto  in aggregate. 

1.03 General Provisions

(6) Commercial Fee. For-profit contractors with authorized prices furnished via all compensation structures in all types of contracts are to be reimbursed in an amount not to exceed the contract reimbursable operating costs incurred by the contractor for the services provided to the Department pursuant to 808 CMR 1.00. Departments are permitted to prospectively negotiate a for-profit earnings allowance for the purpose of furnishing a Commercial Fee to for-profit contractors, which is in excess of the contract reimbursable operating costs for the services being procured. Departments are not required or expected to furnish a Commercial Fee, which is in excess of contract reimbursable operating costs to for-profit Contractors. Each contract executed between a department and a for-profit contractor must either a) explicitly indicate when a Commercial Fee has not been established by indicating that the earnings allowance is zero or b) clearly indicate the amount of the negotiated earnings allowance, by percentage or dollar amount, in the contract. In the event a contract does not specify a commercial fee, the amount authorized shall be assumed to equal the current annual surplus revenue retention limit. For contracts subject to these regulations, If a contract contains language that does not establish either an earnings allowance of zero or a specific negotiated earnings allowance, then the contracting department may authorize a for-profit contractor may to not retain a Commercial Fee from such a contract not to exceed the amount then-authorized for annual surplus revenue retention. In addition, the for-profit contractor may not retain a Commercial Fee from a contract with deficit results of operations or from a cost reimbursement contract. Departments shall consider several approaches in developing a reasonable for-profit earning allowance in accordance with OSDDPS policies and procedures issued pursuant to 808 CMR 1.00 and 801 CMR 21.00. The provisions of this language also apply to M.G.L. c. 71B approved private special education Programs and contracts that utilize non-negotiated unit rates established by Departments and the Executive Office for Health and Human Services Division of Health Care Finance and Policy. OSDDPS shall determine the Commercial Fee, if any, prospectively for M.G.L. c. 71B approved private special education Programs. Departments shall monitor the amount of Commercial Fee from the net surplus from Contract Revenues (or revenues received by M.G.L. c. 71B private special education Programs) and reimbursable costs retained by each for-profit Contractor in any given year and recoup funds or reduce future prices when appropriate in accordance with this regulatory provision and other guidance issued by OSDDPS. 

(7)Not-for-Profit Contractor Surplus Revenue Retention.  If, through cost savings initiatives implemented consistent with programmatic and contractual obligations, a non-profit Contractor accrues an annual net surplus from the revenues and expenses associated with services provided to Departments which are subject to 808 CMR 1.00, the Contractor may retain, for future use, a portion of that annual surplus not to exceed 20% of said revenues. .  Surpluses may be used by the Contractor for any of its established charitable purposes, provided that no portion of the surplus may be used for any non-reimbursable cost set forth in 808 CMR 1.05, the free care prohibition excepted.  OSD shall be responsible for determining the amount of surplus that may be retained by each Contractor in any given year and may determine whether any excess surplus shall be used to reduce future prices or be recouped.


For additional information about these amended regulations, search for “Proposed Amendments to Regulations” under “Key Resources” at www.mass.gov/osd.  
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