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OFFICE OF THE COMPTROLLER

AMERICAN RECOVERY AND REINVESTMENT ACT (ARRA)
AGENCY COUNSEL CHECK IN - September 29, 2009 Meeting Notes


· Thank you everyone who called today.  The goal of the meeting today is to check in with agency counsel with some key reminders that we think they need to be aware of as we get down to some critical deadlines related to reporting, contracting an ongoing compliance issues related to ARRA funding.

· As most of you know, your Department Head will be required to signoff and certify to all ARRA reporting posted to the ANF platform.  ANF will upload this information to FederalReporting.gov.  ANF and the ARRA Project Management Office have sent out separate instructions on the deadlines and data entry of the information into the ANF platform.  In addition, ANF will be issuing additional guidance and contacting agencies directly as needed throughout this process.
· ANF has also issued quality assurance guidance related to the data and the platform.  Agency counsel should ensure that the appropriate staff are getting this information, the reporting leads are communicating with all relevant staff and that agency counsel are coordinating with the reporting leads to ensure that the deadlines are met and to support their Department Head’s certification of the ARRA data on the platform.  Please contact the ANF project management office or Jennifer Hewitt if you have any questions at all on reporting obligations or deadlines.
· It is critical that agency counsels continue to work with fiscal, program, and reporting staff during the next week to ensure that all the information that appears on the platform has been verified as accurate and that all adjustments and corrections have been completed to ensure that the information on the ANF platform is correct.  
COMPLIANCE RESPONSIBILITIES AND AUDITING 
· As you have heard over the past month, compliance and auditing are now the central focus of the ARRA project.  As the data and the reporting is hitting its first deadlines,  we have been told that the data elements identified for reporting and October may be different than the data elements that we will have to report in January.  Therefore, this process continues to be in a state of flux.  This is one reason why the administration opted to have all data centrally reported through the ANF platform to ensure that the information was consistent and accurate.

· Departments will continue to struggle with obtaining information related to ARRA performance from both sub-recipients and vendors.  For several sub-recipients, reporting at this level is new.  There has also been some pushback from both sub-recipients and vendors related to providing information under a contract.  Agency counsel should assist staff with supporting compliance under contracts.
· In the Comptroller's fiscal year memo 2010-05 defining sub- recipient and vendors, we included an attachment that could be used to inform both sub-recipients and contractors of ARRA specific requirements if the contractor were receiving ARRA funds.  Based on some spot checking by the State Single Audit contractor, some departments had not yet sent out this attachment or the information to contractors receiving ARRA funds.
· Therefore, if you have sent out ARRA funds to either vendors or sub-recipients and you have not yet sent out this attachment or the information contained in the attachment, please take the necessary steps to e-mail or fax the updated attachment out at your earliest convenience.  Compliance with the terms of this attachment are a condition of receiving ARRA funds. 
· ***UPDATED ARRA CONTRACT ATTACHMENT - NOTICE OF AMERICAN RECOVERY AND REINVESTMENT ACT (ARRA) PERFORMANCE AND REPORTING REQUIREMENTS.
· *** Departments are required to send a copy of this Attachment, or the contents of this attachment, to any contractor that has received or will be receiving ARRA funds (unless this information has already been provided to send as part of the contract procurement or award).  

· OSD will NOT be sending this attachment to Statewide Contractors since each Department must notify a recipient directly if they are getting ARRA funds and whether the contractor qualifies as either a sub-recipient or a vendor.  

· The Contract Attachment issued in August has been updated with several items that were not ready to be issued at that time:  Required job postings on JobQuest and Apprenticeship requirements for public works contract awards exceeding $1M dollars.  If using the Standard Contract Form, an email or fax sent to the listed Contract Manager is sufficient to provide this notice and the notice does not have to be mailed.  Departments should have a mechanism in place to confirm the receipt of this notice by all Contractors receiving ARRA funds.  Departments are encouraged to review the Recommendations Regarding Contracting Requirements with ARRA Funding as well as the Federal Stimulus (ARRA) Compliance Overview.  The text of the updates appears as follows: 

· ENFORCEABILITY   In addition to all other remedies available to the Commonwealth under applicable state and federal laws, in the event a Contractor or their subcontractor fails to comply with applicable federal and state requirements governing the use of ARRA funding, the Commonwealth may withhold or suspend awards or recover any funds awarded under a contract following an audit. 

· FALSE CLAIMS OR PUBLIC CONCERNS Contractor shall promptly refer to contracting Department any public concerns about the use of ARRA funds (Section 1514), or credible evidence that a principal, employee, agent, subcontractor or other person has committed a false claim (e.g., falsification of time sheets, reports or invoices) under the False Claims Act or has committed a criminal or civil violation of laws pertaining to fraud, conflict of interest, bribery, gratuity, or similar misconduct involving those funds.  Contractor acknowledges that penalties for false claims have been increased under SEC. 1865 of ARRA which amends Section 257 of the Trade Act of 1974 to allow imprisonment up to 2 years, or fines or both.

· REQUIRED JOB POSTINGS at www.mass.gov/jobquest
· Since the primary purpose of ARRA is retention and creation of new jobs, the Governor’s Economic Recovery Mobilization Act requires organizations and entities receiving full or partial ARRA funding to post job openings at JobQuest (the state’s job bank) at www.mass.gov/jobquest.  This website has instructions for posting jobs and managing job orders.  A Business Service Representative located at one of the 37 Massachusetts One-Stop Career Centers statewide or the Help Desk at 1-888-578-6599) can assist you with posting job openings and how to recruit applicants. An additional attachment has also been posted to send along to contractors.  
· APPRENTICE REQUIREMENT 

· The Governor’s Economic Recovery Mobilization Act requires 20% of the work hours on all ARRA funded public works projects with a contract award over $1 million to be performed by apprentices in bona fide Division of Apprenticeship Training (DAT) approved apprentice training program.  This requirement applies to hourly wage employees employed on the project site, employed by the contractor or a subcontractor and subject to prevailing wage.  Contact the contracting Department issuing ARRA funds and DAT at 617-626-5409 for implementation assistance.

· EMPLOYEE WHISTLEBLOWER RIGHT AND PROTECTIONS 

· Section 1553 of ARRA provides protections for employees who make specific disclosures (whistleblowers) about uses of ARRA funds.  Any contractor employer receiving ARRA funds must print and post the following poster or a similar notice to employees of section 1553 and shall include the substance of this clause in all subcontracts.  http://www.oig.dol.gov/recovery/Section1553WhistleblowerProvisions.pdf.  Whistleblower information can be found at: http://www.recovery.gov/CONTACT/REPORTFRAUD/Pages/WhistleBlowerInformation.aspx.  

· These ARRA requirements and the attachment can be distributed to contractors by fax or by e-mail and do not have to be sent by regular mail.  If a department is using the Standard Contract Form, a contract manager listed in the Standard Contract Form can be provided with notice under the contract through e-mail.  We presume that departments have collected up-to-date e-mail addresses for all contractors and are not sending out the type of notice via mail.  If the department does not have up-to-date e-mail addresses, the department should be contacting the contract managers and obtaining e-mails and fax numbers to provide this type of notice to contractors.
· We presume with ongoing updates to ARRA, both for reporting and compliance issues, that these type of contractual updates will continue through the ARRA project period.  Therefore, departments may consider creating a list-serv with e-mail address or fax numbers, so that this type of notice can be easily distributed to contractors.
· Also note that the requirement for providing this type of notice is confirmation of receipt, so the department should have some sort of process in place to confirm that each contractor has received the attachment or any updates as part of the contract file.
· We are sympathetic that these types of distributions are labor-intensive and time intensive and departments are strapped.  However, these procedures have been under construction and are available now and we need to make sure that contractors have this information as quickly as possible since they will be responsible for compliance if they are receiving ARRA funding.

· Another contract related reminder, auditors and inspectors and other interested parties will be looking to see how ARRA funds have been spent and that all contracts or procurements have a specific set of performance goals, expectations, milestones, reporting, and proof of performance related to ARRA goals.  Agency counsel should work with staff to ensure the specifications have been included in contracts, and that if not already done, that these are included immediately.
· In addition, we also want to remind you again that departments should have a mechanism for measuring success for contracts with either sub-recipients or vendors, who have received ARRA funding.  Auditors and inspectors will be looking to see that the Commonwealth received what it contracted to receive and that the quality or performance levels for the goods or services was achieved.  Therefore, it is important to be able to somehow measure or demonstrate that the use of ARRA funding was successful, even if the use of the ARRA funding cannot be specifically measured.
· ALL contractors, irrespective of whether they are vendors or sub-recipients, are going to be required to demonstrate completion of ARRA goals and performance measurements outlined in your contracts, whether your department is distributing grants or entering into a service contract.  So don’t think that just because you identify a contractor as a vendor that you will not have reporting requirements.  Every single dollar is going to have to be reported on.

· It is especially important that departments verify that contractors have been properly defined as either sub-recipients or vendors.  Please note that just because a contractor may be a non-profit or private entity does not automatically mean that they are a vendor.  It is the relationship between the Department and the contractor, what is being performed under the contract and the goals and objectives of the funding that will determine whether the relationship is a vendor or sub-recipient.  See fiscal year memo 2010-05.
· It is critical that departments define contractors accurately and in accordance with A-133, because the reporting and other responsibilities that flow from this decision are extremely different depending on whether the contractor is a vendor or sub-recipient.  If the department is audited and they have made an incorrect decision and the contractors should have been identified as a sub-recipient, the reporting will be inaccurate and the department will be subject to significant findings and potential penalties such as having to repay the funds or losing federal financial participation or other matches. 
· Agency counsel can assist with internal and quality assurance reviews early in the process to ensure that contract staff properly define contractors as other sub-recipients or vendors, and if needed assist with any corrections before significant problems arise.  Agency counsel should not rely on the status quo or the fact that staff state that certain contractors have always been classified a certain way, but to take the extra step to ensure that there is a process or checklist in place, which maps to A-133, so that an auditor could look through this assessment and evaluate the correctness of the classification.

· The rules for sub-recipient monitoring are extensive, and there are unique requirements depending on the type of federal funding is provided. Therefore, departments need to ensure the contractors that are sub-recipients are monitored in accordance with sub-recipient monitoring guidelines.  A-133 contains standards for sub-recipient monitoring.  On our Comptroller website we have a sub-recipient monitoring policy and will continue to provide information as we hear about updates through the federal government.
ARRA RECORDS MANAGEMENT
· In previous Tuesday calls and the materials we have issued, we have continually identified records management as being an important consideration.  The department. should be identifying ways to track all ARRA records, whether in paper or electronic mediums.  Contract files should be managed to include not only the contract documents but also the location of all related information.  
· Decision making correspondence, e-mails, payments, confirmation of services, performance measurement, success criteria, and all other relevant information related to performance under contract.  If this information is not located in the contract file itself, the location of where this information is stored must be included in the file.  Agency counsel should verify the records management protocol is in place and that it is being consistently used for all ARRA records.  This information may be requested when auditors and inspectors come on-site.

· In addition, once the information appears on FederalReporting.gov in October, departments should anticipate an increase in public information requests from the press, the public, constituents, and other interested parties.  Therefore, the department should ensure that its public records protocols are set up to handle any increased traffic for ARRA, including any internal approvals or notices that are required prior to responding to these requests.
· Given that the information reported to FederalReporting.gov is collected and reported centrally through the ANF platform, is imperative that departments coordinate responses to requests in the same manner to ensure that the responses are accurate.  Agency counsel should make sure that if you are agency is required to circulate responses to ANF or the PMO or through Secretariat this protocol is strictly followed to ensure the consistent and accurate information is communicated out in response to public records requests.
INTERNAL CONTROLS UPDATES
· Based on prior recommendations and materials, we presume that departments have undergone or are undergoing the process of updating their Internal Control Plans to include ARRA.  One area of the Internal Control Plan which should receive additional attention is the explanation at the beginning of the plan which identifies the environment and the agency status.  In this section, a department. has the opportunity to outline the historical changes over the past couple of years.  Budget issues, including 9C reductions, staff changeovers and any other issues that impact the ability of the agency to run its operations including the federal grant process and ARRA.
· Inspectors and auditors that come into the agency to audit are required to review the auditing environment and the agency historical issues that impact programs and performance.  The more information a department can include in this introductory section to outline any changes transitions challenges or other issues, will assist the auditors and inspectors understand the environment within which they are performing an audit or inspection.
· If this section of the Internal Control Plan has not been updated to identify any historical changes, current budget restraints, and upcoming budget constraints such as 9C, or budget reductions, the department should take some time to update this section immediately since inspectors from Federal agencies and auditors may come on-site in the near future.
· The biggest issues of concern by federal auditors and Federal Inspector generals, as well as state compliance offices centers around fraud, waste and abuse.  The Stop Fraud Task Force made up of participants from many federal agencies and state compliance agencies are working together, but not only to identify risk areas, but also to provide guidance.  As you also are already aware, a group of agencies with experience in compliance areas is working to develop lists and other guidance to assist in this area.  Since each agency has different risks for fraud, waste and abuse, agency counsel should be working with staff and their internal control plan to identify the biggest areas of risk for fraud and abuse of ARRA funds.  Some of the greatest risks are not the contractors, but internal within agencies. 

· When funding is tight, there are increased risks that staff will not follow internal protocols, procurement rules, segregation of duties and other internal controls.  When funding is tight, risks increase in there is a greater need to ensure that internal controls are in place to protect you and your department. 

· On the contractor side ensuring that you are sending out the attachment terms identifying that the Department has the right to request any details related to expenditures and for performance reports will put your contractors on notice that they will be required to identify performance and quality issues and provide you with data as requested. 

· Following up and requesting periodic reports, status reports, performance details and other compliance information greatly enhances your ability to respond to both public information requests and audit and inspection requests.  Again, a little time and effort on the front end of preparation and notice and throughout the process will make the auditing experience less painful.  
· Again please review all materials on our ARRA website to make sure staff have access to this information and are reading it to comply with this guidance.  In addition ANF, is also issuing separate guidance related specifically to reporting and you need to be coordinating very closely with the reporting leads your secretariats and your Department Head to make sure this information is accurate.

· Please note that departments are required to report on the ANF platform any federal grant received, even if no spending has occurred.  We found out that several departments have received federal grant awards as of September 30 but have not yet submitted those to the Office of the Comptroller to be entered into the system and reported to the ANF platform.  If you are one of these departments you need to make sure that this information is immediately faxed to our federal grants unit to Kevin Moran and Lillian Bennett so that the accounting can be set up and properly reported by the deadline.

· Any issues and questions related to reporting non-MMARS sub-recipient and vendor data on the ANF Platform should be promptly brought up with the PMO through the Department Reporting Leads.  Any issues related to MMARS information must be resolved through normal protocols through the Department CFO and the Comptroller’s Office and may not be changed on the ANF Platform. 
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