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STANDARD CONTRACT FORM 
FREQUENTLY ASKED QUESTIONS (FAQ)

1. QUESTION: Under the “NEW CONTRACT” section, which procurement type should I use when issuing a Contract for a vendor on a MHEC Contract?  Would it be Collective Purchase?

ANSWER: Yes, Collective Purchase is correct.

2. QUESTION: Under the “AMENDMENT” section, which option should I use when doing a renewal under the same terms and conditions?

ANSWER: Amendment to Scope and Budget.  Even though the same terms and conditions are being used, the Scope and Budget are still being amended to extend to the new Fiscal Year.  This option is the default option for most changes.  If really unsure, you can also select “Legislative/Legal or Other” and then specify what is being amended.  The key is not just to select an option but to ensure that it is clear to the parties and others reviewing the documents what is being done. “When in doubt – spell it out.”  Departments can make Amendments clear by including a brief description about the purpose of the amendment and what is being amended in the Brief Description Section. In all cases, the attachments and supporting documentation must outline the details of the amendment.  Note that amendment details should be made as part of the amendment documents and not through separate documents or emails unless these are attached as part of the Contract Amendment.   

3. QUESTION: Which procurement type would we check on the Contract when we are doing business with a vendor whose equipment we have on campus and therefore have to use that vendor?  My example is Datatel which is our student and financial database system.  

ANSWER: If a Contract is being executed for proprietary hardware, software, maintenance or other services, the proprietary requirements must be documented and should have been included as part of the original procurement.  Merely stating that the Contract is for “proprietary” obligations is not enough.  Select “Legislative/Legal Exemption or Other” and attach the justification.  Often, services do not have to be performed by the vendor, but may be performed by vendors licensed or certified to support the proprietary hardware, software or system, and may be available on Statewide Contract or may be bid competitively. 
4. QUESTION:  What additional forms will I need the Contractor/vendor to fill out that would be mandatory in every case? Terms & Conditions, W-9, Contractor Authorized Signatory Form?

ANSWER:  Contract attachments and contents vary depending upon the type of Contract.  Please see the policy chapter for each type of Contract for details regarding contents and attachments. Some forms need to be submitted only once(W-9, Terms and Conditions) and are recorded in the Vendor Customer File (VCUST) in MMARS and do not have to submitted again unless there is a change in legal name, address or TIN.  See Vendor Customer File and W-9s Policy for details.  Contractor Authorized Signatory Forms (CASL) are required for each Contract, but can be photocopied and must be attached to the record copy of each Contract.  Therefore, a single CASL form can be photocopied and submitted for Contracts with multiple Departments rather than having to be completed and submitted each time, unless there are changes. Please see “Quick Reference – Commodities and Services, Grants, Subsidies, ISAs and Chargebacks.  Contract documents and attachments are normally determined at the time a Contract is procured and are identified in the RFR (Request for Response), the grant application or other solicitation.  See the “Contract Attachments” section of the State Finance Law and General Requirements policy. For grants and federal subgrants, see the “Contract Attachments” section of the State Grants and Federal Subgrants Policy.  
5. ELECTRONIC FUNDS TRANSFERS (EFT) 

QUESTION:  With the new Standard Contract Form, EFT will become mandatory.  At the Open/Close meeting, it sounded as if there may be a plan in place to have existing vendors now receiving checks to move to EFT within a six-month period.  Will the Comptroller and/or Treasurer’s offices take the lead on this project?  What responsibilities do Executive agencies have?

ANSWER:  The Office of the Comptroller will issue a plan for a campaign to transition vendors to a payment type of EFT.  Departments are in the best position to verify the accuracy of vendor/payee information because they work directly with the vendor/payee and can take necessary steps to verify information. Vendor/Customer update processing is essential to accurate and timely vendor payments, customer refunds, and tax reporting.   Read the Comptroller of the Commonwealth’s “Vendor/Customer File & W-9 Policy” Verification of Vendor Information and Vendor Authorization section on page 4 for more information.
6. PROMPT  PAYMENT DISCOUNT (PPD) QUESTIONS 
QUESTION:  Many of our individual vendors, i.e. per diem nurses, teachers, etc, who are on Contract do not agree to PPD.  What we have been doing prior to the advent of the new SC is to have them complete and sign the PPD discount form, and then leave the PPD on the SC blank.  Should I do the same on the new SC?

QUESTION:  The Prompt Pay Discount section of the new Standard Contract Form lists an exemption for federal grant/trust.  We do not really understand this exemption.  Does this mean that any Contract funded through federal or trust appropriation accounts are automatically exempted from PPD?  If so, how does this work for encumbrances made against statewide Contracts, where PPDs are already negotiated by OSD?

QUESTION:  My Department receives close to 130 federal grants.  Some of these grants are very specific and time limited and others are block grants that support a variety of services and initiatives.  A number of our Contracts are funded with a mix of federal and state dollars.  In some cases, a state match is required to receive the federal grant. Under prompt pay discount, there is an exemption for “federal grant/trust.”   I read the PPD policy but am still questioning what this exemption means for DPH.  For example, are any Contracts funded in part with a federal grant automatically exempt or does the Contract have to be 100% federally funded to be exempt?  

ANSWER: We have removed the federal grant/trust option from the Prompt Payment Discount section on the Standard Contract form.  Prompt Payment Discounts are required for “accelerated” payments and do not represent a fee discount.  If payees want their funding “faster” for cash flow reasons, then the PPD is the cost of that “acceleration” of payments.  Federal and state grant awards are not exempted from the bill payment policy and will be paid under the standard 45 day payment cycle unless the payee identifies a PPD or a legal exemption.  Delay in getting Contracts executed, financial hardship, or demands for prompt payments are not sufficient legal reasons for automatically accelerating ALL payments under a Contract.  The first grant or Contract installment or payment may be accelerated for the first invoice or initial grant installment, but subsequent periodic installments or invoice payments must be scheduled to support the Payee cash flow needs and the standard 45 day EFT payment cycle in accordance with the Commonwealth’s Bill Payment Policy unless a PPD is provided or an earlier payment date is legally mandated.  Standard Contract Form has been updated with option for 45 day payment cycle.  Contractors that will not offer a PPD for accelerated payments agree to the standard payment cycle.
7. QUESTION:  If the only reason for a Contract amendment is to add or change a Prompt Pay Discount, do we check the amendment type “legislative/legal exemption or other”, or, do we leave the amendment type blank?

ANSWER: Select the “Amendment to Scope or Budget” and provide an explanation in the brief description section.  You also have the option of completing the Prompt Payment Discount Form and retain in the Contract File without doing a formal amendment.  When entering the Prompt Payment Discount information in MMARS, it will go PEND if the MMARS encumbrance is over Department’s delegation.  Submit the Contract Transmittal form with “A” (Admin adjustment only) checked and in Reason for Modification note: “Only entered new Prompt Payment Discount terms in MMARS.”
8. QUESTION:  Statewide Contract (OSD or an OSD-designated Department).  Do agencies have to fully execute a standard Contract form with a master agreement vendor including sending to vendor for signatures?
ANSWER:  The terms of each Master Agreement or Statewide Contract vary but most already have a Standard Contract Form executed by OSD with the Contractor.  Some Statewide Contracts set up terms and require each Department to enter into a separate engagement using Standard Contract Form, but this is not the norm.  Most Statewide Contracts require purchase orders or Statements of Work (S0W) to memorialize the engagement.  Departments should review the specific Master Agreement’s OSD Update to find the requirements.  The OSD Updates provide the most recent changes to existing Statewide Contracts, such as exercising options to renew Contracts, establishing new rates, additions or deletions to the Contractor list or to provide general updated information.
9. QUESTION:  I understand the vendor should be established on MMARS before the Contract is finalized but the EFT policy says to create the VCC when the RFR is submitted.  Since it is personal information, this policy should probably be changed to when the vendor is selected?

ANSWER: We were not able to locate the language stating “RFR submission”.  Instead, we think you meant “selection”.  The “Vendor/Customer File & W-9 Policy” states under Timely Submission of VCCs to Support Timely Payments, Prompt Payment Discounts (PPD) and Intercepts.

Since VCCs require secondary PEND review by CTR (approximately 5 business days if error-free and supporting documentation matches and is complete), Departments should enter VCCs in MMARS and submit supporting documentation for PEND review AS SOON AS the Department has verified that a new Vendor Code is needed, and not wait until the first invoice or payment is due.  Since EFT is the primary medium for Contract payments, the EFT paperwork should be submitted with the VCC in order to enable the EFT set up process and validation through the Treasurer’s Office prior to the first payment.  

VCCs should be submitted at the time a Contractor is selected after a procurement, or as part of the Contract execution process, so that the VCC PEND set up process is completed in time for the Contract Document to reference the new Vendor Code and Payment Address.  The timely processing of VCCs to set up new Vendor Codes ensures that Contract encumbrances can be timely processed, including CTR PEND review for encumbrances exceeding the delegation threshold, and to ensure that payments can be entered to take advantage of Prompt Payment Discounts (PPD).  For Contracts with negotiated PPD for accelerated payments, Departments will lose valuable discounts (that are savings that can be re-spent by the Department) if the VCC is entered late and the first payment can not be processed within the PPD time period to take advantage of the discount.

In addition, VCCs should be set up promptly to enable the DOR pre-match every Friday to tag vendors with outstanding child support and tax payments.  Since the Commonwealth supports intercept of all Department debts, setting up the VCC in time to hit the Friday DOR pre-match enables the Commonwealth to collect valuable tax revenues and ensures children in need of child support are getting this needed support.  

10. QUESTION:  When Departments receive EFT requests, could the vendor submit them directly to CTR for data entry?

ANSWER:  No.  CTR has no direct relationship with your vendors.  Departments are in the best position to verify the accuracy of vendor/payee information because they work directly with the vendor/payee and can take necessary steps to authenticate information.  Vendor/Customer update processing is essential to accurate and timely vendor payments, customer refunds, and tax reporting.  When Departments submit VCCs and VCMs they are certifying with the Department Head Signature Authorization (DHSA) that validation of the information has been completed.  Please review “Vendor/Customer File & W-9 Policy”.
11. QUESTION:  We would like clarification that the Executive Order 504 language now incorporated into the Standard Contract Form applies only to Contracts involving access to personal information.  The first sentence of this provision has qualifying language, stating “For all Contracts involving the Contractor’s access to personal information…”  However, the next sentence begins “Notwithstanding any Contractual provision to the contrary…the Contractor shall” comply with the agency’s ISP, comply with all ITD security policies, enforce those policies and the ISP against employees, be responsible for any data breach, etc.  The language of the second sentence is very broad.  Particularly because the penalty for breach of the terms may include Contract termination, we anticipate that Contractors may raise concerns about whether these terms apply to them even if they do not have access to personal information, and about their need to review, comply with and enforce the agency ISP and ITD security policies in such circumstances.  Could you clarify that the entire Executive Order 504 provision only applies when a Contract involves access to personal information?

QUESTION:  Now that the Standard Contract contains EO504 language is there still a need to complete the Executive Order 504 Contractor Certification Form?

ANSWER:  The Executive Order 504 Contractor Certification Form no longer needs to be completed as a separate form.  Also, the Executive Order 504 terms apply ONLY if the Contractor will have ACCESS to personal identifiable information (PII) or other private or restricted information.  For Contracts not involving access to PII the terms will not apply.  In the event access to PII happens later on in a Contract, these terms will be automatically triggered and the Department will be required to “identify” the PII that is being accessed.  An amendment does not have to be signed, but the Department should be identifying any additional expectations related to access and ensure the Contractor is aware that PII is being accessed.
12. QUESTION:  The Contract end date section contains language enabling close out performance rather ten a had end date which functionally allows Contracts to be completed without having to be amended for final payments.  -  Can they give us an example of this? 

ANSWER:  This is not a change in policy or practice but formalizes current practice.  Under routine fiscal year Contracts ending on June 30th, Contractors are required to complete “substantial performance” by June 30th which means that the goods and services must be delivered by June 30th.  Appropriations are authorized for goods, services and other obligations incurred, received and accepted in the current fiscal year.  See G.L. c.29, § 12. This means goods and services to be paid for with current fiscal year appropriations must be received within the fiscal year (July 1-June 30) (see G.L. c. 4, § 7, 9) and accepted and paid for within the Accounts Payable period.  During the accounts payable period Departments may accept replacement of defective goods, clean up and final installation or maintenance services, corrections or final updates for reports or other “close out” services that “complete” the good or service delivery made prior to June 30th.  These are NOT additional or new services but the “completion” of the Contract services.  Similar to the accounts payable period, Contracts terminating at other times during the fiscal year have the same period of close out to complete and close out the Contract.  Encumbrances will NOT be amended to reflect new services during the close out period, nor will encumbrances be amended to reflect new fiscal year payments. Contracts do NOT have to be amended to allow this close out performance.  Since the services are not new or additional services but are merely completion of the June 30th delivery “dates of services” will still be PRIOR to June 30th and Contractors should bill accordingly just like any other accounts payable invoice.  Since Departments may accept final performance during the accounts payable period, or any other close out period, the “performance period” will still be during the Contract dates of service and no amendment or encumbrance changes are needed since NO new funding is being used.  The language merely allows the Contract terms and protections to extend to cover the period of close out performance.

With this said, Departments may not abuse this language to allow new or continuing services to extend beyond the end date of a Contract because they have failed to get the paperwork done for an amendment.  In this case the Amendment process or the “Thirty Day Extension” process MUST be used to formally extend the Contract beyond the end date and authorize “new” or “extended” services and authorize work and additional funding for this performance. Departments will also have to ensure sufficient funding in the new fiscal year to support the new services.  Departments will be subject to audit findings if they abuse the close out language for new or additional services.   
13. QUESTION:  What if the compensation is both a rate and maximum obligation?  The instructions state that it is either one or the other.

ANSWER:  This is not an unusual situation and Departments have a variety of choices on how to structure their Contracts.  
Note that the Standard Contract Form is not the sole document to interpret the Contract and that the entire document is used to “interpret” the terms of the Contract.  Therefore, Departments should not expect that the Standard Contract Form will automatically answer every question about the Contract.  Our advise in all situations involving clarity of intent “When in doubt – spell it out”.  That means if you don’t believe the format of the Standard Contract Form is clear enough, then you can add information or clarity to the Contract.  The Description section is the perfect place to identify any issues that you want to clarify, such as dates, budgeting, or in this case a combination Contract.  

The Maximum Obligation option is meant to act as a CAP for the ENTIRE Contract, therefore, should be used primarily if the Department is putting a cap on the Entire Contract.  
For Contracts that have both CAP and Rate-based components, the Department may select both compensation options, Rate Contract and Maximum Obligation.  Therefore, the SCF needs to identify which component of the Contract will have a cap and which will be purely Rate-based if a combination Contract is structured. 

Departments can indicate in the Description section “Part A - ______ will have a Maximum Obligation of $_________” and Part B-D will be Rate Based.”  This format will require a formal Amendment whenever Part A is modified.  In the Compensation Section, the Department may also identify “$15,500.00 Part A” which will tag the Maximum Obligation to the Part that has the Maximum Obligation”.

However, the Department ALSO has the option to identify this Contract as a Rate Contract and identify that sections will have CAPs and others will be rated-based.  Many Departments have Task Orders or Statements of Work (SOW) that are under a Rate Contract.  The Departments negotiate and execute multiple SOWs each with a CAP on expenditures.  Departments are required to manage the Contract to the SOW and the Contractor can not exceed the expenditures or obligations on any SOW unless it is re-negotiated.  This allows some flexibility for Departments without having to constantly amend the Contract, but requires a much higher level of Contract Management to ensure that underlying SOWs are kept on track and within budget, just like the management of any other Rate Contract. 

This type of question raises the issue for a Department of how they want to spend their time, managing through the Contract document as the CAP on expenditures, or managing through the Task Order or SOW process.  In BOTH cases they will be communicating CAPs and performance changes or adjustments through a paper process with signatures confirming legal obligations from Authorized Signatories.  Encumbrances will need to be adjusted to support the changes whether through a Contract Amendment or SOW process.  The work is essentially the same, just through slightly different processes.  Departments who believe that the Rate Contract process is somehow “easier” are correct solely for Contracts when rates are constantly changing, for Contracts primarily for goods and simple services, and when the volume of need is unknown.  However, for project based Contracts, the work to manage the Contract performance will be the same, just with different options for supporting documentation.  For most Contracts the level of work and supporting paperwork to manage a Rate or Maximum Obligation Contract should be the same.   

14. QUESTION:  Under the instructions for start dates that incurred prior to the effective date can some specific language be included that will satisfy OSC.  Do they want an attached budget sheet that specifically identifies all obligations incurred prior to the effective date, does the words settlement and release have to be associated with that budget, etc?
ANSWER:  A Department’s goal when completing a Contract should not be to put whatever is necessary to “satisfy OSC” but to fully document the circumstances of the Contract in order to sustain a legal challenge, audit request or public records request.  If CTR requests additional information, it means that what is being provided may make sense to the Department, but is either not clear on the face of the Contract, has insufficient explanation or has been completed incorrectly.  Note that CTR rejects submissions not to meet CTR issues, but to ensure that the Department is meeting published requirements for the transaction to PROTECT the Department and the Commonwealth.  In addition, CTR is familiar with audit standards and identifies discrepancies that may be flagged if the Department is audited. Therefore, CTR secondary review is not meant to make it harder for the Department to do business, but is meant to ensure that the Department is managing to the published standards and not risking audit findings. 
Therefore, Departments should view the CTR secondary review as a welcome second look to ensure that the internal controls in place at the Department are working.  Departments should take any rejects or corrections as helpful adjustments and should be ensuring that any Contracts that are being processed under the delegation limits are being managed with the same level of care and attention as the documents being submitted to CTR for secondary review.  
For Settlements, Option 3. under Anticipated Start Date will identify a settlement.  There must be SOME form of attached supporting documentation that outlines what obligations were incurred PRIOR to the effective date of the Contract and how much that performance cost.  It is helpful to include an explanation of why the lapse occurred and what steps are being put in place to prevent a future lapse (which demonstrates fiscal responsibility for audit or public records requests).  Merely attaching the budget and stating that the same budget applies is insufficient.  Contractors know what was performed during this period and are usually able to invoice any other client for what was performed.  Therefore, this is not an unfair request.  The budget document does not have to be amended, but the Department and Contractor must agree to the level and cost of performance made prior to the Effective Date.
For example: A Contract bills for performance on a monthly basis and the Contract Amendment was signed on July 15 instead of July 1, even though performance continued into the new fiscal year.  If the Department authorized the work to be performed or continued, the Amendment documentation should identify why the delay in execution occurred, what steps have been put in place to prevent a future lapse, and should state that for the monthly performance for July, performance made July 1-July 15 is covered under the settlement.  If the budget can be broken down by day or by performance the value of the performance on these dates should be included.  
15. QUESTION:  We would like clarification regarding the anticipated start date section.  An example is:  Both the vendor and DOR sign the Contract on April 4, 2011, however both parties agree that the actual start date is April 10, 2011.  By checking off Option 1, the "Effective Date" would be April 4th.  We think in this situation, we should be checking off Option 2 and typing in April 10, 2011 in the space provided here.  Is this correct?  

ANSWER: You are correct.  For the purposes of your situation Option 2. is used correctly for this situation.  The key is not just to select an option but to ensure that it is clear to the parties and others reviewing the documents what is being done. “When in doubt – spell it out.”  

FURTHER DISCUSSION:
Option 1 is the default option when performance may begin as of the Effective Date (latest signature date and any required approvals).  Option 1. was created as the DEFAULT option, so that Departments did not run into discrepancies by entering an “anticipated” date and then having a discrepancy when the Contract was actually signed.  For most Contracts this is the best option.  If the parties want a new Contract or renewal to begin as of the upcoming fiscal year then list the fiscal year(s) (ex. “FY2012” or “FY2012-14”) in the Brief Description section. Performance starts and encumbrances reflect the default Effective Date (if no FY is listed) or the later FY start date (if a FY is listed).
Therefore, Departments can ensure clarity of start date (or ease any concern about the date) by identifying in the Description section, “Program A, B C for Fiscal Year 2012”, or “Renewal of Contract for FY 2012” or any other descriptor that identifies the period of performance that will make it clear for the Department and Contractor and anyone else when the performance will start.  The encumbrance will then reflect the appropriate date of July 1st which has been identified in the Contract.  
Option 2.  Use Option 2 only when the Contract will be signed well in advance of the start date and identify a specific future start date.  Do not use Option 2 for a fiscal year start unless it is certain that the Contract will be signed prior to fiscal year.  This option may also be used for parties that really NEED to “SEE a date, however the Contract MUST BE EXECUTED prior to this date.  If the Contract/Amendment is signed later than the listed date, the legal “Effective Date” governs and the Contract will DEFAULT to the execution date.  The Department will have to change the Encumbrance dates to match the effective date or provide settlement supporting documentation for the period of the lapse to support the earlier date listed. This creates confusion for everyone, so this option should be used ONLY when the Department can GUARANTEE execution prior to the date listed.
Option 3 is used in lieu of the Settlement and Release Form when the Contract/Amendment is signed late, and obligations have already been incurred by the Contractor prior to the Effective Date for which the Department has either requested, accepted or deemed legally eligible for reimbursement, and the Contract includes supporting documents justifying the performance or proof of eligibility, and approximate costs.  Any obligations incurred outside the scope of the Effective Date under any Option listed, even if the incorrect Option is selected, shall be automatically deemed a settlement included under the terms of the Contract and upon payment to the Contractor will release the Commonwealth from further obligations for the identified performance.  All settlement payments require justification and must be under same encumbrance and object codes as the Contract payments.  Performance dates are subject to G.L. c.4, § 9.
In the event the Contract is executed after the Effective Date under ANY Option, the option will AUTOMATICALLY be converted to a settlement option and the Contract must identify with supporting memo or other documentation that it was signed after the Effective Date and the level of performance and cost that was incurred prior to the effective date (the same requirements as if Option 3 had been used.)  The Department and Contractor DO NOT have to re-execute the Contract or initial Option 3.  The default option is meant to incorporate ALL SCENARIOS.  The only difference between Option 1 and Option 3 will be that Departments KNOW the Contract will be executed late for Option 3, and for Option 1 it is unknown at the time but happens.  In either case the same “back up” will be required.  Departments must therefore be careful to include “supporting documentation” such as a justification or memo that outlines any discrepancies between the effective date and the dates entered into in MMARS to ensure that CTR staff, the Contractor, QA staff or auditors are clear about the circumstances and obligations under the Contract.  
16. QUESTION:  The instructions reference entering a Contractor Payment Remittance Address (p. 2), but I don’t see a place to enter this on the Contract.  On the new standard Contract form, the vendor code address id line seems to be simply asking for the payment address id, and not the full payment address. There doesn't seem to be room for the full address. What should be input there?

ANSWER:  The Vendor Code Address ID is the field to be completed on the new form.  We inadvertently left the Contractor Payment Remittance Address in the new instructions.  It has been removed.
The Address ID is necessary to ensure that Departments are verifying the correct information in MMARS PRIOR to executing the Contract and validating EFT set up for the identified payment address.  Departments have told us that often Contracts are encumbered and paid by staff other than the Program or Contract staff who are involved in the Contract negotiations and often have to “guess” which remittance or payment address to use if there are multiple options available.  The updated “Vendor/Customer File & W-9 Policy” outlines the validation and authentication process that Departments are required to perform at the beginning of a Contract and throughout the lifecycle of a Contract to ensure that payments are being directed to “legitimate” addresses and bank accounts and to ensure that there is no misdirection of funds, theft or fraud.  
17. QUESTION:  The Contractor Certification link does not work properly on page 1

ANSWER:  The link has been fixed.

18. QUESTION:  On page 3, Public Records and Access, where is the guidance that states records must be kept for 7 years? We have always used a 6 year threshold based on the MA Statewide Records Retention Schedule <http://www.sec.state.ma.us/arc/arcpdf/0111.pdf> which states in the Legal and Regulatory section, #7 Contract and Agreement Legal Files, p. 76, to keep Contract and Agreement Legal Files 6 years after close of Contract and last payment.

ANSWER:  The Public Records and Access section on page 3 of the Standard Contract form instructions pertains to the Contractor’s responsibility as opposed to the Departments responsibility which is based on the Massachusetts Statewide Records Retention schedule published by the Records Conservation Board.  The Records Conservation Board recognizes this disconnect since it used to be in line with the T&C.  In most cases this presents no issue for the Department or Contractor.  Any Departments or Contractors who raise this issue may add a clarification stating that the records under this Contract will meet the record retention schedule as published by the Records Conservation Board for Contracts.  
19. QUESTION:  Regarding Pandemic, Disaster, or Emergency Performance, does this also apply to Contracts supported by federal dollars for a specific purpose? For example, we have a federal grant that support services for victims of crime. Many of our subgrantees have expertise in grief and trauma.  When a natural disaster occurs, their skills can be beneficial, however, based on our federal guidelines natural disasters do not meet eligibility services for the grant.  Does this clause allow us to determine if and when such exceptions can be made?

ANSWER:  The types of services performed during a Pandemic, Disaster, or Emergency must be defined as an eligible service in the Federal guidelines.  The language allows access to needed services and performance during a disaster.  Some Departments with grants that offer the types of performance that could be beneficial during a disaster have gone to their Federal Grantor agencies and determined up front whether certain services would qualify or not.  In other cases, the Department could mobilize a grantee if warranted under an emergency with the understanding that any funding would not be covered under the grant but only under disaster funds that might be available at a later date.  These decisions are carefully coordinated with the Office of the Governor and the Executive Office for Administration and Finance and not solely by the Department.  In the event these emergency services are needed, the Contract provides the mechanism to identify Contractors and the types of available services instead of having to execute a new Contract.       

20. QUESTION:  The Procurement Type section for a new Contract indicates that Department procurements must attach the RFR to the Contract.  We currently have a filing system that incorporates a set of files for each subgrantee we Contract with.  The files include a separate folder for the RFR, budget, Contract, Contract, etc.  All files are clearly labeled as such, is this method of records management sufficient in accordance to the Standard Contract Terms?  

ANSWER:  The Contract/procurement/payment file must contain or document by reference the location of all documentation related to the particular Contract and payments.  Department is the keeper of the official record copy of Contracts, invoices, vendor changes and verification, and all back up supporting documentation.  The method of records management must enable a Department to retain and archive Contract records (including invoices, back up supporting documentation, vendor and invoice verification) in accordance with the Statewide Disposal Schedules issued by the Secretary of State Records Conservation Board.  

Records Management is not the sole consideration.  Effective Contract Management should be a priority other than just managing the records.  We would urge you to consult with your program, Contract, CFO and legal staff to discuss whether this model enables staff to most effectively “manage” the Contracts or is just a mammoth paper management system that drives the process.  Effective Contract and Fiscal management must be the primary priority and any staff who are involved in the management of the Contract MUST have access to the Contract Document AS A WHOLE, not just bits and pieces of the Contract.  If the staff processing paperwork have only the SCF and not the entire Contract, then they are not managing the Contract but merely the SCF, which raises a significant risk that they will not see or notice the key terms inside the Contract that require management.  If staff managing the Contract do not have access to the RFR (that outlines the terms and parameters of the Contract and expectations) the Response (which outlines the Contractors “promises” for performance) and the other documents, staff will not be managing either to the Department’s expectations or the Contractor’s assurances for performance. Whatever “filing” system the Departments employs, the staff managing the Contracts from inception to payments must have access to the Contract document to ensure that whatever action they are taking is consistent to what has been legally promised in the Contract.  Otherwise, the Department risks having a sufficient filing system, but an ineffectual Contract Management process which exposes the Department to fraud, waste and abuse of government funds.  

21. QUESTION:  Will there be any changes made to the InterDepartmental Service Agreements (ISA) in the near future?
ANSWER:  Yes.  It is our intent to update the ISA form next.  
22. QUESTION:  I am trying to do a mail merge for my Contracts using the latest form from your website.  There appears to be a problem with the page numbering.  There are five pages in the new Contract.  When I complete the merge; I get page 1 of 82 (this represents all the pages I am printing).  

ANSWER:  There is no problem with the document.  When you do a mail merge the entries are replicated one after the other in one document and the footers are “page # of #” so it will automatically update the pages.

More importantly, Departments should NOT be doing mail merges and mailing out the Contract. Departments should be completing the Contracts electronically, emailing the Contracts to Contractors, have them complete any required fields electronically and then print and return.  Also the document can be signed and scanned or faxed back to expedite signature and attach the original when received.  

Mass production of documents costs enormous amounts in postage and is inefficient especially if changes need to be made and encourages Contractors to complete entries by hand which are often eligible.  Notice and reporting should be done through email.  Legal notice is now allowable through email.  Departments need to communicate with Contractors by email.  Even if multiple documents need to be sent to Contractors, Departments should be moving to more cost effective electronic options, with the appropriate security and encryption if private, sensitive or confidential information is being communicated. Requiring Contractors to submit hardcopies is fine.  Making the hardcopies and mailing, unless absolutely necessary, is not efficient or cost effective.  
23.   QUESTION:  Do you have a recap of changes/differences from old contract to new?  I have a contractor that is asking in that it would expedite legal department review.

ANSWER:  Most of the substantive terms have remained the same, however, there is additional language, legal cites and terms that have been added throughout the instructions and the Contractor Certifications that require review.  Certifications previously made through separate attachment are now included in the contract terms.  Updates to the Prompt Pay Discount (PPD) policy and terms, and electronic fund transfers (EFT) policy should be reviewed.  Contractors are not entitled to accelerated payments in less than the standard payment cycle of 45 days.  Contractors are also required to receive payments through EFT.  The Contract has been cut from 11 to 5 pages which should expedite the review. 

24.  QUESTION:  Can you tell me, in what cases will I need to use the Contractor Authorized Signatory Form?
ANSWER: The Contractor Authorized Signatory List (CASL) is required for all contracts to enable the Department to verify that Contracts and all attachments, W-9s, and other legal forms are signed by authorized signatories and to reduce fraud, theft and misdirection of payments.  Please review.  Contractor Authorized Signatory Forms (CASL) and the State Finance Law and General Requirements policy.  Note: the authentication requirements in the “Vendor/Customer File & W-9 Policy” indicate the use of the CASL for W-9 and EFT authentication to ensure tax and payment addresses are accurate and payments are not misdirected.

25.   QUESTION: I would like clarification regarding page 4 of the above referenced memo, section p - electronic distribution.  I understand the distribution of a contract to a vendor, vendor completing and returning the contract to the dept. electronically (so the signature is not actually  “live”).  The dept sends to the Dept Head who adds a “live” signature   and the contract (with only one live signature) is attached to the paperwork?  Is this considered the original?  Or is a hard copy of both vendor and school required?

ANSWER:  When a Contractor executes a contract and then scans and emails it back or faxes it to the Department it is considered a “live” signature of the Contractor.  The Contractor then mails the hard copy to the Department.  The Department Head or authorized signatory may sign a print out of the scanned document that was emailed or faxed, OR the Department Head or authorized signatory may sign a blank copy of the contract sent to the Contractor and attach to the printed scanned copy or the fax.  The two documents with signatures create the contract for the purposes of securing an Effective Start Date.  The Department Head or authorized signatory has the choice to re-sign the “hard copy” of the document signed by the Contractor when it is submitted to the Department, using the same date as their original signature on the scanned or faxed copy, but this is not required.  If securing a start date is not at issue, then the Department can wait until the hardcopy is received by mail. 
26.  QUESTION:  Just have one question regarding the start date option of the new contract.  Our contracts begin July 1 (based on a fiscal year) and I am not sure which option to use, 1 2 or 3.

ANSWER: Please see the Answer to Question 15. above.  

27.  QUESTION: Are there any exceptions at all to the EFT policy? Our Department has several vendors that will likely not agree to EFT.  
ANSWER:  The Office of the Treasurer (TRE) has determined that payments should be made through EFT and the Contract has been updated to support this policy.  We have found few if any exceptions to payment through EFT that warrant the added expense of paper checks and postage.  EFT is a condition for contract payments and supports the Commonwealth’s Bill Payment Policy and the cost saving measures being implemented by TRE.  Usually, after getting the details of why a Contractor objects to EFT we are able to provide resolution to the Contractor’s concerns.  These situations are reviewed on a case-by-case basis and we invite you to submit additional details and supporting documentation to the CTR Legal Unit for assistance. 
28. QUESTION:   For the purpose of my questions, neither the Contractor nor the Department has signed the standard contract form; therefore, the Effective Date of the contract is unknown.  Is it acceptable for the Department to add the “SOME form of attached supporting documentation” to the contract package AFTER the contract has been executed so that the level and cost of performance are accurate?  If so, how will agreement by both parties be evidenced (e.g., additional signatures, email)?  Or would OSC prefer that the attached supporting documentation be included in the contract package BEFORE the contract page is signed even though it will have to contain estimates?

ANSWER:  Please see the Answers for Question 14. and 15.  The Department needs to fully document the terms of a Contract in order to sustain a legal challenge, audit request or public records request. CTR’s role with secondary review is to assist with ensuring that sufficient documentation exists to support these requirements. The goal when completing any Contract will be to clearly outline the terms of the engagement including when performance is authorized to begin, what performance will be eligible for compensation, and any other circumstances relevant to performance that may come up if an audit or other review of the Contract is made. 

Therefore, the parties should know at the time of execution approximately when performance will start, the performance expectations and the value of the performance for payment purposes.  If these terms are approximate, and performance must begin, then the approximate terms are identified at the time of execution of the Standard Contract Form and then confirmed through Amendment once finalized.  It is not wise to allow performance to start while “the details” are worked out since this creates an audit issue for the Department.   
Since the Standard Contract Form is supposed to document the period of performance, the Effective Date is the presumed “start date” UNLESS the Contract identifies an EARLIER or LATER start date by using the Options 1-3, and any other additional information in the Description section and by attachment.  

If the Contract is executed after July 1, 2011 and the performance will not begin until the Standard Contract Form is executed, then the date executed (effective Date) will be the start date of performance.  The budget and scope should be aligned to support this period of performance.  Even though the Contract may be for fiscal year performance, the Contractor is not automatically entitled to funding prior to the Effective Date.  Contractors may only be paid for performance made and accepted in accordance with the terms of a Contract.  

If the Contractor was “authorized” by the Department to start or continue performance under this example between July 1, 2011 and the effective date of the Standard Contract Form, then the Department and Contractor would have to document this performance during the lapse (either prior to the new Contract or between the prior Contract and Amendment).  The documentation should identify why the delay in execution occurred, what steps have been put in place to prevent a future lapse, and should identify what performance was made during the period of the lapse (even if the budget and scope already include the performance).  If the budget can be broken down by day or by performance the value of the performance on these dates should be included.  If the performance is not severable and is part of a larger project, program or services, then the documentation should identify what performance was completed during the period of the lapse that is being accepted by the Department under the Contract.  There is no set format for how to document this performance, however, it must be clear from the documentation what is being accepted as performance under the Settlement in as much detail as available to the Department.

Note that the key requirement here is that the Department must “authorize” the performance.  Contractors are NOT entitled to unilaterally start or continue performance.  Even if a Department does not “authorize” performance to begin or continue, “acceptance” of goods, services or other performance will be considered authorization since the Commonwealth cannot accept the value of performance without compensation.  Therefore, a Department may not “accept” performance unless the Department intended this performance to be made or unless there is sufficient funding to support the performance.  A Department has the right to reject performance when it has not been authorized or accepted, provided this rejection is made in good faith. 
Option 3 is used in lieu of the Settlement and Release Form when the Contract/Amendment is signed late, and obligations have already been incurred by the Contractor prior to the Effective Date for which the Department has either requested, accepted or deemed legally eligible for reimbursement, and the Contract includes supporting documents justifying the performance or proof of eligibility, and approximate costs. 

Example:  When a new Contract is being executed, or an amendment is being performed the same situation occurs:  no “effective Contract” is in place until the Standard Contract Form is executed.  If the Department authorizes performance to begin under a new Contract, or to continue under an amendment, that performance is being authorized outside the scope of a Contract. 
Note that the fact that a procurement authorized the work, or a grant award has been given for the performance, or an earmark exists in the budget for a particular payee, no performance is authorized without a Standard Contract Form formalizing the engagement for Contracts (other than Incidental Purchases).

In addition, it is never good practice or fiscally responsible to allow a Contract to lapse or to allow a Contract to start without a signed Contract.  Every effort must be made to have the Standard Contract Form executed for start date purposes, even if all the details of performance have not been ironed out.  If the Contract execution is being delayed because the parties are unwilling to execute until certain terms are resolved, this is even more reason to prevent performance from starting or continuing until the Contract is signed.  In the event critical performance is needed, such a client care, then for “new” Contracts, a Standard Contract Form should be signed based upon the performance that is required and authorized for the first several weeks of performance and then amended when the final terms are settled.  For Amendments, a 30-day extension should be done to bridge the gap between the current Contract and Amendment so contract coverage continues.  See the State Finance Law Policy and Amendments, Suspensions and Termination Policy for additional guidance and recommendations.  

29.  QUESTION:  Are contracted interpreters or other human/social services exempt from the PPD under G.L. c. 29, §. 23A?  What documentation is needed to document this in the Contract?

Payees will be paid under the standard 45 day Payment Cycle and are not entitled to “accelerated” payments unless they offer a PPD or they are required to be paid earlier by statute.  If you look at the Prompt Payment Discount Policy (PPD) under “Exemptions”   Ready Payments under G.L. c, 29, § 23A are a listed exemption.  However, in order to have this exemption these Contractors should be set up for Ready Payments in MMARS or through EIM for ready payments. 
The Standard Contract Form should have a check mark on the option “__ statutory/legal or Ready Payments (G.L. c. 29, § 23A)”.  If this option was not listed on the Standard Contract Form that was executed, then you may document the exemption from PPD in the Contract package and we recommend that you put a statement in the comment field of the encumbrance that this Contract is exempt from PPD for Ready Payments. The Contract does NOT have to be re-executed.  For audit purposes, you should document that this is a Ready Payment Contract.   For example, you can send an email to the Contractor that “Payments under this Contract are processed under G.L. c. 29, s. 23A as ready payments and are exempt from Prompt Payment Discounts.” Or, you can note on the budget or scope by attachment that the payments are exempt from PPD.  If an Amendment is done later in the fiscal year, then the PPD exemption would be noted at that time. If the PPD section is left blank, payments will be presumed to default to the standard 45 day payment cycle.  
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