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Introduction
To all District Court Judges:
| am pleased to distribute to you this 2009 revised edition of the District Court’s Criminal
Model Jury Instructions.

A judge is never more aware than when presiding over a jury trial of our mutual commitment
to deliver “right and justice freely, . . . completely, and without any denial; promptly, and
without delay; conformably to the laws.” MASSACHUSETTS DECLARATION OF RIGHTS, ART. XI.
An accurate and intelligible charge to the jury plays a pivotal role in that process. As the
American Bar Association has noted, “Instructions to the jury should not only be technically
correct but also expressed as simply as possible and delivered in such a way that they can
be clearly understood by the jury.” ABA STANDARDS FOR CRIMINAL JUSTICE, Trial by Jury §
15-3.6 (2d ed. 1980).

This new edition marks the 35th anniversary of the initial publication of these model jury
instructions. Over the years they have embodied a major commitment by the District Court
to inform our citizen jurors about the law not only accurately but also intelligibly and in plain
English. The introductory essay on “Drafting a Plain Language Jury Instruction” sets out
some of the principles that have guided this effort.

Since their initial publication in 1974, this set of model instructions has been greatly
expanded and updated through the sustained research and drafting of many judges,
assisted by staff of the Administrative Office of the District Court. The many supplemental
instructions and extensive notes have assured that the model instructions do not become a
rote script, but a starting point that can easily be tailored or supplemented for the particular
case being tried.

Greatly expanded editions were published in 1988 and 1995 by the Committee on Juries of
Six, chaired by Hon. Arthur Sherman (Cambridge), with members Hon. Neil Colicchio (East
Boston), Hon. Wendie I. Gershengorn (Cambridge), Hon. Ernest S. Hayeck (Worcester),
Hon. William B. McDonough (Holyoke), Hon. John B. Murphy, Jr. (Malden), Hon. Alphonse
C. Turcotte (Chicopee), and Hon. Elbert Tuttle (Superior Court), with the help of Executive
Director and General Counsel Michael J. Shea.

This 2009 revision has been accomplished by the Committee on Criminal Proceedings,
chaired by Hon. Phyllis J. Broker (Woburn), and consisting of Assistant Clerk-Magistrate
Catherine M. Coughlin (Newton), Hon. James F. X. Dinneen (Region 2), Assistant Clerk-
Magistrate James J. Foley (Quincy), Chief Probation Officer Peter P. Heymanns (Holyoke),
Hon. Rita Koenigs (Pittsfield), Hon. Michael C. Lauranzano (Lynn), Hon. Andrew L. Mandell
(Fitchburg), Chief Probation Officer John M. Morganstern (Springfield), Hon. Tobey S.
Mooney (New Bedford) and Hon. David S. Ross (Orange).



The Committee was greatly assisted by the considerable legal talents of Deputy General Counsel
Ellen S. Shapiro, with research assistance from Law Clerk Brien M. Cooper. The Committee's work
has made a substantial contribution to the administration of justice in this Commonwealth, and they
have the thanks of all the judges.

This new edition includes 27 model instructions that have been added and distributed since the last
edition in 1995 and additionally includes 3 new model instructions that have not previously been
distributed:

2.540 Subsequent Offense

7.240 Failing to Register as a Sex Offender

7.300 Giving False Name upon Arrest.

The Committee on Criminal Proceedings has also reworked the wording of another 36 model
instructions, sometimes substantially. Finally, the notes for all instructions have been reviewed and
the notes for 101 instructions have been revised to reflect legal developments sincet he 1995
edition.

The 2009 Edition includes two new charts. One is a chart of "Required Jury Instructions." This will
provide judges with a convenient checklist of instructions that the appellate courts have required be
given (either sua sponte or on request of the parties) or have affirmatively recommended. A chart of
"Potential Money Assessments has been appended to Instruction 2.520, which offers suggested
dialogues for imposing sentence.

After consideration the Committee decided to completely revise the numbering scheme for
instructions in order to permit them to be grouped better. It is hoped that the advantages of the new
groupings will offset any adjustments occasioned by the renumbering. The former numbers (and last
revision date) are shown in the table of contents.

This new edition will be available in the "Criminal" area of both the District Court's intranet and
internet sites (the latter at www.mass.gov/courts/districtcourt). Future updates will be posted on
those sites.

Our sincere thanks to Massachusetts Continuing Legal Education, Inc., and to John M . Reilly, Esq.,
its Executive Director, and Maryanne G. Jensen E sq., its Director of Publications, for their
generosity in printing and distributing this new edition to the judges, and for making it available to the
Bar and the public. We are sincerely grateful to MCLE for its many contributions to the District Court
judiciary.

Lynda M. Connolly
Chief Justice of the District Court

*The jury instructions were revised May 2011 and January 2013.

Introduction by Chief Justice Lynda M. Connolly Jan 2009
Drafting a Plain Language Jury Instruction Jan 2009
Chart of Required Jury Instructions Jan 2009
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DRAFTING A PLAIN LANGUAGE JURY INSTRUCTION
2009 Edition

1. In general. Itis the judge’s duty to instruct the jury clearly and correctly as to the law
applicable to the issues in the case. Commonwealth v. Corcione, 364 Mass. 611, 618, 307 N.E.2d
321, 326 (1974); Commonwealth v. Kenneally, 10 Mass. App. Ct. 162, 177, 406 N.E.2d 714, 725,
aff'd, 383 Mass. 269, 418 N.E.2d 1224, cert. denied, 454 U.S. 849 (1981).

“[W]e adhere to the practice . . . consistently followed in this commonwealth, of preserving to the trial
court the power and imposing upon it the duty of so enlightening the intelligence and directing the
attention of the jury that notwithstanding disparity in skill, ingenuity, and efficiency with which the
various issues are presented, justice may be even and incline one way or the other only according to
the weight of credible evidence.”

Plummer v. Boston Elevated Ry. Co., 198 Mass. 499, 515, 84 N.E. 849, 853 (1908). The charge
must set out the elements of the crime, Commonwealth v. Reilly, 5 Mass. App. Ct. 435, 438, 363
N.E.2d 1126, 1128 (1977), and must reflect current controlling precedent, United States v. DeWolf,
696 F.2d 1, 4 (1st Cir. 1982). It is appropriate that the charge be “comprehensively strong, rather
than hesitatingly barren, or ineffective.” Commonwealth v. McColl, 375 Mass. 316, 321, 376 N.E.2d
562, 565 (1978), quoting from Whitney v. Wellesley & Boston St. Ry. Co., 197 Mass. 495, 502, 84
N.E. 95, 95 (1908).

“It is the duty of the trial judges to inform themselves of recent decisions of this court and to
incorporate them into their charges, as it is the duty of both the prosecution and the defense to
inform the judge of these decisions.” Commonwealth v. Diaz, 426 Mass. 548, 553 n.3, 689 N.E.2d
804, 807 n.3 (1998).

As long as the judge gives adequate and clear instructions on the applicable law, the judge has
discretion as to the phraseology, method and extent of the charge, including whether to instruct the
jury generally or specifically, and whether to utilize his or her own words or the words of the party
making the request. Commonwealth v. Williams, 388 Mass. 846, 857, 448 N.E.2d 1114, 1121 1122
(1983); Commonwealth v. Silva, 388 Mass. 495, 506 507, 447 N.E.2d 646, 654 (1983);
Commonwealth v. Roberts, 378 Mass. 116, 130, 389 N.E.2d 989, 998 (1979); Commonwealth v.
DeChristoforo, 360 Mass. 531, 539 540, 277 N.E.2d 100, 106 (1971); Commonwealth v. Martorano,
355 Mass. 790, 244 N.E.2d 725 (1969); Commonwealth v. MacDougal, 2 Mass. App. Ct. 896, 319
N.E.2d 739 (1974).

The judge must cover in substance a request for instruction that is both supported by evidence and
legally correct. Varelakis v. Etterman, 4 Mass. App. Ct. 841, 842, 354 N.E.2d 886, 887 (1976). See
United States v. Leach, 427 F.2d 1107, 1112 (1st Cir.), cert. denied sub nom. Tremont v. United
States, 400 U.S. 829 (1970). The judge may be required to charge on a matter of law appropriately
raised, even if the requested instructions are incorrect in particulars. Commonwealth v. Martin, 369
Mass. 640, 646 n.6, 341 N.E.2d 885, 890 n.6 (1976). But the judge is not required to charge on an
issue not relevant to the evidence, and generally should not, even if it is correct as an abstract
principle of law. Commonwealth v. Noxon, 319 Mass. 495, 548, 66 N.E.2d 814, 846 (1946);
Commonwealth v. Clark, 292 Mass. 409, 415, 198 N.E. 641, 645 (1935). If the judge charges
adequately and accurately, “the law does not require repetition of the same thought at every turn.”
Commonwealth v. Fitzgerald, 380 Mass. 840, 846, 406 N.E.2d 389, 395 (1980), quoting from
Commonwealth v. Peters, 372 Mass. 319, 324, 361 N.E.2d 1277, 1280 (1977); Gibson v.
Commonwealth, 377 Mass. 539, 540, 387 N.E.2d 123, 125 (1979).



A general verdict must be set aside if the jury was instructed that it could rely on alternate grounds to
convict and one of the grounds was erroneous, since the verdict may rest solely on the insufficient
ground. Zant v. Stephens, 462 U.S. 862, 103 S.Ct. 2733, 2745 (1983); Stromberg v. California, 283
U.S. 359, 367 368, 51 S.Ct. 532, 535 (1931); Commonwealth v. Richards, 384 Mass. 396, 403 404,
425 N.E.2d 305, 310 (1981). See also Williams v. North Carolina, 317 U.S. 287, 292, 63 S.Ct. 207,
210 (1942).

Mistakes in a jury charge can usually be corrected by explaining the mistake and correctly re
instructing the jury. See Commonwealth v. Lammi, 310 Mass. 159, 165, 37 N.E.2d 250, 254 (1941);
Commonwealth v. Glowski, 15 Mass. App. Ct. 912, 443 N.E.2d 900 (1982); Commonwealth v.
LaVoie, 9 Mass. App. Ct. 918, 919, 404 N.E.2d 114, 115 (1980).

2. Use of model instructions. Learned Hand once commented on jury instructions that:
“‘Whatever enlightenment a jury gets, ordinarily it gets from the colloquial charge, and from any later
colloquial additions to it. It is exceedingly doubtful whether a succession of abstract propositions of
law, pronounced staccato, has any effect but to give them a dazed sense of being called upon to
apply some esoteric mental processes, beyond the scope of their daily experience which should be
their reliance.”

United States v. Cohen, 145 F.2d 82, 93 (2d Cir. 1942). The American Bar Association similarly
recommends that:

“Instructions to the jury should be not only technically correct but also expressed as simply as
possible and delivered in such a way that they can be clearly understood by the jury.”

3 ABA Standards for Criminal Justice, Trial by Jury § 15 3.6(a) (2d ed. 1980). See also Donohue v.
Holyoke Transcript Telegram Pub. Co., 9 Mass. App. Ct. 899, 900, 402 N.E.2d 1114, 1115 (1980)
(judge is encouraged to restate requested instructions in language easily understood by the jury);
ABA Standards of Judicial Administration, Trial Courts § 2.13 (1976).

Some judges fear that the omission of traditional language “is an elevator giving ready access to the
justices upstairs.” Godwin v. LaTurco, 272 Cal. App.2d 475, 479, 77 Cal. Rptr. 305, 307 (1st Dist.
1969). But “a jury instruction is not abracadabra. It is not a magical incantation, the slightest
deviation from which will break the spell. Only its poorer examples are formalistic codes recited by a
trial judge to please appellate masters . . . . Instructions are to be viewed in this commonsense
perspective, and not through the remote and distorting knothole of a distant appellate fence.” Time,
Inc. v. Hill, 385 U.S. 374, 418, 87 S.Ct. 534, 558 (1967) (Fortas, J., dissenting).

Model jury instructions have been recommended to trial judges as providing a useful checklist of
what must be covered in a jury instruction. See Commonwealth v. Starling, 382 Mass. 423, 431,
416 N.E.2d 929, 934 (1981) (Kaplan, J., joined by Wilkins, J., concurring). But it is important that
such model instructions be a supplement to, and not a replacement for, the judge’s own research,
creativity and style:

“A collection of accurate, impartial and understandable pattern jury instructions should be available
for use in criminal cases in each jurisdiction. Counsel and the court should nonetheless remain
responsible for ensuring that the jury is adequately instructed as dictated by the needs of the
individual case, and to that end should modify and supplement the pattern instructions whenever
necessary.”

3 ABA Standards for Criminal Justice, Trial by Jury § 15 3.6(b) (2d ed. 1980). Since any model
instruction is designed to apply to a range of factually-distinct cases, at minimum a model instruction
should always be pruned of any language that is irrelevant to the fact pattern of the case being tried.
In 1988 the District Court's Committee on Juries of Six introduced a new edition of these model
instructions to their colleagues with these words:



http://masscases.com/cases/app/9/9massappct899.html
http://masscases.com/cases/app/9/9massappct899.html

“One of the prime duties of a judge presiding over a jury trial is to be a communicator. This is
essential to his or her being ‘the directing and controlling mind at the trial, and not a mere
functionary to preserve order and lend ceremonial dignity to the proceedings.’l The judge’s charge
to the jury is the centerpiece of that function, since it must be framed not only to correctly inform the
jury of the law, but also to prevent the jury from misunderstanding the law.2 Failure to communicate
in even small and simple matters may lead to an unjust verdict.

“In each of these model instructions we have attempted to set forth a correct statement of law which
a judge may use as a starting point for crafting an understandable and legally-satisfactory charge.
Every effort has been made to make the instructions comprehensible, although legal constraints
(and occasional uncertainties in present law) preclude oversimplification. Some terms which
necessarily retain an element of ambiguity may best be explained with an example cautiously and
correctly phrased.

“Model jury instructions have often been recommended to judges for use as a checklist to avoid
basic errors and as a source of suggested plain-English phrasing.3 However, these model
instructions were not designed, nor should they be used, for verbatim recitation. They should
always be adapted to each judge’s speaking style and tailored to the facts of the case. The First
Circuit has cautioned that over reliance on ‘boiler plate’ charges may result in instructions that are
inadequate to a particular case, and that a “’one size fits all” charge burdens the jury with legal
irrelevancies, lowers its attention span, and can only distract it from the true issues.’4 We hope that
the expanded notes and supplemental charges in this edition will assist judges in devising their own
accurate and creative explanations of the law.”

1 Commonwealth v. Wilson, 381 Mass. 90, 118-119, 407 N.E.2d 1229, 1247 (1980) (internal
guotes omitted).

2 Commonwealth v. Carson, 349 Mass. 430, 435, 208 N.E.2d 792, 795 (1965).

3 See, e.g. Commonwealth v. Starling, 382 Mass. 423, 431, 416 N.E.2d 929, 934 (1981)
(Kaplan, J., joined by Wilkins, J., concurring); Morgan v. Lalumiere, 22 Mass. App. Ct. 262, 267 n.5,
493 N.E.2d 206, 210 n.5 (1986). For a list of all the model jury instructions now published, see
Nyberg & Boast, “Jury Instructions: A Bibliography,” 6 Legal Reference Servs. Q. at 5
(Spring/Summer 1986) and 3 (Fall/Winter 1986).

4 United States v. DeWolf, 696 F.2d 1, 4 (1st Cir. 1984).

3. Formulating a jury instruction. One federally sponsored study indicates that the average
juror may understand only about fifty percent of the judge’s instructions. A. Elwork, B.D. Sales and
J.J. Alfini, Making Jury Instructions Understandable (1982). The authors indicate that the judge may
lessen the difficulties of comprehension by following these suggestions:

. Utilize a perceptibly logical organization in presentation.

. Use short, simple sentences and avoid grammatically complex sentences.

. Utilize positive rather than negative formulations, the active rather than the passive voice,
and transitive rather than intransitive verbs whenever possible.

. Use concrete rather than abstract words.

. Employ parallel construction of clauses and phrases, as an aid to aural comprehension and
memory.

. Avoid legal jargon and uncommon words.



. Avoid homonyms (words that sound alike) and words with more than one meaning (such as
“court” to refer to “judge”); if used, they should be clarified through the use of synonyms, examples,
and contrast with their opposites.

. Avoid the use of negatively modified words that may be misheard (e.g. use “rude” rather than
“impolite”).

Id. See also E.J. Devitt and C.B. Blackmar, Federal Jury Practice and Instructions § 10.01 (1977);
R.C. Nieland, Pattern Jury Instructions (1979); Severance and Lofts, “Improving the Ability of Jurors
to Comprehend and Apply Criminal Jury Instructions,” 17 Law & Soc’y Rev. 153 (1982); and the
classic article by Wydick, “Plain English for Lawyers,” 66 Calif. L. Rev. 727 (1978).

The Federal Judicial Center also offers several suggestions for drafting comprehensible instructions:
. Avoid using words that are uncommon in everyday speech and writing (“accomplice,
admonish, applicable, corroborate, credence, deliberation, demeanor, discredit, impeach,
improbability, insofar, misrecollection, pertain, scrutinize, trait, transaction, unsupported, veracity”).

. Avoid using words to convey their less common meanings (“burden of proof, incompetent,
court [to refer to the judge rather than the building or institution], disregard evidence, find a fact,
material matter, sustain objections”).

. Avoid using legal terms not in common use unless it is really necessary to do so.

. Avoid sentences with multiple subordinate clauses. Particularly avoid placing multiple
subordinate clauses before or within the main clause, so that the listener must wait for the end of the
sentence to learn what it is all about. Complex grammatical structures, rather than sentence length
per se, is the problem to be avoided.

. Do not omit relative pronouns (“consider only the evidence that | have admitted”) or auxiliary
verbs (“any act that was not alleged in the complaint®). They signal the grammatical structure of
what is coming.

. Avoid double negations (“the defendant is charged only with . . . and not with . . .”).

. Use a concrete style rather than an abstract one. Speak to the jury in the second person
rather than in abstract generalizations.

. Do not instruct the jury about things that they don’t need to know (e.g. do not distinguish

direct and circumstantial evidence at length before telling the jury that the distinction is irrelevant to
their consideration of the evidence).

Appendix A, “Suggestions for Improving Juror Understanding of Instructions” in Federal Judicial
Center, Pattern Criminal Jury Instructions (1988). One staffer from the Federal Judicial Center
offers even blunter advice:

. Don’t deliver a jury instruction that you don’t understand yourself.

. Don’t deliver an instruction that you wouldn’t have understood before you went to law school.
. Don’t use vocabulary that your teenage children wouldn’t understand—or better yet, the
teenage children of friends who aren’t lawyers.

. Don’t use sentence structures that you wouldn’t use in talking about day-to-day affairs with
your family and friends.

. Find a way to return to the language you spoke before you began the study of law.

A. Partridge, “When Judges Throw Gibberish at Jurors,” 8 Update on Law-Related Education 6, 46
(Spring 1984).



4. Repeating original instructions in response to jury question. “Responding to a jury
inquiry by repeating the instruction that relates to the question is a tempting practice. But the jury
submits the question with knowledge of the original instruction. Submission of the question indicates
that after considering the evidence in light of the instruction, the jury needs more assistance.
Additional guidance is provided by a direct answer to the question presented.” For example, where
the jury sent a note asking, “As we understood the instruction on the confession, if the confession
was coerced it must be disregarded. Is this correct? What is coercion? Can something be coerced
and true?”, instead of merely repeating the humane practice instruction and adding a dictionary
definition of coercion, “an answer might be in the following terms: ‘Yes, a coerced confession must
be disregarded whether true or not. Coercion is the use of force or intimidation to obtain
compliance. Yes, a statement may be both coerced and true.” Commonwealth v. Robinson, 449
Mass. 1, 8 n.11, 864 N.E.2d 1186, 1191 n.11 (2007).

5. Specific issues in jury instructions.

. Absence of investigation or testing. Defense counsel may argue to the jury that they should
draw an adverse inference against the Commonwealth from the failure of the police to preserve and
introduce material evidence or to perform probative tests. See Arizona v. Youngblood, 488 U.S. 51,
109 S.Ct. 333 (1988) (while police have no constitutional duty to perform any particular test, the
defense may argue to the jury that a particular test may have been exculpatory). In such a case, itis
error to caution the jury against drawing any inferences from the absence of evidence.
Commonwealth v. Person, 400 Mass. 136, 140, 508 N.E.2d 88, 91 (1987); Commonwealth v.
Gilmore, 399 Mass. 741, 745, 506 N.E.2d 883, 886 (1987); Commonwealth v. Bowden, 379 Mass.
472, 485-486, 399 N.E.2d 482, 491 (1980); Commonwealth v. Rodriguez, 378 Mass. 296, 308, 391
N.E.2d 889, 896 (1979); Commonwealth v. Jackson, 23 Mass. App. Ct. 975, 975-976, 503 N.E.2d
980, 981-982 (1987); Commonwealth v. Flanagan, 20 Mass. App. Ct. 472, 475-477 & n.2, 481
N.E.2d 205, 207-209 & n.2 (1985).

While the defendant is entitled to make such an argument, a judge is not required to instruct the jury
that they may draw such an inference. Commonwealth v. Smith, 412 Mass. 823, 838, 593 N.E.2d
1288, 1296 (1992); Commonwealth v. Fitzgerald, 412 Mass. 516, 525, 590 N.E.2d 1151, 1156
(1992); Commonwealth v. Daye, 411 Mass. 719, 740-741, 587 N.E.2d 194, 206-207 (1992);
Commonwealth v. Andrews, 403 Mass. 441, 463, 530 N.E.2d 1222, 1234-1235 (1988);
Commonwealth v. Porcher, 26 Mass. App. Ct. 517, 520-521, 529 N.E.2d 1348, 1350-1351 (1988);
Commonwealth v. Ly, 19 Mass. App. Ct. 901, 901-902, 471 N.E.2d 383, 384-385 (1984). The
Appeals Court, while recognizing such discretion, has suggested that “it might be[ ] preferable for the
judge to inform the jurors that the evidence of police omissions could create a reasonable doubt.”
Commonwealth v. Reid, 29 Mass. App. Ct. 537, 540-541, 562 N.E.2d 1362, 1365 (1990).

. Acquittal as a possible verdict. A charge is adequate if it tells the jury that they may return a
guilty verdict only if they are convinced of the defendant’s guilt beyond a reasonable doubt, but it is
better for the judge to mention specifically the option of acquittal. Commonwealth v. Sheline, 391
Mass. 279, 297, 461 N.E.2d 1197, 1209 (1984).

. “All or nothing” charge. A charge that multiple complaints rise or fall together, because the
judge so views the weight of the evidence, is reversible error unless the situation “is so clearly
monolithic in nature as to require identity of verdicts,” because of the jury’s freedom to accept or
reject evidence selectively. Commonwealth v. Corcione, 364 Mass. 611, 617-619, 307 N.E.2d 321,
325-326 (1974). The defendant has no right to an “all or nothing” charge that forecloses the jury
from acquitting on the primary charge and convicting on a lesser included offense supported by the
evidence. Commonwealth v. Barry, 397 Mass. 718, 726 727, 493 N.E.2d 853, 858 859 (1986). Itis
improper to instruct the jury that it is “inconceivable” that they could find one codefendant guilty and
the other not, where the evidence is not the same against both. Commonwealth v. Cote, 5 Mass.
App. Ct. 365, 369 370, 363 N.E.2d 276, 278 279 (1977).



. “Alleged victim.” The better practice is always to refer to “the alleged victim” rather than “the
victim” in instructing the jury. Commonwealth v. Krepon, 32 Mass. App. Ct. 945, 947, 590 N.E.2d
1165, 1167 (1992).

. Appeal. Itis improper to refer in jury instructions to the availability of appeal.
Commonwealth v. Allen, 377 Mass. 674, 680, 387 N.E.2d 553, 557 (1979); Commonwealth v.
Walker, 370 Mass. 548, 574, 350 N.E.2d 678, 696, cert. denied, 429 U.S. 943 (1976).

. Commonwealth’s theory of the case. The judge is not restricted by the Commonwealth’s
theory of the case, and may instruct the jury as to any legal basis for conviction with support in the
evidence. Commonwealth v. Jones, 16 Mass. App. Ct. 931, 450 N.E.2d 635 (1983).

. “‘Defendant.” The defendant has no right to be referred to in the judge’s instructions as “the
accused,” since “[tlhe word ‘defendant’ is the customary and appropriate term for a person charged
with a crime, and does not convey any belief that the person is guilty.” Commonwealth v. Levy, 29
Mass. App. Ct. 279, 284-285, 559 N.E.2d 1255, 1258 (1990). Accord, Commonwealth v. Brown,
414 Mass. 123, 124-125, 605 N.E.2d 837, 838-839 (1993); Commonwealth v. Matos, 36 Mass. App.
Ct. 958, 962, 634 N.E.2d 138, 142-143 (1994).

. Defense theory of the case. Any reference by the judge to the defense theory of the case
must avoid any suggestion that the jury must accept that theory in order to acquit the defendant.
Commonwealth v. Therrien, 371 Mass. 203, 206, 355 N.E.2d 913, 915 (1976).

. Directing a verdict for the defendant. The defendant is not entitled to an instruction that
would, in effect, direct a verdict, since this must be done by motion. Superior Court Rule 70 (1974)
(apparently made applicable to District Court jury sessions by G.L. c. 218, § 27A[e]); White v. Lofts,
275 Mass. 559, 562 564, 176 N.E. 646, 648 (1931).

. Equality of jurors. Upon motion of a party or whenever the judge deems it appropriate, the
jury shall in substance be charged that no juror is better qualified to determine the truth of the facts
in controversy or to deliberate upon a verdict solely because of that juror’s occupation or reputation.
G.L. c. 234A, 8 70. The judge is not required to give such an instruction sua sponte.
Commonwealth v. Oram, 17 Mass. App. Ct. 941, 942 943, 457 N.E.2d 284, 285 286 (1983).

. “Finding” or “satisfied” language. The judge should avoid “if you find” or “if you are satisfied”
or “if you accept the defendant’s version” language that may impliedly shift or obfuscate the degree
and bearer of the burden of proof. Commonwealth v. Richards, 384 Mass. 396, 405, 425 N.E.2d
305, 310-311 (1981); Gibson v. Commonwealth, 377 Mass. 539, 542-543, 387 N.E.2d 123, 126
(1979); Connolly v. Commonwealth, 377 Mass. 527, 533 534, 387 N.E.2d 519, 523 524 (1979);
Commonwealth v. Rodriguez, 370 Mass. 684, 690 692, 352 N.E.2d 203, 207 208 (1976);
Commonwealth v. Vidito, 21 Mass. App. Ct. 332, 336 338, 487 N.E.2d 206, 209 (1985);
Commonwealth v. Deeran, 10 Mass. App. Ct. 646, 650, 411 N.E.2d 488, 491 (1980).

. Interests of jurors and Commonwealth. The judge should not appear to equate the interests
of the jurors and the interests of the Commonwealth, since the two are not synonymous.
Commonwealth v. Cundriff, 382 Mass. 137, 152, 415 N.E.2d 172, 181 (1980), cert. denied, 451 U.S.
973 (1981).

. Jury nullification. Though “the jury has the power to bring in a verdict in the teeth of both law
and facts,” the defendant has no right to an instruction informing the jury that they have the de facto
power of “jury nullification.” Horning v. District of Columbia, 254 U.S. 135, 138, 41 S.Ct. 53, 54
(1920); Sparf v. United States, 156 U.S. 51, 102, 15 S.Ct. 273, 295 (1895); Commonwealth v.
Fernette, 398 Mass. 658, 670 671, 500 N.E.2d 1290, 1297 1298 (1986); Commonwealth v. Diaz, 19
Mass. App. Ct. 29, 33 n.4, 471 N.E.2d 741, 744 n.4 (1984). When the judge charges as to lesser
included offenses, and in other appropriate circumstances, the judge should charge that the jurors
have a duty, if they conclude that the defendant is guilty, to return a verdict of guilty of the highest
crime which has been proved beyond a reasonable doubt. Commonwealth v. Johnson, 399 Mass.
14, 17, 502 N.E.2d 506, 507 (1987); Commonwealth v. Dickerson, 372 Mass. 783, 797, 364 N.E.2d
1052, 1061 (1977).



. Law of the case. A jury charge too favorable to the defendant does not become the “law of
the case” to which the evidence must conform. Commonwealth v. David, 365 Mass. 47, 55-56, 309
N.E.2d 484, 489-490 (1974); Commonwealth v. Bruneau, 7 Mass. App. Ct. 858, 386 N.E.2d 29
(2979).

. Legislative purpose. The judge may inform the jury about the legislative purpose of a statute
if this is done accurately. Commonwealth v. Brunelle, 361 Mass. 6, 12, 277 N.E.2d 826, 831 (1972).
. Sentence. It is improper in a jury charge to refer to the possible sentence, Commonwealth v.

A Juvenile, 396 Mass. 108, 112, 438 N.E.2d 822, 825 826 (1985); Commonwealth v. Smallwood,
379 Mass. 878, 882 883, 401 N.E.2d 802, 805 (1980); Commonwealth v. Buckley, 17 Mass. App. Ct.
373, 375377, 458 N.E.2d 781, 783 784 (1984), or to discuss the parole consequences of the
possible sentence, Id.

. Statutory exceptions. The prosecution need not prove that the defendant is not within an
exception to an offense defined by statute if the exception does not constitute part of the definition of
the offense. Commonwealth v. Freeman, 354 Mass. 685, 687, 241 N.E.2d 815, 816 (1968). Cf.
G.L. c. 277, 8 37 (statutory exception not appearing in enacting clause need not be charged in
complaint “unless necessary for a complete definition of the crime”); Commonwealth v. David, 365
Mass. 47, 53-55, 309 N.E.2d 484, 488-489 (1974) (same rule applies to proof of statutory crime).
See also G.L. c. 278, § 7 (“license, appointment . . . or authority” is affirmative defense) (see
Instruction 3.10).

. Statutory language. ltis in the judge’s discretion whether to read to the jury the statute
defining the offense being tried. The judge is not required to do so if the nature and elements of the
offense are otherwise sufficiently stated in the jury charge. Commonwealth v. Burns, 167 Mass.
374, 379, 45 N.E. 755, 756 (1897); Commonwealth v. Mascolo, 6 Mass. App. Ct. 266, 277, 375
N.E.2d 17, 26, cert. denied, 439 U.S. 899 (1978).

. Recording of jury charge. A judge may provide the jury with an audiotape or videotape
recording of the jury charge, provided: (a) the judge advises both counsel in advance, although
counsel's consent is not required; (b) the tape recording is audible in its entirety and contains the
whole instruction; (c) the judge instructs the jury to consider the tape recorded instructions in their
entirety and to avoid selective overemphasis on any one area of the charge; and (d) the judge has
the tape recording marked for identification. Commonwealth v. Baseler, 419 Mass. 500, 504-506,
645 N.E.2d 1179, 1181-1183 (1995).

. “Undisputed” evidence. It is the jury’s function as fact finder to resolve all issues of fact.
Commonwealth v. Ford, 18 Mass. App. Ct. 556, 559 n.2, 468 N.E.2d 663, 665 n.2 (1984). The
judge may not direct a verdict against the defendant, absent a stipulated agreement to all facts
material to the offense, even if the defendant admits guilt on the witness stand and defense counsel
concedes in closing argument that the defendant is not contesting the charge. Commonwealth v.
Stracuzzi, 30 Mass. App. Ct. 161, 162-163, 566 N.E.2d 1151, 1152 (1991).

Similarly, the defendant’s failure to contest an essential element of the crime does not relieve the
Commonwealth of its burden of proving every element of the crime beyond a reasonable doubt.
Commonwealth v. Gabbidon, 398 Mass. 1, 5, 494 N.E.2d 1317, 1320 (1986). The judge therefore
should not refer to any portion of the government’s evidence as undisputed, proved or conceded.
See Commonwealth v. McDuffee, 379 Mass. 353, 363 364, 398 N.E.2d 463, 469 (1979);
Commonwealth v. Meyers, 356 Mass. 343, 348 349, 252 N.E.2d 350, 352 353 (1969);
Commonwealth v. Caramanica, 49 Mass. App. Ct. 376, 379, 729 N.E.2d 656, 660 (2000). See
DeCeco v. United States, 338 F.2d 797 (1st Cir. 1964). The judge should also use care in referring
to an issue as the “central,” “sole,” “main,” “most important,” “whole,” or “real” issue, since this may
imply that other matters are uncontroverted. Commonwealth v. Drumgold, 423 Mass. 230, 257-258,
668 N.E.2d 300, 318-319 (1996); Commonwealth v. Murray, 396 Mass. 702, 705-709 & n.15, 488
N.E.2d 415, 418-419 & n.15 (1986); Commonwealth v. Chotain, 31 Mass. App. Ct. 336, 338-340,
577 N.E.2d 629, 630-631 (1991); Commonwealth v. Connors, 18 Mass. App. Ct. 285, 287 290, 464
N.E.2d 1375, 1378 1379 (1984).



. Written copy of jury charge. The Supreme Judicial Court has indicated that it “would endorse
any reasonable procedure by which all or portions of a judge’s charge agreed to by the parties are
made available in writing to a jury.” Commonwealth v. Dilone, 385 Mass. 281, 287 n.2, 431 N.E.2d
576, 580 n.2 (1982). See Commonwealth v. O’Dell, 15 Mass. App. Ct. 257, 259 260, 444 N.E.2d
1303, 1305 (1983); United States v. Previte, 648 F.2d 73, 84 (1st Cir. 1981) (dicta). But any such
written instructions “should be an exact reproduction of the judge’s oral charge” and not an
additional set of instructions proposed by the parties. Commonwealth v. Lavelley, 410 Mass. 641,
652 n.15, 574 N.E.2d 1000, 1007 n.15 (1991). The First Circuit has approved a judge’s cautious
use of a visual outline of the charge. 1d.; United States v. Flaherty, 668 F.2d 566, 599 600 (1st Cir.
1981).

6. Closing the courtroom during jury instructions. Barring spectators from entering or
leaving the courtroom during jury instructions in order to avoid distracting the jurors “is a practice
suitable to the solemnity and importance of the charge . . . . It is not unreasonable, and certainly not
unconstitutional, to require that one who wishes to hear jury instructions hear them in their entirety
and not interrupt the judge’s charge by entering or leaving in the midst of it.” A judge who decides to
do so need not make findings, articulate reasons, or narrowly tailor the order. While not required,
the judge may wish to make an announcement shortly before the charge if he or she will be doing
so. Commonwealth v. Dykens, 438 Mass. 827, 835-836, 784 N.E.2d 1107, 1115-1116 (2003).

Chart of Required Jury Instructions.
This chart is available here : (Original not formatted for epub viewing.)
http://www.mass.gov/courts/courtsandjudges/courts/districtcourt/jury-
instructions/criminal/pdf/0005-required-jury-instructions.pdf

INSTRUCTIONS BEFORE AND DURING TRIAL

1.100 IMPANELING THE JURY
2009 Edition

Court Officer: Hear ye. Hear ye. Hear ye. All persons having

business before the Honorable, the Justices of the

District Court, draw near, give your attendance and you shall be
heard. God save the Commonwealth of Massachusetts. Please be

seated.


http://www.mass.gov/courts/courtsandjudges/courts/districtcourt/jury-instructions/criminal/pdf/0005-required-jury-instructions.pdf
http://www.mass.gov/courts/courtsandjudges/courts/districtcourt/jury-instructions/criminal/pdf/0005-required-jury-instructions.pdf

Clerk: Will the defendant(s) please stand. You are placed at the
bar for trial and these good jurors whom | shall call are to pass
between the Commonwealth and you upon your trial. If you should
object to any of the jurors, you will do so after their names are called
and before they are sworn. You have the right to challenge two of the
jurors without giving any reason therefor, and as many more as you
have good cause to challenge. You may be seated.

Members of the panel, please answer as your names and
numbers are called and take your places in the jury box as indicated

by the court officer.

The clerk should draw a panel of jurors’ names from the jury panel sheets and have them take
their seats in the jury box.

In a case to be tried to a jury of six persons, seven jurors must be impanelled, G.L. c. 234A, § 68,
and the judge may direct that eight jurors be impanelled if the trial is likely to be protracted, G.L.
c. 234, 8 26B. In the case of a juvenile being tried to a jury of twelve persons, fourteen jurors
must be impanelled, G.L. c. 234A, § 68, and the judge may direct that up to sixteen jurors be
impanelled if the trial is likely to be protracted, G.L. c. 234, § 26B.

Will those jurors sitting in the jury box, please rise and the rest
of the jurors in the courtroom, also rise, and raise your right hands.

Do each of you solemnly swear or affirm that you will make true
answers to such questions as shall be put to you by the Court in the

matter now pending, so help you God? Please be seated.

If a member of the venire prefers to omit reference to the Deity, he or she may be sworn by
substituting the words “under the penalties of perjury” for the words “so help you God.” See G.L.
c. 233, 8§ 19.


https://malegislature.gov/Laws/GeneralLaws/PartIII/TitleII/Chapter234A/Section68
https://malegislature.gov/Laws/GeneralLaws/PartIII/TitleII/Chapter234/Section26B
https://malegislature.gov/Laws/GeneralLaws/PartIII/TitleII/Chapter234/Section26B
https://malegislature.gov/Laws/GeneralLaws/PartIII/TitleII/Chapter234A/Section68
https://malegislature.gov/Laws/GeneralLaws/PartIII/TitleII/Chapter234/Section26B
https://malegislature.gov/Laws/GeneralLaws/PartIII/TitleII/Chapter233/Section19
https://malegislature.gov/Laws/GeneralLaws/PartIII/TitleII/Chapter233/Section19

Judge : Ladies and gentlemen, this is the trial of

Commonwealth versus . The defendant is accused of

. The defendant has entered a plea of not guilty to that

charge.
In this case, the Commonwealth is represented by Assistant

District Attorney . The defendant is represented by

Attorney . Will the defendant and both of the attorneys

please stand? Thank you. You may be seated.
There may be several withesses in this case. Will the potential

witnesses stand as | name them: [Names and home towns] . Thank

you. You may be seated.

The defense may not be compelled to disclose its witnesses in advance, and the jury should not
be told for which party any prospective witness may appear. See Jury Trial Manual for Criminal
Offenses Tried in the District Court 8 2.14.

| am now going to pose some questions to all of the potential
jurors in the room, whether you are sitting in the jury box or with the
rest of the jurors. If your answer to any question is “yes,” please
raise your hand.

[1.] Are any of you related to the defendant? Do any of you
know the defendant, either of the lawyers, or any of the witnesses in

this case?



[2.] Do any of you have an interest or stake of any kind in this
case?

[3.] To the extent that you have heard anything about this case,
have any of you expressed or formed any opinions about it?

[4.] Areany of you aware of any bias or prejudice that you have
toward either the defendant or the prosecution?

[5.] Do any of you not understand that in a criminal case the
defendant is presumed innocent until proven guilty?

[6.] Do any of you not understand that the prosecution has the
burden of proving that the defendant is guilty beyond a reasonable
doubt, and that the defendant does not have to present any evidence
in (his) (her) behalf?

[7.] Finally, do any of you know of any reason why you would
not be impartial in this case, and be able to render atrue and just

verdict, based solely on the evidence and the law?

Here the judge should ask any other questions thought appropriate on voir dire.

If there is an affirmative response from any of the jurors, the judge should make a determination
after any necessary further questioning whether the juror stands indifferent, and if not, the juror

should be excused. If any juror seated in the jury box is excused, that juror should be replaced

with an additional juror chosen at random by the clerk.

General Laws c. 234, § 28 requires the judge to pose Questions 1-6 to the venire upon motion of
either party. In addition, Mass. R. Crim. P. 20(b)(1) apparently requires the court to pose
Questions 1-4 sua sponte, even without request by the parties. Question 7 is recommended as a
final, summarizing question, but is not required.
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As to when individual voir dire of prospective jurors, instead of collective inquiry of the entire
venire, is required, see note 2, infra.

It appears that the panel stands indifferent.
Would counsel approach the side-bar.
At side-bar: Please keep your voices down so that the jury does

not overhear. Are there any challenges for cause?

Here both sides should exercise any challenges for cause. If any seated juror is excused, that
juror should be replaced with an additional juror chosen at random by the clerk. When all
challenges for cause have been resolved, the parties may exercise their peremptory challenges.

Massachusetts R. Crim. P. 20(c)(1) provides that in a case to be tried to a jury of six persons,
each defendant is entitled to two peremptory challenges. In the case of a juvenile charged with
delinquency in which the Commonwealth has proceeded by indictment, the juvenile is entitled to
a jury of twelve persons, G.L. c. 119, 8 56(e), and each accused juvenile is entitled to four
peremptory challenges (or in the case of a life felony, twelve peremptory challenges plus one
additional challenge for each alternate juror empanelled). It is undecided whether a judge may
discretionarily allow additional peremptory challenges. See Commonwealth v. Lattimore, 396
Mass. 446, 450, 486 N.E.2d 723, 726 (1985).

Superior Court Rule 6 generally requires the judge to fill the jury box with the requisite number of
indifferent jurors and alternates before requiring the parties to exercise any peremptory
challenges, and requires the Commonwealth to exercise its peremptory challenges before the
defense does so. It appears that Superior Court Rule 6 governs District Court jury sessions. See
G.L.c.218, § 27A(e) (“Trials by juries of six persons shall proceed in accordance with the
provisions of law applicable to trials by jury in the superior court . . . .”); Commonwealth v.
Johnson, 417 Mass. 498, 505 n.7, 631 N.E.2d 1002, 1007 n.7 (1994) (“Rule 6 . . . is the method
of jury selection to be used by trial courts in the Commonwealth”). Individual judges are not free
to disregard the requirements of Rule 6. Commonwealth v. Brown, 395 Mass. 604, 606, 481
N.E.2d 469, 471 (1985). Even the two exceptions found in Rule 6 itself (“except when an
individual voir dire is conducted” and “unless specially ordered otherwise in a particular case”) do
not allow a judge to order a different method at will, but only “if a judge wishes to expand the
parties’ rights beyond those provided for by the rule or . . . when a judge is confronted with a
special or exceptional situation . . . [and such an order] cannot be upheld in the absence of
special or exceptional circumstances which are expressly noted by the judge or clearly apparent
on the face of the record.” Commonwealth v. Ptomey, 26 Mass. App. Ct. 491, 494-495, 529
N.E.2d 400, 402-403 (1988). See Johnson, 417 Mass. at 507, 631 N.E.2d at 1008.

Rule 6 permits (but does not require) the so-called Walker method (sometimes mistakenly called
the “struck” method), in which the judge first qualifies as indifferent a number of venire persons
equal to the number of jurors and alternates needed plus the total number of peremptory
challenges that may be exercised by both parties. Johnson, 417 Mass. at 505-508, 631 N.E.2d at
1007-1009. See Commonwealth v. Walker, 379 Mass. 297, 299 n.1, 397 N.E.2d 1105, 1106 n.1
(1979).

Is the Commonwealth content?
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Here the Commonwealth should exercise its peremptory challenges, and any challenged jurors
should be replaced. “The Commonwealth shall be entitled to as many peremptory challenges as
equal the whole number to which all the defendants in the case are entitled.” Mass. R. Crim. P.
20(c)(1). When the Commonwealth ceases to challenge:

Is the defendant content?

Here the defense should exercise its peremptory challenges, and any challenged jurors should be
replaced.

If any jurors have been excused upon the defendant's challenge: IS the

Commonwealth content with the new jurors who have been chosen?

Here the Commonwealth may challenge only the newly-drawn
jurors. If the Commonwealth does so: Is the defendant content with
the new jurors who have been chosen? Here the defendant may

challenge only the newly-drawn jurors.

This alternating procedure should be continued until both parties are content or have exhausted
their peremptory challenges.

We have a jury. The rest of the jurors may return to the jury pool,

with the Court’s thanks and those of the parties.

Clerk :  Members of the jury, please rise and raise your right
hands. You shall well and truly try the issue between the
Commonwealth and the defendant, according to the evidence, so

help you God. Please be seated.

If a juror prefers to omit reference to the Deity, he or she may be sworn by substituting the words:
“under the penalties of perjury” for the words: “so help you God.” See G.L. c. 233, § 19.
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Clerk or Judge : Juror No. , In seat number , the Court

appoints you Foreman (Forelady) of the jury and asks that you

exchange seats with Juror No.___, in seat one.

If the judge will precharge the jury, it should be done at this point. See Instructions 1.120 or
1.140.

Clerk : Members of the jury, hearken to the complaint.

Here read the complaint.

In reading the complaint, the clerk must not disclose to the jury: (1) the potential penalties for any
offense, see Commonwealth v. Bart B., 424 Mass. 911, 913, 679 N.E.2d 531, 533-534 (1997);
Commonwealth v. Smallwood, 379 Mass. 878, 882-883, 401 N.E.2d 802, 805 (1980);
Commonwealth v. Buckley, 17 Mass. App. Ct. 373, 375-377, 458 N.E.2d 781, 783-784 (1984); (2)
that the defendant is charged as a subsequent offender, G.L. c. 278, 8 11A; (3) that there are
alternate ways of committing the offense that are charged in the complaint but inapplicable to the
case being tried, Commonwealth v. Johnson, 45 Mass. App. Ct. 473, 477 n.3, 700 N.E.2d 270,
272 n.3 (1998); or (4) any alias that is unconnected to the offense and unnecessary to establish
the defendant’s identity as the perpetrator, Commonwealth v. Martin, 57 Mass. App. Ct. 272, 275,
782 N.E.2d 547, 550 (2003).

To this complaint the defendant pleads that he (she) is not
guilty, and for trial places himself (herself) upon the country, which
country you are. You are now sworn to try the issue. If he (she)is
guilty, you will say so. If he (she) is not guilty, you will say so and no

more. Members of the jury, hearken to the evidence.

Here the prosecutor may present an opening statement, if there is to be one. Defense counsel
has the option whether or not to offer an opening statement at this point. The prosecutor should
then call the first witness.
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clerk :  Will all the witnesses who will testify in this case please
stand and raise their right hands. Do each of you solemnly swear or
affirm that the evidence you will give in the cause now in hearing will
be the truth, the whole truth, and nothing but the truth, so help you

God?

If a witness prefers to omit reference to the Deity, the words “under the penalties of perjury” may
be substituted for the words “so help you God.” See G.L. c. 233, § 19.

NOTES:

1. Anonymous jury. On the propriety of impaneling an anonymous jury, see
Commonwealth v. Angiulo, 415 Mass. 502, 615 N.E.2d 155 (1993). On the propriety of limiting
public reference to venire members to number rather than name, see Commonwealth v.
Howard, 46 Mass. App. Ct. 366, 368 n.2, 706 N.E.2d 303, 305 n.2 (1999).

2. Individual voir dire of prospective jurors. General Laws c. 234, 8 28 provides
that a collective examination of the venire is insufficient and that venire members must be
examined individually and outside the presence of other jurors:

“if it appears that, as a result of the impact of considerations which may cause a

decision or decisions to be made in whole or in part upon issues extraneous to  the
case, including, but not limited to, community attitudes, possible exposure to potentially
prejudicial material or possible preconceived opinions toward the credibility of certain classes
of persons, the juror[s] may not stand indifferent.”

To require the judge to conduct an individual voir dire of jurors, “[t{ihe defendant must show
that there is some basis for finding that a substantial risk of extraneous influences on the jury
exists, and that there is a substantial risk that jurors would be influenced by such
considerations.” Commonwealth v. Ashman, 430 Mass. 736, 739, 723 N.E.2d 510, 513 (2000).
Such a request may be communicated by counsel, and the judge need not conduct a colloquy
with the defendant personally. Commonwealth v. Ramirez, 407 Mass. 553, 557, 555 N.E.2d
208, 211 (1990), overruling Commonwealth v. A Juvenile (No. 2), 396 Mass. 215, 485 N.E.2d
170 (1985). The judge is not required to raise the question of individual voir dire sua sponte.
Commonwealth v. Guess, 23 Mass. App. Ct. 208, 211, 500 N.E.2d 825, 827-828 (1986).

“Under G.L. c. 234, § 28, the judge must examine the jurors individually when it appears
that issues extraneous to the case might affect the jury’s impartiality. Ordinarily, it is for the
judge to determine whether the jury might be influenced by an extraneous issue.”
Commonwealth v. Grice, 410 Mass. 586, 588, 574 N.E.2d 367, 368 (1991). There are four
exceptions, where the Supreme Judicial Court has held that, as a matter of law, the judge must
guestion potential jurors individually if the defense so requests:
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* in cases involving sexual offenses against minors, on request the judge must question
each potential juror individually as to whether that juror was the victim of a childhood sexual
offense. Commonwealth v. Flebotte, 417 Mass. 348, 353-356, 630 N.E.2d 265, 268-270 (1994).

* in cases involving interracial sexual offenses against minors, on request the judge
must examine potential jurors individually about possible racial or ethnic prejudice.
Commonwealth v. Hobbs, 385 Mass. 863, 873, 434 N.E.2d 633, 641 (1982).

* in cases involving interracial rape, on request the judge must examine potential jurors
individually about possible racial or ethnic prejudice. Commonwealth v. Sanders, 383 Mass.
637, 640-641, 421 N.E.2d 436, 438 (1981).

* in cases involving interracial murder, on request the judge must examine potential
jurors individually about possible racial or ethnic prejudice. Commonwealth v. Young, 401
Mass. 390, 398, 517 N.E.2d 130, 135 (1987).

Some other common situations include:

* Lack of criminal responsibility (insanity defense). Where the defendant indicates
that his or her lack of criminal responsibility may be placed in issue and so requests, the judge
must inquire individually of each potential juror “whether the juror has any opinion that would
prevent him or her from returning a verdict of not guilty by reason of insanity, if the
Commonwealth fails in its burden to prove the defendant criminally responsible. It will be in the
judge’s discretion whether to ask more detailed questions concerning a juror’s views of the
defense of insanity.” Commonwealth v. Sequin, 421 Mass. 243, 248-249 & n.6, 656 N.E.2d
1229, 1233 & n.6 (1995), cert. denied, 516 U.S. 1180 (1996). For additional information, see
the notes to Instruction 9.200 (Lack of Criminal Responsibility).

* Mental impairment short of insanity. Individual voir dire is in the judge’s discretion,
and is not automatically required, when there will be evidence of mental illness or impairment
but no claim of lack of criminal responsibility. Commonwealth v. Ashman, 430 Mass. 736, 738-
740, 723 N.E.2d 510, 513-514 (2000). For additional information, see the note to Instruction
9.220 (Mental Impairment Short of Insanity).

» Racial bias. Questions to prospective jurors designed to discover possible racial
prejudice are not constitutionally required in every case where the defendant is of a minority
race, but only where there are factors that make the defendant a “special target for racial
prejudice.” Commonwealth v. Ross, 363 Mass. 665, 296 N.E.2d 810 (1973), cert. denied, 414
U.S. 1080 (1973). Determining this is usually in the judge’s discretion except in the three
situations, supra, where the Supreme Judicial Court has held that individual voir dire is required
on request as a matter of law (interracial sexual offenses against children, interracial rape and
interracial murder). “However, as a practical matter, when a motion that prospective jurors be
interrogated as to possible prejudice is presented, we believe the trial judge should grant that
motion” in a trial that involves a crime of violence if the defendant and the victim are of different
races. Commonwealth v. Lumley, 367 Mass. 213, 216, 327 N.E.2d 683, 686 (1975).

« Sexual orientation bias. Where there is a possibility of bias against a defendant or a
victim based on sexual orientation, the matter “requires careful attention” and the better practice
is to conduct an individual voir dire of each potential juror. Commonwealth v. Plunkett, 422
Mass. 634, 640-641, 664 N.E.2d 833, 838(1996). “When faced with a question designed to
detect such bias, a judge should make a brief examination of the facts of the case to determine
if the question is relevant and important and whether sufficient prejudice is manifested to
warrant such an inquiry. A judge may also assume that the party who desires the inquiry has
evaluated the risk that the inquiry may activate latent bias in some jurors and insult others
without uncovering bias in those jurors who refuse to acknowledge their bias. The ultimate
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decision as to whether the question should be asked lies within the judge’s sound discretion, but
the judge must be assisted in this decision by the party seeking the inquiry. That party bears
the burden of demonstrating the importance and relevance of the question and the risk of
prejudice inuring from its omission by furnishing the judge with a brief summary of the evidence
to be presented, and an affidavit or other means indicating the manner and means by which the
subject will be introduced or play a role in the case. If the judge determines that the question
should be asked, the judge may then inquire of the jury collectively, individually, or may simply
cover the matter by incorporating the subject into his or her preliminary statement about the
case before asking prospective jurors the mandated question about bias or prejudice under G.L.
€.234,828...." Toney v. Zarynoff’s, Inc., 52 Mass. App. Ct. 554, 556-561, 755 N.E.2d 301,
306-309 (2001) (wrongful death action).

 Victim of violent crime. The Confidential Juror Questionnaire completed by
prospective jurors asks them to “[d]escribe briefly any involvement (past or present) as a party
or a victim in a civil or criminal case by you or any member of your immediate family.” In a case
that involves a crime of violence, the Supreme Judicial Court “would expect” judges on request
additionally to ask the venire collectively whether they or a member of their immediate family
had ever been the victim of a violent crime. “[A]lthough not required, it has long been common
practice to do so on request.” Commonwealth v. Lopes, 440 Mass. 731, 735-738 & n.9, 802
N.E.2d 97, 101-104 & n.9 (2004).

When individual voir dire is required, G.L. c. 234, 8§ 28 mandates that it be done
individually and outside the presence of other impaneled or prospective jurors. Posing
guestions collectively to the venire and then individually interrogating jurors who come forward
is insufficient. Individual voir dire may be done at the side bar if other jurors cannot overhear,
but it is preferable to question jurors individually outside the presence of impaneled jurors and
other venire members. Commonwealth v. Shelley, 381 Mass. 340, 353 n.12, 409 N.E.2d 732,
740 n.12 (1980).

3. Impanelment errors. General Laws c. 234, § 32 provides that no irregularity in
empanelment is reversible error unless objection is made before the verdict or the defendant
“has been injured thereby.” See Commonwealth v. Figueroa, 451 Mass. 566, 568-573, 887
N.E.2d 1040, 1043-1046 (2008) (unobjected-to failure to pose required questions to venire);
Commonwealth v. Fudge, 20 Mass. App. Ct. 382, 387-389, 481 N.E.2d 199, 203-204 (1985)
(same).

4, Jurors’ criminal records. The CORI law (G.L. c. 6, 8 167) permits a prosecutor
to check the criminal records of jurors or prospective jurors. If the prosecutor checks potential
jurors’ criminal records prior to trial pursuant to G.L. c. 234A, 8 67, the results must be disclosed
to defense counsel at the start of impanelment. If the prosecutor does so at the start of trial, the
results must be shared immediately. Defense counsel may use such information only in
connection with the case and must return it to the court after impanelment. The SJC has not yet
set forth more detailed procedures and leaves them to the discretion of trial judges.
Commonwealth v. Cousin, 449 Mass. 809, 815-819, 873 N.E.2d 742 (2007).

5. Police witnesses. “[O]rdinarily a trial judge should comply with a defendant’s
request to ask prospective jurors whether they would give greater credence to police officers
than to other witnesses, in a case involving police officer testimony,” but a judge is required to
do so only there is a substantial risk that the case would be decided in whole or in part on the
basis of extraneous issues, such as “preconceived opinions toward the credibility of certain
classes of persons.” Commonwealth v. Sheline, 391 Mass. 279, 291, 461 N.E.2d 1197, 1205-
1206 (1983).
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6. Smoking in the jury room. While G.L. c. 234, 8§ 34C permits smoking in the jury
room if a majority of the jurors consent, a subsequently-adopted statute provides that “[n]o
person shall smoke in any courthouse . . . except in an area which has specifically been
designated as a smoking area. An area shall be designated as a smoking area only if
nonsmoking areas of sufficient size and capacity are available to accommodate
nonsmokers.” G.L. c. 270, § 22.

1.120 PRELIMINARY INSTRUCTION TO JURY BEFORE TRIAL
Revised January 2013

Members of the jury, | am about to make some general remarks
to introduce you to the trial of this case and to acquaint you with
some of the general legal principles that will control your
deliberations. These remarks are not a substitute for the more
detailed instructions on the law which | will give you at the conclusion
of the trial before you retire to consider your verdict.

Complaint. ~This is the trial of a criminal case. The
defendant, [name] , Is charged in a complaint which reads as

follows:

Here read the complaint.

In reading the complaint, do not disclose to the jury: (1) the potential penalties for an offense, see
Commonwealth v. Bart B., 424 Mass. 911, 913, 679 N.E.2d 531, 533 (1997); Commonwealth v.
Smallwood, 379 Mass. 878, 882-883, 401 N.E.2d 802, 805 (1980); Commonwealth v. Buckley, 17
Mass. App. Ct. 373, 375-377, 458 N.E.2d 781, 783-784 (1984); (2) that the defendant is charged
as a subsequent offender, G.L. c. 278, § 11A; or (3) that there are alternate ways of committing
the offense that are charged in the complaint but inapplicable to the case being tried,
Commonwealth v. Johnson, 45 Mass. App. Ct. 473, 477 n.3, 700 N.E.2d 270, 272 n.3 (1998).
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You should clearly understand that this piece of paper, called a
“complaint,” is not itself any evidence of guilt. It is merely a formal
manner of accusing a person of a crime in order to bring him or her
to trial. You must not draw any inference of guilt from this complaint
or the fact that the defendant has been formally charged.

Presumption of innocence and burden of proof. In any criminal case,

the defendant is presumed to be innocent unless he or she is proven
guilty beyond a reasonable doubt. The law requires the prosecutor
— whom we refer to in court terminology as the “Commonwealth” —
to prove that the defendant is guilty beyond a reasonable doubt. The
law does not require the defendant to prove his (her) innocence or to
produce any evidence.

At the end of trial you must find the defendant not guilty
unless the Commonwealth has proved to you beyond a reasonable
doubt that the defendant has committed the offense(s) that he (she)
Is charged with.

Elements of the crime. AS you have heard, the defendant is charged

with the crime(s) of . The Commonwealth must prove each of
the elements which make up (that crime) (those crimes). Those

elements are as follows:



Here set out the elements of each offense.

The trial will proceed in the following order:

Opening statements. First, the attorneys for the

Commonwealth and for the defendant will have an opportunity to
present opening statements. After the assistant district attorney
makes his (her) opening statement for the prosecution, the defense
attorney may choose to make an opening statement immediately, or
may postpone doing so until later, or may decide not to do so at all,
since the burden of proof is on the Commonwealth.

The opening statements of counsel are not evidence. They
are somewhat like road maps from the attorneys to explain to you
what they expect will lie ahead. We have opening statements to
assist you to understand what the evidence is expected to be.

Presentation of evidence. Next, the prosecution will introduce

evidence in support of the charge(s) in the complaint. After that, the

defendant may present evidence in his (her) behalf if he (she) wishes
to do so, but he (she) is not obliged to do so. Remember, the burden
of proof is always on the Commonwealth to prove that the defendant
Is guilty. The law does not require any defendant to prove his or her

innocence or to produce any evidence at all.



Closing arguments. After all the evidence, each side will have

an opportunity to offer you arguments about what conclusions you
might draw from the evidence. | again remind you that the closing
arguments of the attorneys, like their opening statements, are not
evidence. We have closing arguments to assist you to understand
the evidence and what each party suggests that the evidence means.

Jury charge. Finally, after all the evidence and the attorneys’
arguments, | will instruct you in detail on the principles of law which
you are to apply in your deliberations when you retire to consider
your verdict. Your verdict must be unanimous.

Judge’s function. Let me now speak with you briefly about

your role as the jury and mine as the judge in this case. My
responsibility is to see that this case is tried in a way that is orderly,
fair and efficient. It is also my function to decide any questions of
law that come up during the trial, and to instruct you about the law
that applies to this case. It is your duty to accept the law as | state it

to you.



Jury’s function. Your function as the jury is to determine the

facts. You are the sole and exclusive judges of the facts. You alone
determine what evidence to believe, how important any evidence is
that you do believe, and what conclusions all the believable evidence
leads you to. You will have to consider and weigh the testimony of all
the witnesses who will appear before you, and you alone will
determine whether to believe any witness and the extent to which you
believe any witness. It is part of your responsibility to resolve any
conflicts in testimony that may arise during the course of the trial and
to determine where the truth lies. Ultimately, you must determine
whether or not the Commonwealth has proved the charge(s) beyond a

reasonable doubt.



Disregard any perceived judicial opinion as guilt. During the course of the

trial, | will be speaking with both attorneys and ruling on their
motions and objections. | may pose questions to withesses, and |
will be instructing you on the law. When | do so, you are not to take
any of my words or expressions as any indication of my own opinion
as to the defendant’s guilt or innocence. If you come to believe
during the course of the trial that | have an opinion as to any
disputed fact in this case, you are to disregard it. That is your area of

responsibility.

What constitutes evidence. YOU must decide this case solely on
the evidence presented in the courtroom. This includes the sworn
testimony of witnesses, any exhibits that | admit into evidence, any
facts which I tell you have been agreed to by both sides, and any
facts which I indicate that you may take to be a matter of common

knowledge.

If there will be aview: You may also consider anything you observe

about the layout of the scene of the alleged crime when we go to visit

It.



Questions to witnesses, no matter how artfully phrased, are not
evidence. Only the answers which you receive from the witnesses
who are testifying under oath are evidence. If one of the attorneys or
| refer to some part of the evidence and that does not coincide with
your own recollection, it is your recollection which you are to follow
in your deliberations.

Objections. During the trial, the attorneys may object to
guestions or statements that may not be admissible under our rules
of evidence. That is their responsibility, and you should not look
negatively in any way on a lawyer who makes such objections.

If | agree with an objection to a question — the term we use
is “sustained” — you are to disregard that question and you are not
to speculate as to what the answer might have been. In the same
way, you are to disregard any evidence that | tell you is stricken from
the record. If I reject — or “overrule” — an objection, | will permit the
witness to answer and you may consider that answer. You are not to
give that answer any more weight than you would have if no

objection had been made.



Disregard sentencing conseguences. YOU are not to concern

yourself with what punishment the defendant might receive if he
(she) is convicted. The duty of imposing sentence in the event of
conviction rests exclusively with me as the judge, and that issue
should not influence your deliberations in any way. You should
weigh the evidence in this case and determine the guilt or innocence
of the defendant based solely upon the evidence, without any
consideration of the matter of punishment.

Communicating with the judge. If it becomes necessary during

this trial to communicate with me, you may send me a signed note
through the court officer. This should normally be done by your
foreman (forelady). During this case you may not communicate with
the lawyers or the witnesses or the defendant at all.

Bear in mind also that you are not to tell anyone how the
jury stands, numerically or otherwise, on the question of the guilt or
innocence of the defendant, until after you have reported a
unanimous verdict. You should not even volunteer such information
to me unless | directly ask for certain information here in the

courtroom.



Discussion prohibited. Until this case is submitted to you after

my final instructions, you must not discuss it with anyone — not even
with the other jurors. Discussion can lead to conclusions being
drawn or positions being taken prematurely. Fairness requires you
to keep an open mind about everything until your deliberations.

You may only consider evidence presented to you in the
courtroom. You may not conduct any investigation on your own; nor
may you engage in any research on the law that might apply in this
case.

You have been chosen precisely because you are
impartial. As soon as you take on the role of investigator or lawyer,
you become an advocate and lose your ability to be impartial.

You may not use outside electronic devices such as cell
phones or computers nor the internet, social media, news reports,
maps, legal texts or dictionaries to learn things outside of what is
presented here.

You may not discuss this case with anyone, not even with
your fellow jurors. You must not talk to anyone about this case in
person, by telephone, the internet, email, or social media. This

includes family and friends.



Commonwealth v. Werner, 81 Mass. App. Ct. 689, 700-701, 967 N.E.2d 159, 168 (2012).

If a caution on extraneous publicity is appropriate: AS | have told you, you

must decide this case solely on the evidence presented in the
courtroom. You must completely disregard any newspaper,
television or radio reports about this case which you might
encounter. It would be unfair to consider such reports, since they
are not evidence and the parties will have no opportunity to
challenge their accuracy or to explain them. Please try to avoid such
news reports. If any come to your attention, it is your sworn
responsibility to put them aside immediately and to direct your
attention elsewhere.

Conclusion. | know that you will try this case according to
the oath which you have taken as jurors, in which you promised that
you would “well and truly try the issue between the Commonwealth
and the defendant according to the evidence.” If you follow that
oath, and try the issues without fear or prejudice or bias or

sympathy, you will arrive at a true and just verdict.

This and the following alternate Instruction 1.140 are provided as optional and general pretrial
instructions to the jury. Any part of the instructions may be used as needed, depending upon
what instructions the jurors have previously received in the jury pool.



http://masscases.com/cases/app/81/81massappct689.html

Commentators have noted the advantage of “precharging” the jury before evidence is taken, so that jurors
will understand their function and the general significance of the evidence as it is offered. See Jury Trial
Manual for Criminal Offenses Tried in the District Court § 2.31. In addition, preliminary instructions will be
considered on appeal in deciding whether the instructions as a whole were correct, proper and fair.
Commonwealth v. Cintron, 438 Mass. 779, 786, 784 N.E.2d 617, 623 (2003) (no requirement that jury be
sworn prior to preliminary instructions); Commonwealth v. Green, 25 Mass. App. Ct. 751, 753, 522 N.E.2d
424, 425 (1988).

The caution against seeking outside information is pursuant to the Trial Court’s “Policy on Juror Use of
Personal Communication Devices” (March 26, 2010), which requires judges to inform jury pools and
seated jurors that they may not use a computer, cellular phone, or other electronic device with
communication capabilities during trial or jury deliberations, or to obtain or disclose information relevant to
the case when they are not in court.

1.130 DISCUSSION PROHIBITED
January 2013

This instruction is included in Instruction 1.120 (Preliminary Instruction to Jury Before Trial). Therefore,
this instruction need not be given if Instruction 1.120 is used.

Until this case is submitted to you after my final instructions,
you must not discuss it with anyone — not even with the other jurors.
Discussion can lead to conclusions being drawn or positions being taken
prematurely. Fairness requires you to keep an open mind about
everything until your deliberations.

You may only consider evidence presented to you in the
courtroom. You may not conduct any investigation on your own; nor may
you engage in any research on the law that might apply in this case.

You have been chosen precisely because you are impartial. As
soon as you take on the role of investigator or lawyer, you become an

advocate and lose your ability to be impartial.


http://masscases.com/cases/sjc/438/438mass779.html
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You may not use outside electronic devices such as cell phones
or computers nor the internet, social media, news reports, maps, legal
texts or dictionaries to learn things outside of what is presented here.You
may not discuss this case with anyone, not even with your fellow jurors.,
You must not talk to anyone about this case in person, by telephone, the

internet, email, or social media. This includes family and friends.

Commonwealth v. Werner, 81 Mass. App. Ct. 689, 700-701, 967 N.E.2d 159, 168 (2012).

1.140 ALTERNATE PRELIMINARY INSTRUCTION TO JURY BEFORE

TRIAL
2009 Edition

Members of the jury, | assume that this is your first jury service.
Allow me to make a few observations which you may find helpful in
understanding what you are about to participate in.

Discussing the case. Please do not discuss the case with anyone

during the course of the trial, either in or out of court. The human mind
being what it is, if you were to discuss the case even among yourselves,
you would be engaged in a decision making process. We ask that you
maintain an open mind. The case is not over until you have heard from all
of the witnesses, the arguments of the lawyers and my charge as to the
law. Only then is it proper for you to discuss the case during the course of

your deliberations.


http://masscases.com/cases/app/81/81massappct689.html

Objections. During the course of the trial, the attorneys may object
to some gquestions or answers. In raising objections they are performing
their duty to represent their respective clients. In making my rulings on
those objections, | am performing my function. You should draw no
inference for either of the parties, either favorable or unfavorable, as a
result of any ruling that | may make.

Questions and statements by judge and counsel. In the course of the trial |

may ask a question of a witness. Usually | would do so only to eliminate
some confusion. | consider it reasonable for me to infer that if | am
confused, one or more of you may also be. You are to draw no inference
for either side, favorable or unfavorable, because of any question which |
may put to a witness, and you are not to place any emphasis on the fact
that the judge, and not one of the attorneys, asked the question. What | say
in the course of the trial, and what the attorneys say in their opening and
closing statements, is not evidence in this case. Questions to witnesses,
no matter how artfully phrased, are not evidence. Only the answers which
you receive from witnesses who are testifying under oath are evidence,
along with any exhibits which | tell you are in evidence.

Presumption of innocence. INn any criminal case, the defendant is

presumed to be innocent unless he or she is proven guilty beyond a

reasonable doubt.



Offense(s) charged. The defendant is charged with the crime(s) of:

. The essential elements of the crime(s) are:

Burden of proof. The Commonwealth has the burden to prove the

existence of each of those essential elements beyond a reasonable doubt.
During the trial the attorneys, in questioning witnesses, may dwell upon
incidental matters, such as weather conditions, or the color of a motor
vehicle. The Commonwealth is not obliged to prove such unessential
matters beyond a reasonable doubt, although you may consider a
witness’s answers even about unessential matters when you determine
that witness’s credibility.

Conclusion. At the conclusion of the trial | shall charge you further
on the law to be applied in this case. Please give the proceedings your full
attention so that you will have a complete understanding of the evidence

and reach atrue and just verdict.

1.160 NOTETAKING BY JURORS
2009 Edition

Any jurors who wish to do so may take notes during the course
of this trial. Some jurors may feel that notes are helpful, particularly if the
case involves any complicated issues. Of course, you are not required to
take notes, and some of you may feel that taking notes may be a

distraction and interfere with hearing and evaluating all the evidence.



If you do take notes, | suggest you take them sparingly and keep
them brief. Don’t try to summarize all of the testimony. Notes can help you
remember specific testimony, like measurements, or times or distances, or
help you to keep straight the names or relationships of people in the case.

But remember — you must decide whether and how much you
believe the withesses, and an important part of that is your observation of
each person's appearance on the witness stand. Don’t let note taking
distract you from those important observations. Most of your work in this
trial must be done with your eyes, your ears and your mind, not with your
fingers.

When you get to the jury room, remember that your notes are
only an aid to your memory, and not a substitute for what you actually
remember. Don’t use your notes to try to persuade your fellow jurors; your
notes are not official transcripts. Whether you take notes or not, you must
rely on your own memory in the jury room. Don’t be influenced by the
notes of other jurors.

If you do take notes, please keep them private and don’t show
them to anyone but your fellow jurors. In order to help preserve the
confidentiality of your deliberations, after you have reached a verdict | will
direct the court officers to collect and destroy any notes that have been

made in this case.



This instruction is recommended when notetaking is permitted by the judge. See Jury Trial Manual for
Criminal Offenses Tried in the District Court 8 2.23. It is adapted from E.J. Devitt and C.B. Blackmar,
Federal Jury Practice and Instructions § 10.06 (Supp. 1980), which was recommended in Commonwealth
v. Wilborne, 382 Mass. 241, 253, 415 N.E.2d 192, 200 (1981), and Commonwealth v. St. Germain, 381
Mass. 256, 267 n.21, 408 N.E.2d 1358, 1367 n.21 (1980). Superior Court Rule 8A requires that jurors’
notes be destroyed upon the recording of the verdict. It appears that this rule governs District Court jury
sessions. See G.L. c. 218, 8§ 27A(e) (“Trials by juries of six persons shall proceed in accordance with the
provisions of law applicable to trials by jury in the superior court . . . .”); Commonwealth v. Johnson, 417
Mass. 498, 505 n.7, 631 N.E.2d 1002, 1007 n.7 (1994) (Superior Court Rule 6 on peremptory challenges
“is the method of jury selection to be used by trial courts in the Commonwealth”).

The judge has discretion to restrict notetaking to the portion of the jury instructions dealing with the
elements of the offenses. Commonwealth v. Dykens, 438 Mass. 827, 830-835, 784 N.E.2d 1107, 1112-
1115 (2003).

1.180 QUESTIONS TO WITNESSES FROM JURORS
2009 Edition

At the end of each witness’s testimony in this case, we are going
to give you as jurors the opportunity to suggest any questions that you
would like us to pose to that witness. The court officer will make some
paper available to you, and if you have such a question, you should write it
down. Please don’t discuss your questions among yourselves, but write
down any questions that you as an individual juror may have for the
witness. And please write your juror number on your questions, in case |
need to ask you to clarify them.

After the attorneys have questioned each witness, | will ask the
court officer to collect any written questions that you have and pass them
to me. | will then confer privately with the attorneys and determine whether
the question is permitted by our rules of evidence. If it is, | will then pose

that question to the witness.
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Now there are a few things you must keep in mind about such
guestions. First of all, you should limit your questions to important
matters, or something in a witness’s testimony that you think requires
clarification, so that we don’t get bogged down or distracted from the
central issues.

You also have to understand in advance that | may have to alter
or refuse a question if it does not comply with our rules of evidence. As |
have explained, those rules are not intended to keep information from you,
but to make sure that all the information you are given is presented in a
manner that you can fairly evaluate its worth. If | change, or | decline to
ask, a question that you have suggested, you must not be offended or hold
that against either of the parties.

Finally, you must not give the answers to your own questions
any disproportionate weight. You will have to consider all the evidence to

arrive at a true verdict.

“[TIhe practice of allowing jurors to question witnesses has the potential for introducing prejudice, delay,
and error into the trial, and should be utilized infrequently and with great caution.” When a judge allows
such questioning, the judge must inform the parties and give them an opportunity to be heard in
opposition or to suggest the procedure to be followed. Before jurors are permitted to ask questions, and
again in the final instructions, the judge should inform jurors: (1) that they will be given the opportunity to
pose questions; (2) that such questions should be written down and passed to the judge; (3) that such
guestions should be limited to important matters; (4) that the judge may have to alter or refuse questions
that do not comply with the rules of evidence; (5) that if a particular question is refused or altered, the
juror who posed the question must not be offended or hold that against either party; and (6) that jurors
must not give answers to their own questions a disproportionate weight. The judge and the attorneys
should discuss the questions, and any objections made and ruled on, outside the hearing of the jury,
before they are posed. To avoid delay, the judge might have all jurors submit their questions at one time,
at the conclusion of a witness’s examination. The parties should be given the opportunity for further
examination after juror questions have been answered. Commonwealth v. Urena, 417 Mass. 692, 701-
703, 632 N.E.2d 1200, 1206 (1994). See also United States v. Sutton, 970 F.2d 1001 (1st Cir. 1992).



http://masscases.com/cases/sjc/417/417mass692.html
https://scholar.google.com/scholar_case?case=5302922796218548689&q

“We adhere to the . . . procedures recommended in Commonwealth v. Urena . . . with some modifications
based on the growing experience with the practice in this and other jurisdictions. (1) The judge should
instruct the jury that they will be given the opportunity to pose questions to witnesses.

We suggest that the jury also be instructed not to let themselves become aligned with any party, and that
their questions should not be directed at helping or responding to any party. Rather, they must remain
neutral and impartial, and not assume the role of investigator or of advocate. (2) Jurors’ questions need
not be limited to ‘important matters,” as we stated in Urena, but may also seek clarification of a witness’s
testimony. Reining in excessive questioning may present the greatest challenge to a judge . ... (3) The
judge should emphasize to jurors that, although they are not expected to understand the technical rules of
evidence, their questions must comply with those rules, and so the judge may have to alter or to refuse a
particular question. (4) The judge further should emphasize that, if a particular question is altered or
refused, the juror who poses the question must not be offended or hold that against either party. (5) It is
important that the jurors are told that they should not give the answers to their own questions a
disproportionate weight. We suggest that the judge also instruct jurors not to discuss the questions
among themselves but, rather each juror must decide independently any questions he or she may have
for a witness. (6) These instructions should be repeated during the final charge to the jury before they
begin deliberations. (7) All questions should be submitted in writing to the judge. We suggest that the
juror’s identification number be included on each question. This will enable the judge to address problems
unique to a juror, as by voir dire, or to give a curative instruction without exposing the entire jury to any
potential prejudice. On submission of questions, counsel should have an opportunity, outside the hearing
of the jury, to examine the questions with the judge, make any suggestions, or register objections. This
may be done at sidebar, or the jury may be removed at the judge’s discretion. The judge should rule on
any objections at this time, including any objection that the question touches on a matter that counsel
purposefully avoided as a matter of litigation strategy, and that, if asked, will cause particular prejudice to
the party. Finally, counsel should be given the opportunity to reexamine a witness after juror interrogation.
The scope of the examination should ordinarily be limited to the subject matter raised by the juror
question and the witness’s answer. The purpose of reexamination is two fold. First, it cures the admission
of any prejudicial questions or answers; and second, it prevents the jury from becoming adversary in its
interrogation” (citations and internal quotation marks omitted). Commonwealth v. Britto, 433 Mass. 596,
613-614, 744 N.E.2d 1089, 1105-1106 (2001).

While “[r]eining in excessive questioning may present the greatest challenge to a judge,” Id., in some
technically complex cases allowing juror questions in order to clarify the evidence may reduce delay and
confusion during jury deliberations.

1.200 RECORDATION OF PROCEEDINGS
2009 Edition

Members of the jury, these proceedings are being recorded on
the recorder that you see on the clerk’s bench here in front of me. This
generally produces a satisfactory record, and is considerably less

expensive to you as taxpayers than the cost of a stenographer.


http://masscases.com/cases/sjc/433/433mass596.html

However, for the benefit of the lawyers and any withesses who
will be testifying, | want to mention that the microphones that are in the
witness box and at the lawyers’ tables are very focused, to avoid picking
up background noise. For that reason, it is important to speak directly into
them.

There is a court rule that makes it the responsibility of the
attorneys to work with me to produce an accurate record. They should
bring to my attention whenever someone is not using the microphone

properly, so that | can correct it.

District Court Special Rule 211(A)(3) provides that “[clounsel shall be responsible for assisting in the
creation of an audible record by properly using the microphones provided. Counsel shall speak with
sufficient clarity and in sufficient proximity to the microphones to ensure an audible record, and shall be
responsible for requesting the judge, when necessary, to instruct other counsel, witnesses or others as to
the proper use of the microphones in order to ensure an audible record.”

1.220 LENGTHY BENCH OR LOBBY CONFERENCES
January 2009

From time to time during the trial it is necessary for me to talk
with the lawyers out of your hearing, either by having a conference at the
judge’s bench while you are present in the courtroom, or by calling a
recess.

The purpose of these conferences is not to keep relevant
information from you, but to decide how certain evidence is to be treated

under the rules of evidence and to avoid confusion and error.


http://www.mass.gov/courts/case-legal-res/rules-of-court/district-muni/special-rules/spec211.html

Please be patient while these are going on, and understand that
while you are waiting, we are working. We will do whatever we can to keep

the number and length of these conferences to a minimum.

The model instruction is based in part on Manual of Model Jury Instructions for the Ninth Circuit § 2.02
(1985 ed.)

1.240 SEPARATION OF THE JURY
2009 Edition

Until this case is submitted to you, you must not discuss it with
anyone, even with your fellow jurors. After it is submitted to you, you may
discuss it only in the jury room with your fellow jurors.

It is important that you keep an open mind and not decide any
iIssue in the case until the entire case has been submitted to you along

with my instructions as to the law.

Such an instruction should be given on any separation of the jury before the case is submitted for the
jury’s consideration. Commonwealth v. Benjamin, 369 Mass. 770, 772, 343 N.E.2d 402, 404 (1976). See
Commonwealth v. White, 147 Mass. 76, 80, 16 N.E. 707, 711 (1888); Jury Trial Manual for Criminal
Offenses Tried in the District Court § 2.62.

NOTES:

1. Caution against unauthorized views by jurors. If there is any likelihood that jurors
may undertake an unauthorized view of the crime scene, the judge should explicitly caution against
this. Commonwealth v. Jones, 15 Mass. App. Ct. 692, 695, 448 N.E.2d 400, 402 (1983). See
Commonwealth v. Philyaw, 55 Mass. App. Ct. 730, 735-740, 774 N.E.2d 659, 664-667 (2002)
(unauthorized view by one or more jurors is an extraneous influence “of a very serious nature”).

2. Caution against unauthorized research by jurors. The judge may also wish to
caution jurors not to conduct their own research or investigations (including Internet or dictionary
searches). See Commonwealth v. Guisti, 449 Mass. 1018, 867 N.E.2d 740 (2007) (juror soliciting
comments by email); Commonwealth v. Olavarria, 71 Mass. App. Ct. 612, 885 N.E.2d 139 (2008) (juror
looking up definition of “reasonable doubt” and “moral certainty” in law dictionary); Commonwealth v.
Rodriguez, 63 Mass. App. Ct. 660, 678 n.11, 828 N.E.2d 556, 568 n.11 (2005) (juror searching Internet
for statute; these days, in warning against conducting their own research, judges “are well advised” to
refer specifically to Internet searches); Commonwealth v. DiRenzo, 52 Mass. App. Ct. 907, 754 N.E.2d
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1071 (2001) (allegation that jurors consulted a dictionary contrary to judge’s instructions);
Commonwealth v. McCaster, 46 Mass. App. Ct. 752, 710 N.E.2d 605 (1999) (juror searching Internet
for chemical composition of cocaine). See also United States v. Kupau, 781 F.2d 740, 744-745 (9th
Cir.), cert. denied, 479 U.S. 823 (1986) (judge should not give deliberating jury a dictionary at their
request, even under cautionary instructions, since the parties are entitled to know what words the jury
wishes defined).

3. Deliberating jury must be given time to reassemble. Once the case has been
submitted to the jury, whenever the judge permits the jurors to separate (including separation for lunch),
Mass. R. Crim. P. 20(e)(2) requires that the jury be given a definite time to reassemble in the courtroom
before retiring for further deliberations. Commonwealth v. Hearn, 31 Mass. App. Ct. 707, 712-713, 583
N.E.2d 279, 283 (1991); Commonwealth v. Ford, 20 Mass. App. Ct. 575, 579, 481 N.E.2d 534, 536-537
(1985).

4, Morning roll call of deliberating jury. Once the case has been submitted to the jury, a
morning roll call may be implicitly required by Mass. R. Crim. P. 20(e)(3) if the jurors separate
overnight. Whether or not a roll call is taken, it is preferable that the defendant be present whenever
the jurors come into the courtroom, unless the defendant has waived his right to be present.
Commonwealth v. Davila, 17 Mass. App. Ct. 511, 459 N.E.2d 1248 (1984).
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1.260 EXTRANEOUS PUBLICITY
2009 Edition

During the time that you serve on this jury, there may be reports
about this case in the newspapers or on radio or television. You may be
tempted to look at or listen to them. Please do not do so.

Due process of law requires that the evidence you consider in
reaching your verdict meet certain standards; for example, a witness may
testify about events he has personally seen or heard but not about matters
told to him by others. Also, withesses must be sworn to tell the truth and
must be available for questions from the other side.

News reports about the case are not subject to these standards,
and if you look at or listen to such reports, you may be exposed to
information, true or not, which unfairly favors one side and which the other
side is unable to respond to.

In fairness to both sides, therefore, please avoid such news
reports. Put them aside immediately if they come to your attention. Your
sworn obligation is to decide this case solely on the evidence presented in

the courtroom.

In any trial likely to be of significant public interest, the American Bar Association recommends that such
an instruction be given at the end of the first trial day if the jury is not sequestered. 2 ABA Standards for
Criminal Justice, Fair Trial and Free Press 8§ 8-3.6(e) (2d ed. 1980). See generally Jury Trial Manual for
Criminal Offenses Tried in the District Court § 2.62.

NOTES:



1. Claim of extraneous influence. Where there is an allegation that jurors have been
improperly exposed to information from a source other than the evidence at trial, the judge must follow
the steps set out in Commonwealth v. Fidler, 377 Mass. 192, 385 N.E.2d 513 (1979). Initially the
defendant must show by a preponderance of evidence that the improper extraneous influence
occurred. The burden then shifts to the Commonwealth to show beyond a reasonable doubt that the
defendant was not prejudiced by the extraneous information. In determining the effect the extraneous
information would have on a “hypothetical average jury,” the judge may consider post-verdict jury
testimony as well as whether there was overwhelming evidence of guilt, whether the extraneous matter
produced such a high probability of prejudice that error must be inferred, and whether one juror’s
introduction of extraneous information was rejected by other jurors. Commonwealth v. Kincaid, 444
Mass. 381, 828 N.E.2d 45 (2005).

2. Questions and jury instruction on cameras in the courtroom. Before allowing
cameras in the courtroom pursuant to S.J.C. Rule 1:19, a judge may, but is not required, to question
prospective jurors as to any effect that cameras may have on their ability to judge the evidence
impartially. “It may be advisable that empanelled jurors be instructed, prior to the commencement of a
televised trial, to inform the court if the presence of television cameras interferes with their ability to
concentrate and render a fair and impartial verdict.” Commonwealth v. Cross, 33 Mass. App. Ct. 761,
605 N.E.2d 298 (1992).

1.270 USE OF AN INTERPRETER
June 2016

An interpreter will assist in this trial. (He) (she) is here only to help us
communicate. (He) (she) is completely neutral. (He) (she) is not working
for either party. (He) (she) is sworn to interpret truthfully and accurately.

The interpreter’s role is to interpret what others say so that everyone
understands everything that is said. Do not let your judgment be affected
by a person’s need for an interpreter.

If you understand the language of the witness, you must disregard
completely what the witness says in that language. The evidence is the
testimony as it is interpreted by the interpreter(s). Even if you think the
interpreter has made a mistake, you must rely on the interpreter’s English

translation.
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1.280 BEFORE A VIEW
2009 Edition

Members of the jury, you are about to visit a place about which
you will be hearing testimony during this trial. In court terminology, we
call this a “view.”

The purpose of the view is to help you better to understand the
evidence which you will hear during the trial, and to help you appreciate
the location and its surroundings. The view that you will take is a part of
this case. The observations that you make while on the view may be used
and considered in your deliberations in reaching a verdict.

The place that you will view is [where] . The attorneys

(and I) will accompany you or meet you there. The attorneys may point out
to you the arrangement of the scene and items there which they want you
to take notice of, but otherwise they may not discuss anything in regard to
this case.

While you are on the view, you are not to make any notes or
sketches. You are not to conduct any independent investigation while we
are there or at any other time during the trial. You are not to return to the

scene, or ask anyone else to do so, until this case is over.



What you are to do on the view may best be summarized in two
words that you are all very familiar with: STOP and LOOK. Your
responsibility is to see the place, observe it carefully, and remember what
you see.

During your trip to and from the place that you will view, you are
not to discuss the case or anything about it among yourselves or with
anyone, and you are not to permit anyone to talk with you about the case.

You will be under the supervision of the court officers at all
times, and you will remain together until you are returned to court, unless
the court officers direct you otherwise.

Under no circumstances should any of you, during the course of
your service as jurors in this case, take any unauthorized view of any
location which was mentioned by any of the witnesses or the attorneys in
this case.

The clerk will now administer the oath to the court officers who
will accompany you on the view. | invite your careful attention to the oath
because it covers their responsibilities in supervising you and the

attorneys while on the view.

Information acquired at a view is not evidence in a strict sense, but may be used by the jury in reaching a
verdict. Commonwealth v. Jefferson, 36 Mass. App. Ct. 684, 688, 625 N.E.2d 2, 5 (1994). See generally
Jury Trial Manual for Criminal Offenses Tried in the District Court § 2.33.

SWEARING THE COURT OFFICERS



http://masscases.com/cases/app/36/36massappct684.html

A traditional formulary for swearing court officers before a jury view is as follows:

Clerk: You (each) solemnly swear or affirm that you will take
charge of this jury and conduct them to view the premises as ordered by
the Court;

that you will not permit the parties to enter into debate in the
hearing of the jury, nor any person to speak to them, except Assistant
District Attorney _ on behalf of the Commonwealth and Attorney

on behalf of the defendant, and they only to point out such places
or things as they may deem necessary;,

and that you will keep the jury together until you have brought

them back into court unless the Court otherwise orders; so help you God.

NOTES:

1. Defendant’s presence. The defendant is not entitled to be present at a view, and may be
barred from boarding the jurors’ bus if he or she appears without the judge’s permission.
Commonwealth v. Gagliardi, 29 Mass. App. Ct. 225, 237, 559 N.E.2d 1234, 1243 (1990).

2. Unauthorized view. If it is reported that an unauthorized view may have taken place, the juror
should be interviewed in the presence of counsel to determine if the unauthorized view has in fact taken
place, the extent of the juror’s activity at the scene, and whether the juror has shared such information
with other jurors. Commonwealth v. Cuffie, 414 Mass. 632, 609 N.E.2d 437 (1993); Commonwealth v.
Philyaw, 55 Mass. App. Ct. 730, 735-740, 774 N.E.2d 659, 664-667 (2002) (unauthorized view by one
or more jurors is an extraneous influence “of a very serious nature”).



http://masscases.com/cases/app/29/29massappct225.html
http://masscases.com/cases/sjc/414/414mass632.html
http://masscases.com/cases/app/55/55massappct730.html
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1.300 MULTIPLE DEFENDANTS; EVIDENCE ADMITTED AGAINST ONE
DEFENDANT ONLY
2009 Edition

. MULTIPLE DEFENDANTS

There is more than one defendant on trial in this case. Each
defendant is entitled to have you determine his (or her) guilt separately
and individually. The fact that the defendants are on trial together is not
evidence that there is any connection between them, and is not any
evidence of their guilt. The Commonwealth has the burden of proving
beyond a reasonable doubt the guilt of each defendant separately.

When you consider the evidence, it is your duty to examine it
carefully as to the charge(s) against each defendant separately, as if he (or
she) were on trial alone. You may consider only the evidence that applies
to that defendant, and you are not to consider any evidence that | have told
you was admitted into evidence only against another defendant. Each
defendant is entitled to have his (or her) case determined solely from the

evidence about his (or her) own acts and statements.

Commonwealth v. Crowe, 21 Mass. App. Ct. 456, 485, 488 N.E.2d 780, 797 798 (1986).

lIl. EVIDENCE ADMITTED AGAINST ONE DEFENDANT ONLY



http://masscases.com/cases/app/21/21massappct456.html

During this trial | have told you that some of the evidence was

limited to one defendant. Let me emphasize that you may consider such

evidence only in your deliberations about that defendant concerning

whom it was admitted in evidence. You must not consider it in any way in

your deliberations concerning (the other) (any other) defendant.

Commonwealth v. Snyder, 282 Mass. 401, 416, 185 N.E. 376, 381 (1933), aff'd, 291 U.S. 97, 54 S.Ct.

330 (1934).
SUPPLEMENTAL INSTRUCTION

Where one defendant’s statement is admitted only against that defendant. YOU

have heard testimony about a statement that __[one codefendant] IS

alleged to have made. If you accept that testimony, you may consider
the statement only in determining the (guilt or innocence) (credibility)

of __[that codefendant] . It is not evidence against (__[other codefendant]

) (any other codefendant), and you are not to consider it in any way
when you consider the evidence against him (her) (them). Each
defendant is entitled to have his (or her) case determined solely from

the evidence about his (or her) own acts and statements.

Commonwealth v. Carita, 356 Mass. 132, 137 139, 249 N.E.2d 5, 8 9 (1969); Commonwealth v. Valcourt,
333 Mass. 706, 713, 133 N.E.2d 217, 222 (1956); Snyder, supra.

Note that a limiting instruction is insufficient, and severance is required, where the Commonwealth seeks
to introduce the extrajudicial statement of one codefendant who does not testify at trial and which
"powerfully incriminat[es]" another codefendant against whom it is not admissible. Bruton v. United
States, 391 U.S. 123, 135 136, 88 S.Ct. 1620, 1627 1628 (1968), made applicable to the states by
Roberts v. Russell, 392 U.S. 293, 88 S.Ct. 1921 (1968). See Jury Trial Manual for Criminal Offenses Tried
in the District Court § 1.14.

NOTE:


http://masscases.com/cases/sjc/282/282mass401.html
http://masscases.com/cases/sjc/356/356mass132.html
http://masscases.com/cases/sjc/333/333mass706.html
https://scholar.google.com/scholar_case?case=4310998141337802851&q
https://scholar.google.com/scholar_case?case=4310998141337802851&q
https://scholar.google.com/scholar_case?case=1403311057607511809&q

1. Hearsay Exceptions. For a model instruction on the joint venturer hearsay exception,
see the supplemental instructions to Instruction 4.200 (Joint Venture). For a model instruction on the co-
conspirator hearsay exception, see the supplemental instruction to Instruction 4.160 (Conspiracy).




1.320 WITHDRAWN CASE AGAINST CODEFENDANT; WITHDRAWN

CHARGES AGAINST DEFENDANT; DEFENDANT’S ABSENCE MIDTRIAL
2009 Edition

. WITHDRAWN CASE AGAINST CODEFENDANT

Members of the jury, | am withdrawing from your consideration

the case against [codefendant] . That case has been disposed of and is no

longer before you for decision. You are to deliberate in this case only

concerning the complaint(s) pending against [remaining defendant] .

You are not to speculate about why the case against [codefendant]

has been withdrawn from your consideration, and it is not to influence

your verdict(s) concerning [remaining defendant] in any way. Your

responsibility now is to decide the charges that remain pending against

[remaining defendant] based solely on the evidence against him (her).

This instruction may be given when a codefendant has entered a change of plea or has successfully
moved for a required finding of not guilty, and is therefore no longer in the case. Commonwealth v.
Pasciuti, 12 Mass. App. Ct. 833, 839-846 & n.7, 429 N.E.2d 374, 378 & n.7 (1981) (proper even without
request to advise jury not to speculate why case against codefendant has been withdrawn, and that it
should not influence their verdict as to remaining codefendant, which should be based solely on evidence
against him).

[Il. WITHDRAWN CHARGES AGAINST DEFENDANT

Members of the jury, | am withdrawing from your consideration

the following charge(s) against the defendant: [withdrawn charge(s)] . (That

charge has) (Those charges have) been disposed of and (is)(are) no longer
before you for decision. You are to deliberate in this case only concerning

the remaining charge(s) pending against the defendant, namely:


http://masscases.com/cases/app/12/12massappct833.html
http://masscases.com/cases/app/12/12massappct833.html

[remaining charges] .

You are not to speculate about why (one charge) (some charges)
have been withdrawn from your consideration, and it is not to influence
your verdict(s) on the remaining charge(s) in any way. Your responsibility
now is to decide the charge(s) that remain(s) pending against the
defendant, based solely on the evidence concerning (that charge which is)

(those charges which are) now before you.

This instruction may be given when a defendant has successfully obtained a required finding of not guilty
as to one or more of multiple pending complaints. See, e.g., Commonwealth v. Anolik, 27 Mass. App. Ct.
701, 707-708, 542 N.E.2d 327, 331 (1989); Commonwealth v. Yelle, 19 Mass. App. Ct. 465, 475, 475
N.E.2d 427, 433 (1985) (“advisable and proper” to give instruction sua sponte).

lll. DEFENDANT’S ABSENCE MIDTRIAL

which the jury is not permitted to consider as evidence of consciousness of guilt

Members of the jury, the defendant may not be present for the
rest of the trial. The trial will continue, and the defendant will continue to

be represented at trial by his (her) attorney, [Defense Counsel] .

You are not to speculate about the reasons for the defendant’s
absence. You are not to draw any inferences against the defendant from
his (her) absence, since there are many reasons why a defendant may not
be present for the full trial. It should not influence your verdict in any way.

Your responsibility now is to decide the charge(s) against the

defendant, based solely on the evidence before you.

This instruction should not be given if the judge permits the jury to consider the defendant’s absence as
evidence of consciousness of guilt. Instead see Instruction 3.580 (Consciousness of Guilt).



http://masscases.com/cases/app/27/27massappct701.html
http://masscases.com/cases/app/19/19massappct465.html

The Appeals Court has given detailed guidance on the protocol to be followed when a defendant defaults
midtrial:

“When a defendant fails to appear midtrial, the judge is to determine whether the trial should proceed in
the defendant’s absence or whether a mistrial should be declared. In determining this question, the judge
must determine whether the defendant’s absence is without cause and voluntary. This judicial
determination, in turn, requires that there be time allotted for some measure of inquiry and investigation
into the reasons for the defendant’s absence and the results of the efforts to locate the defendant. To this
end, the judge should grant a recess of such duration as the judge deems appropriate to allow for
investigation.e There must be evidence introduced on the record. The preferable practice . . . is that a voir
dire hearing should be held directed to the evidence garnered concerning the circumstances of the
defendant’s failure to appear and the efforts to find the defendant.

“Following this hearing, the judge should state a finding concerning whether the defendant’s absence is
without cause and voluntary. If the judge determines not to declare a mistrial, but rather to continue the
trial in absentia, then the judge should give a neutral instruction to the jury to the effect that the defendant
may not be present for the remainder of the trial, that the trial will continue, and that the defendant will
continue to be represented by his attorney. If there will be no evidence adduced before the jury
concerning consciousness of guilt, the judge may add that the jury should not speculate as to the reasons
for the defendant’s absence and should not draw adverse inferences, as there are many reasons why a
defendant may not be present for the full trial . . . .”

“9 This investigation, in most cases, is not of the kind that would require a substantial amount of time or undue delay in the trial. A reasonably diligent
investigation to determine if there is good cause for the defendant’s absence from trial might entail some of the following steps: independent police
inquiry; contact with the defendant’s family and significant other persons in the defendant's life; calls to the places where the defendant lives and
works; and inquiry of emergency health facilities in the immediate area

where there is a reasonable probability the defendant may have been treated. Of course, defense

counsel also should check to see if the defendant has communicated with counsel's law office.”

Commonwealth v. Muckle, 59 Mass. App. Ct. 593, 639-640, 797 N.E.2d 456, 463-464 (2003) (citations
omitted). “We reemphasize . . . that where . . . a defendant has disappeared from a trial without any
apparent explanation, [tjhere ought to be as vigorous an effort as may be feasible to find the defendant,
and some formality in the presentation of the evidence that is gathered about the circumstances of the
defendant’s disappearance” before the judge decides to instruct the jury to ignore the defendant’s
absence and not draw any inference against him or her because of it. Commonwealth v. Carey, 55 Mass.
App. Ct. 908, 772 N.E.2d 597 (2002).

1.340 PRELIMINARY IDENTIFICATION INSTRUCTION
November 2015

Upon request by any party, the trial judge shall give the preliminary/contemporaneous instruction before

opening statements or immediately before or after the testimony of an identifying witness, saving the full

model instruction to be given at a later time during the trial. The instruction is set forth at 473 Mass. 1051
(2015).


http://masscases.com/cases/app/59/59massappct631.html
http://masscases.com/cases/app/55/55massappct908.html

You may hear testimony from a witness who has identified the
defendant as the person who committed (or participated in) the alleged
crime(s). Where a witness has identified the defendant as the person who
committed (or participated in) the alleged crime(s), you should examine the
identification with care. As with any witness, you must determine the
credibility of the witness, that is, do you believe the witness is being
honest? Even if you are convinced that the witness believes his or her
identification is correct, you still must consider the possibility that the
witness made a mistake in the identification. A withess may honestly
believe he or she saw a person, but perceive or remember the event
inaccurately. You must decide whether the witness’s identification is not

only truthful, but accurate.



People have the ability to recognize others they have seen and to
accurately identify them at a later time, but research and experience have
shown that people sometimes make mistakes in identification. The mind
does not work like a video recorder. A person cannot just replay a mental
recording to remember what happened. Memory and perception are much
more complicated. Generally, memory is most accurate right after the event
and begins to fade soon thereafter. Many factors occurring while the
withess is observing the event may affect a withess’s ability to make an
accurate identification. Other factors occurring after observing the event
also may affect a witness’s memory of that event, and may alter that
memory without the witness realizing that his or her memory has been
affected. Later in the trial, | will discuss in more detail the factors that you
should consider in determining whether a witness’s identification is
accurate. Ultimately, you must determine whether or not the
Commonwealth has proved the charge(s), including the identity of the
person who committed (or participated in) the alleged crime(s), beyond a

reasonable doubt.

FINAL INSTRUCTIONS, GENERAL

2.100 FUNCTION OF THE JUDGE
2009 Edition



Members of the jury, you are about to begin your final duty,
which is to decide the fact issues in this case. Before you do that, | will
instruct you on the law.

It was obvious to me throughout the trial that you faithfully
discharged your duty to listen carefully to all the evidence and to observe
each of the witnesses. | now ask you to give me that same close attention,
as linstruct you on the law.

My function as the judge in this case has been to see that this
trial was conducted fairly, orderly and efficiently. It was also my
responsibility to rule on what you may consider as evidence, and to
instruct you on the law which applies to this case.

It is your duty as jurors to accept the law as | state it to you. You
should consider all my instructions as a whole. You may not ignore any
instruction, or give special attention to any one instruction. You must

follow the law as | give it to you whether you agree with it or not.



Georgia v. Brailsford, 3 U.S. (3 Dall.) 1, 4 (1794) (Jay, C.J.) (judge determines law, while jury decides
facts); Commonwealth v. Wilson, 381 Mass. 90, 118-119, 407 N.E.2d 1229, 1247 (1980) (judge must be
the trial’s “directing and controlling mind”); Pfeiffer v. Salas, 360 Mass. 93, 99-101, 271 N.E.2d 750, 754-
755 (1971) (judge must instruct in language understandable to jurors from all walks of life);
Commonwealth v. Sneed, 376 Mass. 867, 870, 383 N.E.2d 843, 845 (1978) (judge must instruct on
applicable law, and may state evidence and discuss possible inferences neutrally); Commonwealth v.
Brady, 357 Mass. 213, 214-215, 257 N.E.2d 465, 466 (1970) (questions of law are for judge);
Commonwealth v. Carson, 349 Mass. 430, 435, 208 N.E.2d 792, 795 (1965) (judge must state applicable
law correctly); Commonwealth v. Davis, 271 Mass. 99, 100-101, 170 N.E. 924, 925 (1930) (sentencing is
judge's responsibility alone); Commonwealth v. Anthes, 5 Gray 185, 208-209, 221, 236 (1855) (jury must
follow law as stated by judge); Commonwealth v. Porter, 10 Metc. 263, 286-287 (1845) (judge must
superintend trial, rule on evidence and instruct on law); Commonwealth v. Knapp, 10 Pick. 477, 495
(1830) (questions of admissibility of evidence are for judge); Commonwealth v. Carney, 31 Mass. App. Ct.
250, 254, 576 N.E.2d 691, 694 (1991) (approving charge not to use judge’s questions or statements to
determine how judge feels case should be decided, since judge has no right to interfere with jury’s duty to
find the facts and determine where the truth lies); Commonwealth v. Kane, 19 Mass. App. Ct. 129, 138,
472 N.E.2d 1343, 1349 (1985) (judge may give jury a neutral precis of the evidence). See also
Commonwealth v. Murray, 396 Mass. 702, 705-710, 488 N.E.2d 415, 417-420 (1986).

SUPPLEMENTAL INSTRUCTIONS

1.Jury must follow law. YOu must take the law as | give it to you. You
should not be concerned about the wisdom of any rule of law that |
give you. Whatever your private opinions about what the law is or
ought to be, it is your duty to base your verdict on the law as | define
it to you.

2. Where some issues require longer explanation. If | devote a bit more

time to discussing any particular charge or part of the charge, you are
not to infer anything from the length of my discussion. Some matters
may take longer to explain, but that is not a guide to their relative
iImportance and not an indication that | have an opinion on any issue

in this case.

2.120 FUNCTION OF THE JURY
2009 Edition
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Your function as the jury is to determine the facts of this case.
You are the sole and exclusive judges of the facts. You alone determine
what evidence to accept, how important any evidence is that you do
accept, and what conclusions to draw from all the evidence. You must
apply the law as | give it to you to the facts as you determine them to be, in
order to decide whether the Commonwealth has proved the defendant
guilty of this charge (these charges).

You should determine the facts based solely on a fair
consideration of the evidence. You are to be completely fair and impartial,
and you are not to be swayed by prejudice or by sympathy, by personal
likes or dislikes, toward either side. You are not to allow yourselves to be
influenced because the offense(s) charged is (are) popular or unpopular
with the public.

You are not to decide this case based on what you may have
read or heard outside of this courtroom. You are not to engage in any
guesswork about any unanswered questions that remain in your mind, or

to speculate about what the “real” facts might or might not have been.



You should not consider anything | have said or done during the
trial — in ruling on motions or objections, or in my comments to the
attorneys, or in questions to witnesses, or in setting forth the law in these
instructions — as any indication of my opinion as to how you should
decide the defendant's guilt or innocence. If you believe that | have
expressed or hinted at any opinion about the facts of this case, please
disregard it. | have no opinion about the facts or what your verdict ought
to be. That is solely and exclusively your duty and responsibility.

In short, you are to confine your deliberations to the evidence

and nothing but the evidence.

Commonwealth v. Smith, 387 Mass. 900, 909-910, 444 N.E.2d 374, 381 (1982) (verdict must be based
on evidence and not sympathy); Commonwealth v. Fitzgerald, 376 Mass. 402, 424, 381 N.E.2d 123, 138
(1978) (verdict may not be based on sympathy for victim or general considerations); Commonwealth v.
Clark, 292 Mass. 409, 411, 198 N.E. 641, 643 (1935) (jury should be both impartial and courageous);
Commonwealth v. Anthes, 5 Gray 185, 197-198 (1855) (jury’s judgment is conclusive of facts in case);
Commonwealth v. Carney, 31 Mass. App. Ct. 250, 254, 576 N.E.2d 691, 694 (1991) (approving charge
not to use judge’s questions or statements to determine how judge feels case should be decided, since
judge has no right to interfere with jury’s duty to find the facts and determine where the truth lies);
Commonwealth v. Ward, 28 Mass. App. Ct. 292, 296, 550 N.E.2d 398, 401 (1990).

SUPPLEMENTAL INSTRUCTION

1. Prejudice. Your verdict must be based solely on the evidence
developed at trial. It would be improper for you to consider any
personal feelings about the defendant’s race, religion, national origin,

Sex or age.
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It would be equally improper for you to allow any feelings you
might have about the nature of the crime to interfere with your
decision. Any person charged with any crime is entitled to the same
presumption of innocence, and the Commonwealth has the same
burden of proof beyond a reasonable doubt, as | (have discussed) (will
discuss in a moment).

The fact that the prosecution is brought in the name of the
Commonwealth entitles the prosecutor to no greater consideration and
no less consideration than any other litigant, since all parties are
entitled to equal treatment before the law. The people of this
Commonwealth always win when justice is done, regardless of whether
the verdict is guilty or not guilty.

It must be clear to you that once you let prejudice or sympathy,
or fear or bias, interfere with your thinking, there is a risk that you will
not arrive at a true and just verdict. Your oath as jurors was that you
will perform your duty of finding the facts without being swayed by
bias or prejudice toward either side. The word “verdict” comes from
two Latin words meaning “to tell the truth,” and that is what the law

looks to your verdict to do.

Portions of this instruction are adapted from L.B. Sand, J.S. Siffert, W.P. Loughlin and S.A. Reiss, Modern
Federal Jury Instructions 88§ 2-5, 2-11 and 2-12 (1985).



2. Sympathy. In many criminal cases there is an element of
sympathy which surrounds the trial. Many incidents elicit sympathy for
the alleged victim. And when somebody is charged with a crime, that
too elicits sympathy. Here at the trial there are people who are friends
and family of the alleged victim, friends and family of the defendant.
Obviously, these proceedings have a profound effect on both families.
And it may well be that both families are deserving of sympathy, but
not in a courtroom and not by a jury, because sympathy is grounded in
emotion and a jury must consider only facts.

You all know that this would be a pretty sad world without
sympathy, but the courtroom is not the place for that sympathy. Even
more important, your jury room is not the place for that sympathy.
When you decide this case, you must decide this case on the basis of

the facts as you find them. You must and facts alone.

The model instruction is drawn from Commonwealth v. Harris, 28 Mass. App. Ct. 724, 733 n.5, 555 N.E.2d
884, 889 n.5 (1990). It may be appropriate where the trial is for a particularly emotional offense, such as
vehicular homicide.

3. Juror equality. NO juror is better qualified to determine the truth of

the facts in controversy or to deliberate upon a verdict solely because

of that juror’s occupation or reputation.

G.L. c. 234A, 8 70 provides that this instruction must be given upon motion of either party or whenever the
court deems it appropriate. Commonweatlh v. Oram, 17 Mass, App. Ct. 941, 942-943, 457 N.E.2d 284, 285-
286 (1983).



http://masscases.com/cases/app/28/28massappct724.html
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4. Judge’s questions. | want to reemphasize my request that you

draw no conclusions from the fact that on occasion | asked questions
of some witnesses. | intended those questions only to clarify or

expedite matters. They were not intended to suggest any opinions on
my part about your verdict or about the credibility of any witness. You
should understand that | have no opinion as to the verdict you should

render in this case.

5. Sentencing consequences. Your function as the jury is to find the
facts and to decide whether, on those facts, the defendant is guilty of
the crime charged. By contrast, my function as the judge is to impose
sentence if the defendant is found guilty. You are not to consider the
sentencing consequences of your verdict at all, so please put any

issues about sentencing out of mind.

Shannon v. United States, 512 U.S. 573, 579, 114 S.Ct. 2419, 2424 (1994); Rogers v. United States, 422
U.S. 35, 40, 95 S.Ct. 2091, 2095 (1975).

2.140 FUNCTION OF COUNSEL
2009 Edition

It was the duty of both lawyers in this case to object when the
other side offered evidence which that lawyer believed was not admissible
under our rules of evidence. They also had an obligation to ask to speak to
me at the judge’s bench about questions of law, which the law requires me

to rule on out of your hearing.


https://scholar.google.com/scholar_case?case=12794321972713172623&q
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The purpose of such objections and rulings is not to keep
relevant information from you. Just the opposite: they are to make sure
that what you hear is relevant to this case, and that the evidence is
presented in a way that gives you a fair opportunity to evaluate its worth.

You should not draw any inference, favorable or unfavorable, to
either attorney or his (her) client for objecting to proposed evidence or
asking me to make such rulings. That is the function and responsibility of

the attorneys here.

The model instruction is adapted in part from L.B. Sand, J.S. Siffert, W.P. Loughlin and S.A. Reiss,
Modern Federal Jury Instructions 88 2-10 and 2-9 (1985).

2.160 PRESUMPTION OF INNOCENCE; BURDEN OF PROOF; UNANIMITY
2009 Edition

The complaint against the defendant is only an accusation. It is
not evidence. The defendant has denied that he (she) is guilty of the
crime(s) charged in this complaint.

The law presumes the defendant to be innocent of (the charge)
(all the charges) against him (her). This presumption of innocence is arule
of law that compels you to find the defendant not guilty unless and until
the Commonwealth produces evidence, from whatever source, that proves
that the defendant is guilty beyond a reasonable doubt. This burden of
proof never shifts. The defendant is not required to call any witnesses or

produce any evidence, since he (she) is presumed to be innocent.



The presumption of innocence stays with the defendant unless
and until the evidence convinces you unanimously as a jury that the
defendant is guilty beyond a reasonable doubt. It requires you to find the
defendant not guilty unless his (her) guilt has been proved beyond a
reasonable doubt.

Your verdict, whether it is guilty or not guilty, must be unanimous.

Commonwealth v. Boyd, 367 Mass. 169, 189, 326 N.E.2d 320, 332 (1975); Commonwealth v. Devlin, 335
Mass. 555, 569, 141 N.E.2d 269, 276-277 (1957); Commonwealth v. DeFrancesco, 248 Mass. 9, 142
N.E. 749 (1924).

NOTES:

1. Function of charge. The presumption of innocence is a doctrine that allocates the burden of
proof and admonishes the jury to judge the defendant's guilt solely on the evidence and not on
suspicions that may arise from the facts of arrest and charge. Bell v. Wolfish, 441 U.S. 520, 533, 99
S.Ct. 1861, 1870 (1979). It is not a true presumption, but a shorthand description of the right of the
accused “to remain inactive and secure, until the prosecution has taken up its burden and produced
evidence and effected persuasion” (citations omitted). Taylor v. Kentucky, 436 U.S. 478, 483 n.12, 98
S.Ct. 1930, 1934 n.12 (1978). It is “founded in humanity” and “upon the soundest principle of criminal
law . . . that it is better that nine guilty persons should escape, than that one innocent man should
suffer.” Commonwealth v. Anthes, 5 Gray 185, 230 (1855).

2. Required formulation. The judge need not give any particular definition of the presumption of
innocence if the charge makes clear that the complaint does not imply guilt and that the jury's decision
must be based solely on the evidence and not on suspicion or conjecture. The latter point is covered by
Instruction 2.03. But Massachusetts practice requires the judge, on request, to instruct the jury in terms
that the defendant is “presumed to be innocent.” Commonwealth v. Blanchette, 409 Mass. 99, 105, 564
N.E.2d 992, 996 (1991); Commonwealth v. Drayton, 386 Mass. 39, 46-47, 434 N.E.2d 997, 1003-1004
(1982).

3. Impermissible formulations. Embellishing the standard formulation is unnecessary and
should be avoided. Commonwealth v. Healy, 15 Mass. App. Ct. 134, 138, 444 N.E.2d 957, 959 (1983).
It is a “self-defeating qualification” and reversible error to explain that the presumption of innocence
relates only to the government’s burden and is unrelated to actual guilt. 1d., 15 Mass. App. Ct. at 135-
138, 444 N.E.2d at 958-959. The judge should not describe the presumption of innocence as an initial
“score of nothing to nothing.” Commonwealth v. Lutz, 9 Mass. App. Ct. 357, 361-362, 401 N.E.2d 148,
151152 (1980).

An instruction on the “disappearing presumption of innocence” derived from Commonwealth v.
Powers, 294 Mass. 59, 63, 200 N.E. 562 (1936), is reversible error if it implies that the presumption
disappears as soon as any evidence of guilt is introduced, but is not error if it indicates that the
presumption disappears only after the Commonwealth has presented evidence that has convinced the
jury beyond a reasonable doubt of the defendant’s guilt. Commonwealth v. O'Brien, 56 Mass. App. Ct.
170, 174-175 & n.5, 775 N.E.2d 798, 801-802 & n.5 (2002); Commonwealth v. Kane, 19 Mass. App. Ct.
129, 139, 472 N.E.2d 1343, 1350 (1985). “[T]he disappearing presumption formulation is ‘not preferred’
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. ... Itis conspicuously absent from the Model Jury Instructions for Use in the District Court (1995) and
might best be avoided as an unnecessary and potentially confusing embellishment on the standard
charge.” O’Brien, supra.

4. Comparing criminal burden with certainty of private decisions. Analogizing the
Commonwealth’s burden of proof beyond a reasonable doubt to the degree of certainty used to make
certain important private decisions is strongly disfavored, Commonwealth v. McGrath, 437 Mass. 46,
48, 768 N.E.2d 1075, 1076 (2002), and will constitute error unless the analogy clearly stands alone and
does not modify or suggest it is the equivalent to language about moral certainty and reasonable doubt.
See, e.g., Commonwealth v. Watkins, 425 Mass. 830, 838, 683 N.E.2d 653, 659 (1997);
Commonwealth v. Rembiszewski, 391 Mass. 123, 129-130, 461 N.E.2d 201, 206 (1984);
Commonwealth v. Fielding, 371 Mass. 97, 116, 353 N.E.2d 719, 731 (1976); Commonwealth v. Libby,
358 Mass. 617, 621, 266 N.E.2d 641, 644 (1971).

5. General and specific unanimity. The above model instruction includes a general unanimity
instruction. “A general unanimity instruction informs the jury that the verdict must be unanimous,
whereas a specific unanimity instruction indicates to the jury that they must be unanimous as to which
specific act constitutes the offense charged.” Commonwealth v. Keevan, 400 Mass. 557, 566-567, 511
N.E.2d 534, 540 (1987). For a model instruction on specific unanimity, see Instruction 2.320 (Multiple
Incidents or Theories in One Count).

6. Timing of instruction. A judge must, upon request, instruct the jury that the defendant is
presumed to be innocent, but it is within the judge’s discretion when to do so. Even if the defense
requests that the judge do so at the start of trial, a judge may choose to give the instruction with the rest
of the charge after closing arguments and prior to deliberations. Commonwealth v. Nancy M. Cameron,
70 Mass. App. Ct. 1114, 877 N.E.2d 641, 2007 WL 4303057 (No. 06-P-1148, Dec. 10, 2007)
(unpublished opinion under Appeals Court Rule 1:28).

2.180 PROOF BEYOND A REASONABLE DOUBT
January 2015

[This instruction must be given verbatim]

The burden is on the Commonwealth to prove beyond a reasonable

doubt that the defendant is guilty of the charge(s) made against him (her).
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What is proof beyond a reasonable doubt? The term is often used and
probably pretty well understood, though it is not easily defined. Proof
beyond a reasonable doubt does not mean proof beyond all possible
doubt, for everything in the lives of human beings is open to some possible
or imaginary doubt. A charge is proved beyond a reasonable doubt if, after
you have compared and considered all of the evidence, you have in your
minds an abiding conviction, to a moral certainty, that the charge is true.
When we refer to moral certainty, we mean the highest degree of certainty
possible in matters relating to human affairs -- based solely on the
evidence that has been put before you in this case.

| have told you that every person is presumed to be innocent until he
or she is proved guilty, and that the burden of proof is on the prosecutor. If
you evaluate all the evidence and you still have a reasonable doubt
remaining, the defendant is entitled to the benefit of that doubt and must be

acquitted.



It is not enough for the Commonwealth to establish a probability,
even a strong probability, that the defendant is more likely to be guilty
than not guilty. That is not enough. Instead, the evidence must
convince you of the defendant's guilt to a reasonable and moral
certainty; a certainty that convinces your understanding and satisfies
your reason and judgment as jurors who are sworn to act
conscientiously on the evidence.

This is what we mean by proof beyond a reasonable doubt.

2.220 WHAT IS EVIDENCE; STIPULATIONS; JUDICIAL NOTICE
2009 Edition

You are to decide what the facts are solely from the evidence
admitted in this case, and not from suspicion or conjecture. The
evidence consists of the testimony of withesses, as you recall it, any
documents or other things that were received into evidence as exhibits,
and any fact on which the lawyers have agreed or which | have told you

that you may accept as proved.



Of course, the quality or strength of the proof is not determined
by the sheer volume of evidence or the number of witnesses. Itis the
weight of the evidence, its strength in tending to prove the issue at
stake, that is important. You might find that a smaller number of
witnesses who testify to a particular fact are more believable than a
larger number of witnesses who testify to the opposite.

Some things that occur during a trial are not evidence and you
may not consider them as evidence in deciding the facts of this case.
The complaint itself is not evidence. A question put to a witness is
never evidence; only the answers are evidence. Also, you may not
consider any answer that | struck from the record and told you to
disregard. Do not consider such answers. You may not consider any
item that was marked for identification but was never received in
evidence as an exhibit. Anything that you may have seen or heard

when the court was not in session is not evidence.



The opening statements and the closing arguments of the
lawyers are not a substitute for the evidence. They are only intended to
assist you in understanding the evidence and the contentions of the
parties. My instructions and anything that | have said in passing
during the trial are not evidence. If your memory of the testimony
differs from the attorneys’ or mine, you are to follow your own
recollection.

Consider the evidence as a whole. Do not make up your mind
about what the verdict should be until after you have gone to the jury
room to decide the case, and you and your fellow jurors have

discussed the evidence. Keep an open mind until then.

The model and supplemental instructions are based in part on Manual of Model Jury Instructions
for the Ninth Circuit, Instructions 1.04, 1.05, 2.03, 2.04 and 2.05 (1985 ed.)

It is the jury’s responsibility to determine the weight to be given testimonial evidence (see
Instruction 2.260) or physical evidence. Commonwealth v. LaCorte, 373 Mass. 700, 702, 369
N.E.2d 1006, 1008 (1977). In defining what the jury may consider as evidence, the judge should
avoid suggesting that only credible testimony constitutes evidence. See Commonwealth v.
Gaeten, 15 Mass. App. Ct. 524, 531, 446 N.E.2d 1102, 1107 (1983). The judge must not discuss
the exclusion of inadmissible evidence in a way that improperly vouches for the reliability of the
evidence that is admitted, particularly where the defense does not offer any evidence.
Commonwealth v. Richards, 53 Mass. App. Ct. 333, 338-341, 758 N.E.2d 1095, 1098-1100
(2001) (error to charge that admitted evidence is “reliable” and “high quality information”).

SUPPLEMENTAL INSTRUCTIONS
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1. Stipulations of fact. The Commonwealth and the defendant

have agreed, or stipulated, that . This means that

they both agree that this is a fact. You are therefore to treat this
fact as undisputed and proved.

2. Stipulated testimony. The Commonwealth and the defendant

have agreed, or stipulated, that if [witness] were called as a
witness, he (she) would testify that . Both parties have
agreed that [witness] would give that testimony if called as a
witness. You should consider that testimony in the same way as if
it had been given here in court. As with all witnesses, it is for you
to determine how believable and how significant that testimony
is.

A stipulation of fact leaves that fact no longer at issue, and must be accepted by the jury. By

contrast, a stipulation as to testimony does not compel the jury to accept as true all the facts

within the stipulated testimony, but permits the jury to accept the stipulated evidence in whole, in
part, or not at all. Commonwealth v. Triplett, 398 Mass. 561, 570, 500 N.E.2d 262, 267 (1986).

It is not necessary that a stipulation be formally entered as an exhibit. Sierra Marketing, Inc. v.
New England Wholesale Co., 14 Mass. App. Ct. 976, 978, 438 N.E.2d 1101, 1103 (1982). The
defendant’s willingness to stipulate to a fact does not preclude the Commonwealth from
introducing evidence on that issue. Commonwealth v. Andrews, 403 Mass. 441, 451, 530 N.E.2d
1222, 1227-1228 (1988); Commonwealth v. Rhoades, 379 Mass. 810, 820, 401 N.E.2d 342, 349
(1980).

Where a defendant is tried upon a stipulation as to either facts or evidence that is conclusive of
guilt, the defendant in effect is relinquishing the same rights as one who pleads guilty, and the
judge must offer the defendant “the same safeguards that surround the acceptance of a guilty
plea” including a colloquy. Commonwealth v. Lewis, 399 Mass. 761, 506 N.E.2d 891 (1987);
Commonwealth v. Garrett, 26 Mass. App. Ct. 964, 527 N.E.2d 240 (1988); Commonwealth v.
Feaster, 25 Mass. App. Ct. 909, 514 N.E.2d 1336 (1987); Commonwealth v. Hill, 20 Mass. App.
Ct. 130, 131-133, 478 N.E.2d 169, 169-171 (1985). A stipulation to evidence only warranting a
guilty finding does not require such safeguards. Commonwealth v. Garcia, 23 Mass. App. Ct. 259,
264-265, 501 N.E.2d 527, 530-531 (1986).
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3. Judicial notice. The law permits me to take notice of certain

facts that are not subject to reasonable dispute. | have decided to

accept as proved the fact that . Therefore, you may

accept this fact as true, even though no evidence has been

introduced about it. You are not required to do so, but you may.

All factual issues should be submitted to the jury, including matters of which the judge may take
judicial notice. Commonwealth v. Kingsbury, 378 Mass. 751, 754-755, 393 N.E.2d 391, 393-394
(1979) (time of sunset). “It appears from our cases that the jury should be instructed that they
may but are not required to accept any matter of which the judge has taken judicial notice.”
Commonwealth v. Green, 27 Mass. App. Ct. 762, 770, 543 N.E.2d 424, 428-429 (1990). See
Mass. G. Evid. § 201(e) (2008-2009) (“In a criminal case, the court shall instruct the jury that they
may, but are not required to, accept as conclusive any fact which the court has judicially
noticed”).

The general rule in Massachusetts is that courts do not take judicial notice of regulations; they
must be put in evidence. Shafnacker v. Raymond James & Assocs., Inc., 425 Mass. 724, 730,
683 N.E.2d 662, 667 (1997). This rule has been overridden in part by G.L. c. 30A, § 6, which
requires judicial notice of regulations published in the Code of Massachusetts Regulations.
Shafnacker, supra, 425 Mass. at 730 n.7, 683 N.E.2d at 667 n.7.

4. Depositions. A deposition is a transcript of testimony that

was given out of court by a witness under oath, in response to
guestions asked by either of the attorneys. You are to treat a
deposition in the same way as if the testimony had been given
here in court. As with all witnesses, it is for you to determine how

believable and how significant that testimony is.

Mass. R. Crim. P. 35(q).
NOTES:

1. Limiting instruction on character evidence not required sua sponte. Although
prompt cautionary instructions to the jury are critical to protecting a defendant against prejudice
where character evidence is admitted, there is no requirement that the judge give limiting
instructions sua sponte. Commonwealth v. Sullivan, 436 Mass. 799, 809, 768 N.E.2d 529, 537
(2002). Nor does the lack of a limiting instruction necessarily create a substantial likelihood of a
miscarriage of justice. Id.
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2. Negative answer to leading question. When a witness on cross-examination answers
a leading question in the negative, the facts suggested by the question do not constitute
evidence for the jury’s consideration. Commonwealth v. Judge, 420 Mass. 433, 452 n.12, 650
N.E.2d 1242, 1254 n.12 (1995). See also Commonwealth v. Bailey, 12 Mass. App. Ct. 104, 106
n.2, 421 N.E.2d 791, 793 n.2 (1981).
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2.240 DIRECT AND CIRCUMSTANTIAL EVIDENCE
2009 Edition

There are two types of evidence which you may use to
determine the facts of a case: direct evidence and circumstantial
evidence. You have direct evidence where a witness testifies directly
about the fact that is to be proved, based on what he claims to have
seen or heard or felt with his own senses, and the only question is
whether you believe the witness. You have circumstantial evidence
where the witness cannot testify directly about the fact that is to be
proved, but you are presented with evidence of other facts and you are
then asked to draw reasonable inferences from them about the fact

which is to be proved.

Optional example: Let me give you an example. Your daughter

might tell you one morning that she sees the mailman at your
mailbox. That is direct evidence that the mailman has been to your
house. On the other hand, she might tell you only that she sees mail
in the mailbox. That is circumstantial evidence that the mailman has
been there; no one has seen him, but you can reasonably infer that

he has been there since there is mail in the box.



The law allows either type of proof in a criminal trial. There are
two things to keep in mind about circumstantial evidence:

The first one is that you may draw inferences and conclusions
only from facts that have been proved to you.

The second rule is that any inferences or conclusions which you
draw must be reasonable and natural, based on your common sense
and experience of life. In a chain of circumstantial evidence, it is not
required that every one of your inferences and conclusions be
inevitable, but it is required that each of them be reasonable, that they
all be consistent with one another, and that together they establish the
defendant’s guilt beyond a reasonable doubit.

If the Commonwealth’s case is based solely on circumstantial
evidence, you may find the defendant guilty only if those
circumstances are conclusive enough to leave you with a moral
certainty, a clear and settled belief, that the defendant is guilty and that
there is no other reasonable explanation of the facts as proven. The
evidence must not only be consistent with the defendant’s guilt, it must

be inconsistent with his (her) innocence.



Whether the evidence is direct or circumstantial, the
Commonwealth must prove the defendant’s guilt beyond a

reasonable doubt from all the evidence in the case.

There is no difference in probative value between direct and circumstantial evidence.
Commonwealth v. Corriveau, 396 Mass. 319, 339, 486 N.E.2d 29, 43 (1986). Circumstantial
evidence is competent to establish guilt beyond a reasonable doubt. Commonwealth v.
Nadworny, 396 Mass. 342, 354, 486 N.E.2d 675, 682 (1985); Commonwealth v. Anderson, 396
Mass. 306, 311, 486 N.E.2d 19, 22 (1985); Commonwealth v. McGahee, 393 Mass. 743, 750,
473 N.E.2d 1077, 1082 (1985). Physical evidence may be valid circumstantial evidence if it is
authenticated. Commonwealth v. Drayton, 386 Mass. 39, 48, 434 N.E.2d 997, 1005 (1982).

The language of the model instruction defining direct and circumstantial evidence and requiring
inferences to be consistent with each other is a paraphrase of the charges in Commonwealth v.
Tucker, 189 Mass. 457, 461 (1905), and Commonwealth v. Webster, 5 Cush. 295, 310-320
(1878). The language that “any inferences or conclusions which you draw must be reasonable
and natural, based on your common sense and experience of life” was affirmed in
Commonwealth v. Cordle, 412 Mass. 172, 178, 587 N.E.2d 1372, 1376 (1992). The language that
individual inferences in a circumstantial web need not be necessary ones is based on
Commonwealth v. Best, 381 Mass. 472, 473, 411 N.E.2d 442, 449 (1980), and Commonwealth v.
Walter, 10 Mass. App. Ct. 255, 257, 406 N.E.2d 1304, 1306 (1980), and Commonwealth v.
Mezzanotti, 25[26] Mass. App. Ct. 522, 525-526, 529 N.E.2d 1351, 1354 (1988). The first
sentence of the penultimate paragraph of the model instruction is a paraphrase of
Commonwealth v. Russ, 232 Mass. 58, 68, 122 N.E. 176, 180 (1919). See also Commonwealth
v. Helfant, 398 Mass. 214, 226 n.9, 496 N.E.2d 433, 442 n.9 (1986), and Commonwealth v.
Hicks, 377 Mass. 1, 8-9, 384 N.E.2d 1206, 1211-1212 (1979). For another example illustrating
circumstantial evidence, see Commonwealth v. Shea, 398 Mass. 264, 270 n.3, 496 N.E.2d 631,
635 n.3 (1986). See generally Commonwealth v. Medeiros, 354 Mass. 193, 197, 235 N.E.2d 642,
644 (1968), cert. denied sub nom. Bernier v. Mass., 393 U.S. 1058 (1969); Commonwealth v.
Croft, 345 Mass. 143, 144-145, 186 N.E.2d 468, 468-469 (1962); Commonwealth v. Shea, 324
Mass. 710, 713, 88 N.E.2d 645, 647 (1949).

See also Instruction 3.100 (Inferences).

SUPPLEMENTAL INSTRUCTION

Advantages and disadvantages of each. Each type of evidence has

certain advantages and disadvantages:
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The advantage of direct evidence is that, if it is accurate, it
deals directly and specifically with the fact to be proved. Its
disadvantage is that its value depends entirely on whether that
witness is truthful and accurate or whether that item of physical
evidence is authentic.

Circumstantial evidence — whether it is in the form of
testimony or physical evidence — may have an advantage
because it comes from several different sources, which can be
used as a check on each other. Its disadvantage is that it is
indirect: you must piece it all together and then determine
whether or not it leads to a reasonable conclusion about the fact

which is to be proved.

Webster, 5 Cush. at 311-312.
NOTES:

1. Subsidiary facts need not be proved beyond reasonable doubt. The defendant is
not entitled to an instruction that the jury may draw an inference only if the Commonwealth has
proved beyond a reasonable doubt the subsidiary facts on which it rests. Commonwealth v.
Lawrence, 404 Mass. 378, 394, 536 N.E.2d 571, 581 (1989).

2. Subsidiary inferences need not be proved beyond reasonable doubt. There is no

requirement that every inference must be proved beyond a reasonable doubt. Commonwealth v.
Ruggerio, 32 Mass. App. Ct. 964, 966, 592 N.E.2d 753, 755 (1992); Commonwealth v. Azar, 32
Mass. App. Ct. 290, 309, 588 N.E.2d 1352, 1364 (1992). It appears that Commonwealth v.
Niziolek, 380 Mass. 513, 522, 404 N.E.2d 643, 648 (1980), habeas corpus denied sub nom.
Niziolek v. Ashe, 694 F.2d 282 (1st Cir. 1982), entitles the defense to an instruction that the jury
may not draw an inference unless they are persuaded of the truth of the inference beyond a
reasonable doubt only in the case of an inference that directly establishes an element of the
crime, and not to subsidiary inferences in the chain of reasoning.

3. “Two possible inferences.” If the judge correctly charges on reasonable doubt and
the burden of proof, the judge is not required to charge on request that if the evidence is
susceptible of two reasonable interpretations, the jury must adopt that favoring the defendant.
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Commonwealth v. Rhoades, 379 Mass. 810, 822, 401 N.E.2d 342, 349-350 (1980). Such a
charge might be open to objection that it suggests that the Commonwealth could prevail on a
standard less than proof beyond a reasonable doubt. See Id., 379 Mass. at 822 n.11, 401
N.E.2d at 350 n.11. Where the judge correctly charges on reasonable doubt, the judge is not
required to charge on request that if the evidence sustains either of two inconsistent
propositions, neither has been established. Commonwealth v. Basch, 386 Mass. 620, 625-626,
437 N.E.2d 200, 205 (1982).
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2.260 CREDIBILITY OF WITNESSES
2009 Edition

It will be your duty to decide any disputed questions of fact. You
will have to determine which witnesses to believe, and how much
weight to give their testimony. You should give the testimony of each
witness whatever degree of belief and importance that you judge it is
fairly entitled to receive. You are the sole judges of the credibility of the
witnesses, and if there are any conflicts in the testimony, it is your
function to resolve those conflicts and to determine where the truth
lies.

You may believe everything a witness says, or only part of it or
none of it. If you do not believe a witness’s testimony that something
happened, of course your disbelief is not evidence that it did not
happen. When you disbelieve a witness, it just means that you have to

look elsewhere for credible evidence about that issue.



In deciding whether to believe a withess and how much
importance to give a witness’s testimony, you must look at all the
evidence, drawing on your own common sense and experience of life.
Often it may not be what a witness says, but how he says it that might
give you a clue whether or not to accept his version of an event as
believable. You may consider a witness’s appearance and demeanor on
the witness stand, his frankness or lack of frankness in testifying,
whether his testimony is reasonable or unreasonable, probable or
improbable. You may take into account how good an opportunity he
had to observe the facts about which he testifies, the degree of
intelligence he shows, whether his memory seems accurate. You may
also consider his motive for testifying, whether he displays any bias in
testifying, and whether or not he has any interest in the outcome of the

case.

The credibility of withesses is always a jury question, Commonwealth v. Sabean, 275 Mass. 546,
550, 176 N.E. 523, 524 (1931); Commonwealth v. Bishop, 9 Mass. App. Ct. 468, 471, 401 N.E.2d
895, 898 (1980), and no witness is incredible as a matter of law, Commonwealth v. Hill, 387
Mass. 619, 623-624, 442 N.E.2d 24, 27-28 (1982); Commonwealth v. Haywood, 377 Mass. 755,
765, 388 N.E.2d 648, 654-655 (1979). Inconsistencies in a witness's testimony are a matter for
the jury, Commonwealth v. Clary, 388 Mass. 583, 589, 447 N.E.2d 1217, 1220-1221 (1983);
Commonwealth v. Dabrieo, 370 Mass. 728, 734, 352 N.E.2d 186, 190 (1976), which is free to
accept testimony in whole or in part, Commonwealth v. Fitzgerald, 376 Mass. 402, 411, 381
N.E.2d 123, 131 (1978). Disbelief of a witness is not affirmative evidence of the opposite
proposition. Commonwealth v. Swartz, 343 Mass. 709, 713, 180 N.E.2d 685, 687 (1962).
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The credibility of withesses turns on their ability and willingness to tell the truth. Commonwealth v.
Widrick, 392 Mass. 884, 888, 467 N.E.2d 1353, 1356 (1984). The third paragraph of the model
instruction lists those factors that have been recognized as relevant to this determination. See
Commonwealth v. Owens, 414 Mass. 595, 608, 609 N.E.2d 1208, 1216 (1993); Commonwealth
v. Coleman, 390 Mass. 797, 802, 461 N.E.2d 157, 160 (1984). These were affirmed as correct
and adequate in Commonwealth v. A Juvenile, 21 Mass. App. Ct. 121, 124 & n.5, 485 N.E.2d
201, 203 & n.5 (1985). But see Commonwealth v. David West, 47 Mass. App. Ct. 1106, 711
N.E.2d 951 (No. 98-P-783, June 28, 1999) (unpublished opinion under Appeals Court Rule 1:28)
(characterizing reference in prior version of model instruction to witness’s “character” as “inartful,”
and suggesting that instruction be rephrased). However, the judge is not required to mention the
witnesses’ capacity to recall and relate, since that approaches the matter of competence, which is
for the judge. Commonwealth v. Whitehead, 379 Mass. 640, 657 n.20, 400 N.E.2d 821, 834 n.20
(1980).

In charging on credibility, the judge should avoid any suggestion that only credible testimony
constitutes evidence. See Commonwealth v. Gaeten, 15 Mass. App. Ct. 524, 531, 446 N.E.2d
1102, 1107 (1983).

SUPPLEMENTAL INSTRUCTIONS
1. Jurors’ experience. YOU are going to have to decide what

evidence you believe and what evidence you do not believe. This
IS where you as jurors have a great contribution to make to our
system of justice. All six of you who will decide this case have
had a great deal of experience in life and with human nature, and
you can size up people. Without thinking much about it, you have
been training yourself since childhood to determine whom to
believe, and how much of what you hear to believe. You are to
use all of your common sense, experience and good judgment in
filtering all of this testimony, and in deciding what you believe

and what you don’t believe.
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2. Interested witnesses. The fact that a withess may have some

interest in the outcome of this case doesn't mean that the witness
isn't trying to tell you the truth as that witness recalls it or
believes it to be. But the witness’s interest is a factor that you
may consider along with all the other factors.

3. Number of witnesses. The weight of the evidence on each

side does not necessarily depend on the number of withesses
testifying for one side or the other. You are going to have to
determine the credibility of each witness who has testified, and
then reach a verdict based on all the believable evidence in the
case. You may come to the conclusion that the testimony of a
smaller number of withesses concerning some fact is more
believable than the testimony of a larger number of witnesses to

the contrary.

Commonwealth v. McCauley, 391 Mass. 697, 703 n.5, 464 N.E.2d 50, 54 n.5 (1984);
Committee on Pattern Jury Instructions, District Judges Ass'n of the Eleventh Circuit, Pattern
Jury Instructions—Criminal Cases 8§ 5 (1985 ed.).

4. Discrepancies in testimony. Where there are inconsistencies or

discrepancies in a witness’s testimony, or between the testimony
of different witnesses, that may or may not cause you to discredit

such testimony.


http://masscases.com/cases/sjc/391/391mass697.html

Innocent mistakes of memory do happen — sometimes
people forget things, or get confused, or remember an event
differently. In weighing such discrepancies, you should consider
whether they involve important facts or only minor details, and
whether the discrepancies result from innocent lapses of memory

or intentional falsehoods.

United States v. Jones, 880 F.2d 55, 67 (8th Cir. 1989); Charrow & Charrow, “Making Legal
Language Understandable: A Psycholinguistic Study of Jury Instructions,” 79 Colum. L. Rev.
1306, 1345-1346 (1979); Manual of Jury Instructions for the Ninth Circuit, Instruction 3.08
(1985 ed.). In acknowledging the possibility of good faith mistakes by witnesses, the judge
should not suggest how often this occurs. Commonwealth v. Caramanica, 49 Mass. App. Ct.
376, 379-380, 729 N.E.2d 656, 660 (2000) (judge intruded on jury’s role by suggesting that
“very few people come into court with an intention to mislead”).
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5. Prosecution witness with plea agreement contingent on truthful

testimony. In this case, you heard the testimony of [prosecution witness] ,

and you heard that he (she) is testifying under an agreement with
the Commonwealth that in exchange for his (her) truthful

testimony the Commonwealth will [summarize plea agreement] . YOU

should examine that witness’s testimony with particular care. In
evaluating his (her) credibility, along with all the other factors |
have already mentioned, you may consider that agreement and
any hopes that he (she) may have about receiving future
advantages from the Commonwealth. You must determine
whether the witnhess’s testimony has been affected by his (her)
interest in the outcome of the case and any benefits that he (she)

has received or hopes to receive.

When a prosecution witness testifies under a plea agreement that is disclosed to the jury and
which makes the prosecution’s promises contingent on the witness’s testifying truthfully, the judge
must “specifically and forcefully” charge the jury to use particular care in evaluating such
testimony, in order to dissipate the vouching inherent in such an agreement. “We do not prescribe
particular words that a judge should use. We do expect, however, that a judge will focus the jury’s
attention on the particular care they must give in evaluating testimony given pursuant to a plea
agreement that is contingent on the witness's telling the truth.” Commonwealth v. Ciampa, 406
Mass. 257, 266, 547 N.E.2d 314, 320-321 (1989). See Commonwealth v. Marrero, 436 Mass.
488, 500, 766 N.E.2d 461, 471 (2002) (construing Ciampa). See also Cool v. United States, 409
U.S. 100, 103, 93 S.Ct. 354, 357 (1972) (per curiam) (usually accomplice instructions are “no
more than a commonsense recognition that an accomplice may have a special interest in
testifying, thus casting doubt upon his veracity . . . . No constitutional problem is posed when the
judge instructs a jury to receive the prosecution’s accomplice testimony ‘with care and caution™).

The Ciampa rule is not triggered where the prosecution’s promises were already fully performed prior
to the testimony, and there is nothing before the jury suggesting that the plea agreement was
contingent on the witness’s veracity or the Commonwealth’s satisfaction. Commonwealth v. James,
424 Mass. 770, 785-787, 678 N.E.2d 1170, 1181-1182 (1997).
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In non-Ciampa situations, a cautionary instruction to weigh an accomplice’s testimony with care is
discretionary with the judge. Although some cases encourage the giving of such a charge,
Commonwealth v. Andrews, 403 Mass. 441, 458-459, 530 N.E.2d 1222, 1231-1232 (1988) (“judge
should charge that the testimony of accomplices should be regarded with close scrutiny”);
Commonwealth v. Beal, 314 Mass. 210, 232, 50 N.E.2d 14, 26 (1943) (describing the giving of such a
charge as “the general practice”), in most circumstances such a charge is entirely in the judge’s
discretion. Commonwealth v. Brousseau, 421 Mass. 647, 654-655, 659 N.E.2d 724, 728-729 (1996)
(no error in failing to fail to instruct specifically on witnesses testifying under immunity grant or plea
bargain where judge adequately charged on witness credibility generally); Commonwealth v. Allen,
379 Mass. 564, 584, 400 N.E.2d 229, 241-242 (1980); Commonwealth v. Watkins, 377 Mass. 385,
389-390, 385 N.E.2d 1387, 1390-1391, cert. denied, 442 U.S. 932 (1979); Commonwealth v. French,
357 Mass. 356, 395-396, 259 N.E.2d 195, 225 (1970), judgments vacated as to death penalty sub
nom. Limone v. Massachusetts, 408 U.S. 936 (1972). Commonwealth v. Luna, 410 Mass. 131, 140,
571 N.E.2d 603, 608 (1991) (involving a prosecution witness with only a contingent possibility of
receiving a finder’s fee in a future forfeiture proceeding), directed that “[iJn the future, a specific
instruction that the jury weigh [an accomplice’s] testimony with care should be given on request.”
However, Commonwealth v. Daye, 411 Mass. 719, 739, 587 N.E.2d 194, 206 (1992), subsequently
held that it is not error to refuse such an instruction unless the “vouching” that triggers the Ciampa rule
is present.

The model instruction is based in part on the instruction affirmed in United States v. Silvestri, 790
F.2d 186, 191 192 (1st Cir. 1986). See also Ninth Circuit Jury Instructions Committee, Ninth
Circuit Manual of Model Criminal Jury Instructions § 4.9 (2003) (model instruction to effect that if
a witness has received immunity or other benefits in exchange for his or her testimony, or is an
accomplice, in evaluating the witness’s testimony, you should consider the extent to which or
whether his or her testimony may have been influenced by such factors. In addition, you should
examine that witness’s testimony with greater caution than that of other witnesses); Judicial
Council of the Eleventh Circuit, Eleventh Circuit Pattern Jury Instructions (Criminal Cases)
Special Instruction 1.2 (2003) (“The testimony of some witnesses must be considered with more
caution than the testimony of other witnesses. [An accomplice who has pleaded guilty in hopes of
receiving leniency in exchange for his testimony] may have a reason to make a false statement
because the withess wants to strike a good bargain with the Government. So, while a witness of
that kind may be entirely truthful when testifying, you should consider such testimony with more
caution than the testimony of other witnesses”); Committee on Standard Jury Instructions,
California Jury Instructions Criminal Instruction 3.13 (2004) (“You may consider the testimony of a
witness who testifies for the State as a result of [a plea agreement] [a promise that he will not be
prosecuted] [a financial benefit]. However, you should consider such testimony with caution,
because the testimony may have been colored by a desire to gain [leniency] [freedom] [a financial
benefit] by testifying against the defendant”).

Should the judge give a cautionary instruction when a former accomplice testifies as a defense
witness? California has held that when an accomplice is called solely as a defense witness, it is
error to instruct the jury sua sponte that it should view the testimony with distrust “since it is the
accomplice’s motive to testify falsely in return for leniency that underlies the close scrutiny given
accomplice testimony offered against a defendant . . . . A defendant is powerless to offer this
inducement.” People v. Guiuan, 18 Cal. 4th 558, 567, 957 P.2d 928, 933-34 (Cal. 1998). See also
Fishman, “Defense witness as ‘accomplice’: should the trial judge give a ‘care and caution’
instruction?,” 96 J. Crim. L. & Criminology 1 (Fall 2005).

NOTES:

1. Specific classes of witnesses. Generally it is in the judge’s discretion whether to
include additional instructions about specific classes of withesses, such as police officers,
Commonwealth v. Anderson, 396 Mass. 306, 316, 486 N.E.2d 19, 25 (1985); A Juvenile, 21
Mass. App. Ct. at 125, 485 N.E.2d at 204, or children, Id. While an exceptional case “may be
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conceived of where the judge would be bound to particularize on the issue of credibility,” no
such case has been reported in Massachusetts. Id. If additional, specific instructions are given
in the judge's discretion, they must not create imbalance or indicate the judge's belief or
disbelief of a particular witness. Id., 21 Mass. App. Ct. at 125, 485 N.E.2d at 203.

See Instruction 3.540 (Child Witness) for an optional charge on a child’s testimony.

2. Police witnesses. “[O]rdinarily a trial judge should comply with a defendant’s request to
ask prospective jurors whether they would give greater credence to police officers than to other
witnesses, in a case involving police officer testimony,” but a judge is required to do so only
there is a substantial risk that the case would be decided in whole or in part on the basis of
extraneous issues, such as “preconceived opinions toward the credibility of certain classes of
persons.” Commonwealth v. Sheline, 391 Mass. 279, 291, 461 N.E.2d 1197, 1205-1206 (1983).

See Anderson, supra; Commonwealth v. Whitlock, 39 Mass. App. Ct. 514, 521, 658
N.E.2d 182, 187 (1995); A Juvenile, supra.

The judge may not withdraw the credibility of police witnesses from the jury’s
consideration. “The credibility of withesses is obviously a proper subject of comment. Police
witnesses are no exception . . . . With a basis in the record and expressed as a conclusion to be
drawn from the evidence and not as a personal opinion, counsel may properly argue not only
that a witness is mistaken but also that a witness is lying . . . . [T]he motivations of a witness to
lie because of his or her occupation and involvement in the matter on trial can be the subject of
fair comment, based on inferences from the evidence and not advanced as an assertion of fact
by counsel.” Commonwealth v. Murchison, 419[418] Mass. 58, 60-61, 634 N.E.2d 561, 563
(1994).

3. Interested witnesses. The defense is not entitled to require the judge to refrain from
instructing the jury that, in assessing the credibility of a witness, they may consider the witness’s
interest in the outcome of the case.

It is appropriate for a judge to mention that interest in the case is one of the criteria for
assessing the credibility of withesses, as long as the judge does so evenhandedly.
Commonwealth v. Ramos, 31 Mass. App. Ct. 362, 368-369, 577 N.E.2d 1012, 1016 (1991).

4. Defendant as witness. It is permissible to charge the jury that they may consider the
defendant’s inherent bias in evaluating his or her credibility as a witness, but it is better not to
single out the defendant for special comment. United States v. Rollins, 784 F.2d 35 (1st Cir.
1986); Carrigan v. United States, 405 F.2d 1197, 1198 (1% Cir. 1969). See Reagan v. United
States, 157 U.S. 301, 15 S.Ct. 610 (1895).

5. Witness’s violation of sequestration order. See Commonwealth v. Sullivan, 410
Mass. 521, 528 n.3, 574 N.E.2d 966, 971 n.3 (1991), for a charge on a witness’s violation of a
sequestration order.
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2.280 LESSER INCLUDED OFFENSES
2009 Edition

The offense of includes the lesser offense of
As a matter of law, the complaint that is before you which charges the
defendant with also charges him (her) with that lesser
included offense.
The Commonwealth may prove the lesser included charge of
even if it fails to prove the greater charge of . You

may find the defendant guilty of [lesser included offense] Only if you are not

convinced beyond a reasonable doubt that the defendant is guilty of

[areater offense] , and you are convinced beyond a reasonable doubt that

the defendant is guilty of [lesser included offense] .

Here instruct on elements of lesser included offense.

The model charge is adapted in part from Recommended Arizona Jury Instructions (Criminal) §
1.03 (1980), and from Manual of Model Jury Instructions for the Ninth Circuit § 3.03 (1985 ed.).

NOTES:

1. Subsumed in greater charge. The jury may render a verdict convicting the defendant
of a lesser included offense and acquitting the defendant of the greater offense charged. G.L. c.
278, 8 12 (felonies). Commonwealth v. Gosselin, 365 Mass. 116, 118-120, 309 N.E.2d 884,
886-887 (1974) (misdemeanors). One crime is a lesser included offense of another if each of its
elements is also an element of the other crime. Commonwealth v. Perry, 391 Mass. 808, 813,
464 N.E.2d 389, 393 (1984); Commonwealth v. Parenti, 14 Mass. App. Ct. 696, 704, 442
N.E.2d 409, 413 (1982). Conversely, if each crime requires proof of an additional fact that the
other does not, neither is a lesser included offense of the other. Commonwealth v. Jones, 382
Mass. 387, 393, 416 N.E.2d 502, 506 (1981). See Morey v. Commonwealth, 108 Mass. 433,
434 (1981).

2. When charge required or permitted. The judge must, on request, charge the jury
concerning a lesser included offense if the evidence provides a rational basis for acquitting the
defendant of the greater crime charged and convicting on the lesser included offense.
Commonwealth v. Hawkins, 388 Mass. 1014, 447 N.E.2d 665 (1983); Commonwealth v. Costa,
360 Mass. 177, 184, 274 N.E.2d 802, 807 (1971); Commonwealth v. Thomas, 21 Mass. App.
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Ct. 183, 187, 486 N.E.2d 66, 69 (1985); Commonwealth v. Dreyer, 18 Mass. App. Ct. 562, 566,
468 N.E.2d863, 867 (1984). The judge need not consider all possible factual scenarios
subsumed in the evidence, no matter how unreasonable, but only whether the proof on the
element that distinguishes the greater from the lesser crime was sufficiently in dispute at the trial
so that the jury may consistently find the defendant innocent of the greater and guilty of the
lesser offense. Commonwealth v. Egerton, 396 Mass. 499, 502-505, 487 N.E.2d 481, 485-486
(1986); Commonwealth v. Lashway, 36 Mass. App. Ct. 677, 683, 634 N.E.2d 930, 934 (1994);
Commonwealth v. Thayer, 35 Mass. App. Ct. 599, 602, 624 N.E.2d 572, 575 (1993), aff'd, 418
Mass. 130, 634 N.E.2d 576 (1994).

Even if supported by the evidence, such an instruction is not required if neither party
requests it. Commonwealth v. Roberts, 407 Mass. 731, 737, 555 N.E.2d 588, 592 (1990). If the
judge is inclined to give such an instruction sua sponte, neither the Commonwealth nor the
defense have any right to object to the instruction in order to pursue an “all or nothing” strategy,
Thayer, 35 Mass. App. Ct. at 603 n.9, 624 N.E.2d at 575 n.9; Commonwealth v. Vasquez, 27
Mass. App. Ct. 655, 660, 542 N.E.2d 296, 299 (1989); Commonwealth v. Pizzotti, 27 Mass.
App. Ct. 376, 384-385, 538 N.E.2d 69, 74 (1989), but neither does the judge have any duty to
undercut an “all or nothing” strategy by giving the instruction, Commonwealth v. Matos, 36
Mass. App. Ct. 958, 962, 634 N.E.2d 138, 142 (1994). The parties are entitled to know at the
charge conference whether the judge will give such an instruction. See Mass. R. Crim. P. 24(b);
Thayer, 418 Mass. at 134, 634 N.E.2d at 579.

It is error to charge over defense objection on a lesser included offense not supported by
the evidence. Commonwealth v. Lee, 383 Mass. 507, 513-514, 419 N.E.2d 1378, 1383 (1981);
Commonwealth v. Caine, 366 Mass. 366, 374-375, 318 N.E.2d 901, 908 (1974). The judge
should not charge on a lesser included offense not supported by the evidence even when the
defense requests such a charge, since doing so improperly invites the jury to pick between
offenses so as to determine the degree of punishment, a matter reserved to the judge. Thayer,
35 Mass. App. Ct. at 603, 624 N.E.2d at 575-576; Commonwealth v. Santo, 375 Mass. 299,
305-306, 376 N.E.2d 866, 871 (1978); Commonwealth v. McKay, 363 Mass. 220, 228, 294
N.E.2d 213, 219 (1973).

The judge cannot rely on a defense assertion that one offense is a lesser included offense
of another, since “the parties may not by consent, conduct, or waiver confer jurisdiction on the
court” over an offense that is not in law a lesser included offense of a crime charged.
Commonwealth v. Rowe, 18 Mass. App. Ct. 926, 927, 465 N.E.2d 1220, 1221 (1984).

3. Jury nullification. When the judge charges as to a lesser included offense, the judge
should also charge the jury that they have a duty, if they conclude that the defendant is guilty, to
return a verdict of guilty of the highest crime which has been proved beyond a reasonable
doubt. Commonwealth v. Fernette, 398 Mass. 658, 667- 668, 500 N.E.2d 1290, 1296 (1986);
Commonwealth v. Dickerson, 372 Mass. 783, 397, 364 N.E.2d 1052, 1061 (1977).

4. When charged in separate count. If greater and lesser included offenses are charged
in separate counts, generally the Commonwealth is not required to elect among them before
trial. If guilty verdicts are returned on more than one, the judge should then dismiss the lesser
included count(s). Commonwealth v. Crocker, 384 Mass. 353, 358 n.6, 424 N.E.2d 524, 528 n.6
(1981); Jones, 382 Mass. at 395 n.10, 416 N.E.2d at 507 n.10.

See generally Jury Trial Manual for Criminal Offenses Tried in the District Court 88 2.01,
2.75 and 2.86.
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2.300 MULTIPLE CHARGES
2009 Edition

The complaint contains a total of charges. Each charge in
the complaint is an accusation of a different crime. You must consider
each charge separately and return a separate verdict of guilty or not

guilty for each charge.

2.320 MULTIPLE INCIDENTS OR THEORIES IN ONE COUNT
(SPECIFIC UNANIMITY)

[. MULTIPLE INCIDENTS IN ONE COUNT

The Commonwealth has charged that the defendant committed
this offense on several different occasions. You may find the
defendant guilty only if you unanimously agree that the Commonwealth
has proved beyond a reasonable doubt that the defendant committed
the offense on at least one, specific occasion.

It is not necessary for the Commonwealth to prove, or for you all
to be agreed, that the offense was also committed on other occasions.
But you must unanimously agree that the Commonwealth has proved
that the defendant committed the offense on at least one of the specific
occasions (charged in the complaint) (specified in the bill of

particulars).



Where there are several, alternative methods for committing an offense (e.g., type of weapon or
mental state), jurors need not agree unanimously on the method. But where specific alternative
incidents (e.g., “divers” dates or times) are charged in a single count, the judge is required on
defense request to give a “specific unanimity instruction,” charging the jurors that they must agree
unanimously as to at least one of those acts or episodes; jurors may not mix non-unanimous
findings about several incidents to come up with a general verdict of guilty. Schad v. Arizona,
501 U.S. 624, 111 S.Ct. 2491 (1991); Commonwealth v. Conefrey, 420 Mass. 508, 650 N.E.2d
1268 (1995) (reversible error to refuse instruction where defendant charged with offense “at
divers times and dates during 1986" and evidence of several such incidents); Commonwealth v.
Comtois, 399 Mass. 668, 675-677 & n.11, 506 N.E.2d 503, 508-509 & n.11 (1987);
Commonwealth v. Ramos, 47 Mass. App. Ct. 792, 798, 716 N.E.2d 676, 680 (1999) (construing
Conefrey, supra); Commonwealth v. Lemar, 22 Mass. App. Ct. 170, 172, 492 N.E.2d 105, 106
(1986). Such an instruction is required “only if there are separate events or episodes and the
jurors could otherwise disagree concerning which act a defendant committed and yet convict him
of the crime charged”; it is not required “where the spatial and temporal separations between acts
are short, that is, where the facts show a continuing course of conduct, rather than a succession
of clearly detached incidents.” Commonwealth v. Thatch, 39 Mass. App. Ct. 904, 653 N.E.2d
1121 (1995) (instruction required where jurors might convict while disagreeing about specific act
committed out of separate events or episodes; not required where spatial and temporal
separation between acts is short and a continuing course of conduct is charged in a single count
rather than a succession of detached incidents). See also Commonwealth v. Sanchez, 423
Mass. 591, 598-600, 670 N.E.2d 377, 382-383 (1996) (instruction not required where child
complainant testified to continuous pattern of abuse but was unable to isolate discrete instances);
Commonwealth v. Medina, 64 Mass. App. Ct. 708, 835 N.E.2d 300 (2005) (instruction not
required in trial of multiple counts of rape of a child where a repetitive pattern of abuse over time
and not discrete incidents); Commonwealth v. Erazo, 63 Mass. App. Ct. 624, 631, 827 N.E.2d
1288, 1293 (2005) (instruction not required when complainant of indecent assault and battery
cannot separate the alleged criminal episodes by giving specific dates and that they are so
closely connected as to amount to a single criminal episode); Commonwealth v. Pimental, 54
Mass. App. Ct. 325, 329, 764 N.E.2d 940, 946 (2002) (instruction not required in larceny case
where there was ample evidence that defendant stole four guns as part of a common scheme or
plan).

“A general unanimity instruction informs the jury that the verdict must be unanimous, whereas a
specific unanimity instruction indicates to the jury that they must be unanimous as to which
specific act constitutes the offense charged.” Commonwealth v. Keevan, 400 Mass. 557, 566-
567, 511 N.E.2d 534, 540 (1987). For a general unanimity instruction, see Instruction 2.160
(Presumption of Innocence; Burden of Proof; Unanimity).

[Il. MULTIPLE THEORIES OF CULPABILITY IN ONE COUNT

This instruction is not applicable to the offense of assault. Commonwealth v. Porro, 458
Mass. 526, 393 N.E.2d 1157 (2010); Commonwealth v. Arias, 78 Mass. App. Ct. 429,
433, 939 N.E.2d 1169, 1173 (2010).
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The offense of [offense] may be committed in two

different ways. [Describe different theories of culpability.] You may find

the defendant guilty only if you all unanimously agree that the
Commonwealth has proved beyond areasonable doubt that the
defendant committed the offense in one of those two ways. So you
may not find the defendant guilty unless you all agree that the
Commonwealth has proved beyond a reasonable doubt that the

defendant __[indicate first theory of culpability] _, Or you all agree that the

Commonwealth has proved beyond a reasonable doubt that the

defendant [indicate second theory of culpability]

In the jury room you will have a verdict slip on which to
record your verdict. Your foreperson will mark the verdict slip to
indicate either that you have unanimously found the defendant not
guilty, or that you have unanimously found the defendant guilty

because Jindicate first theory of culpability] , Or that you have unanimously

found the defendant guilty because _[indicate second theory of culpability]

“[l]n cases involving more than one theory on which the defendant may be found guilty of a crime,
separate verdicts on each theory should be obtained” on the verdict slip, and the judge must, on
request, instruct the jury that they must agree unanimously on the theory of culpability.
Commonwealth v. Accetta, 422 Mass. 642, 646-647, 664 N.E.2d 830, 833 (1996);
Commonwealth v. Plunkett, 422 Mass. 634, 640, 664 N.E.2d 833, 837 (1996). See also
Commonwealth v. Barry, 420 Mass. 95, 112, 648 N.E.2d 732, 742 (1995) (adopting rule for
murder cases).
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For samples of such verdict slips, see those appended to Instruction 5.300 (OUI-Liquor or with
.08% Blood Alcohol Level), Instruction 5.500 (OUI Causing Serious Injury), Instruction 6.140
(Assault and Battery), and Instruction 6.300 (Assault and Battery by Means of a Dangerous
Weapon).

The model instruction and the sample verdict slips referenced above are drafted for the common
situation in which the alternate legal theories are logically exclusive of one another (e.g., liability
as a principal or as an accessory). In a situation where the jury could properly find the defendant
guilty under both theories (e.g. both receiving and concealing a stolen motor vehicle under G.L. c.
266, § 28), the instruction should be appropriately adapted.

NOTES:

1. Appellate standard where specific unanimity instruction omitted. If several
offenses occur on divers dates or are otherwise clearly separate incidents, and a specific
unanimity instruction has been requested and its omission objected to, the conviction will be
reversed, possibly without application of the harmless error analysis. Commonwealth v. Black,
50 Mass. App. Ct. 477, 478, 738 N.E.2d 751, 752 (2000). When no objection is made, no risk of
a miscarriage of justice will be found if the several offenses transpire in the context of a single
criminal episode. The same result is often reached even when the evidence shows multiple
acts of the same nature on divers dates. 1d., citing, inter alia, Commonwealth v. Comtois, 399
Mass. 668, 675-677, 506 N.E.2d 503, 507-509 (1987).

2. Joint venturer or principal. When a judge instructs the jury on the defendant’s
potential liability either as a principal or as a joint venturer, but does not require the jury to
specify the theory of liability on which they rest their verdict, a new trial is required if the
evidence supports a finding of either principal or joint venture liability, but not both. However, if
the evidence fails to establish who was the principal and who was the joint venturer, the verdict
may stand, since the jury would be warranted in convicting the defendant either as the principal
or the joint venturer. Commonwealth v. Williams, 450 Mass. 894, 898, 882 N.E.2d 850, 854-855
(2008).
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2.340 JOINT REPRESENTATION
2009 Edition

In this case several defendants are being represented by the
same attorney. That does not mean that you are to regard them as if
they were one person. Each of these defendants is entitled to your
separate consideration of the evidence concerning him (or her), even if
they are represented by the same counsel. The question of whether
guilt has been proven beyond a reasonable doubt is personal to each
defendant, and you must decide it as to each defendant individually. It

is completely irrelevant how many lawyers there are in the case.

“In criminal cases, the potential for conflict of interest in representing multiple defendants is so
grave that ordinarily a lawyer should decline to act for more than one codefendant . . .. On the
other hand, common representation of persons having similar interests is proper if the lawyer
reasonably believes the risk of adverse effect is minimal and all persons have given their
informed consent to the multiple representation, as required by [1.7](b).” Comment 7 to Mass. R.
Prof. C. 1.7, 430 Mass. 1301 (1999).

This model instruction is not offered to encourage joint representation of multiple defendants, but
to acknowledge that it sometimes occurs in the District Court for minor offenses, where counsel
has investigated and found no potential conflict of interest.

Judges have an affirmative duty to assure themselves by due inquiry of counsel and/or
defendants that no conflict exists, including a colloquy with jointly represented defendants “to
assure that each defendant is adequately informed of the risks and potential dangers of joint
representation and that each acknowledges an understanding of this information.”
Commonwealth v. Davis, 376 Mass. 777, 784-785, 384 N.E.2d 181, 188 (1978). See District
Court Committee on Criminal Proceedings, Model Colloquies at 7-11 (rev. June 2007).

2.360 REPRIMAND OF COUNSEL
2009 Edition
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During the course of this trial, | have had occasion to admonish
or reprimand an attorney. You are to draw no inference against him
(her) or his (her) client because of that. It is the duty of the attorneys
to offer evidence, to object, and to argue to you on behalf of their
side. It is my function to exclude evidence or argument that is
inadmissible under our rules, and to admonish attorneys when | feel
that is necessary for an orderly trial. But you should draw no
inference from that. It is irrelevant whether you like a lawyer or
whether you believe | do or don’t like a lawyer.

The issue is not which attorney is more likeable; the issue is
whether the Commonwealth has proved the defendant’s guilt beyond
a reasonable doubt.

In fact, in this case, | would like to express my thanks to each of
the attorneys for their conscientious efforts on behalf of their clients
and for the assistance that they have given me during this trial.

Your verdict must be based solely on the facts as you find them
from the evidence, and on the law as | explain it to you. Nothing else
that may have happened in this courtroom is relevant to the truth of

your verdict.

The model instruction is adapted from L.B. Sand, J.S. Siffert, W.P. Loughlin & S.A. Reiss, Modern
Federal Jury Instructions § 2-9 (1985).



2.380 PRO SE DEFENDANT; DISCHARGE OF COUNSEL
2009 Edition

|. PRO SE DEFENDANT

The defendant has decided to represent himself (herself) in this
trial, and not to use a lawyer. He (she) has a perfect right to do that. His
(her) decision has no bearing on whether he (she) is guilty or not guilty,

and it should have no effect on your consideration of the case.

[I. DISCHARGE OF COUNSEL

Even though the defendant was at first represented by a lawyer,
he (she) has decided to continue this trial representing himself
(herself), and not use the services of a lawyer. He (she) has a perfect
right to do that. His (her) decision has no bearing on whether he (she)
IS guilty or not guilty, and it should have no effect on your

consideration of the case.

The model instructions are adapted from Federal Judicial Center, Pattern Criminal Jury
Instructions § 6 (1983 ed.)

2.400 ANNOUNCED WITNESS DOES NOT TESTIFY
2009 Edition

. WHERE ANNOUNCED WITNESS DOES NOT APPEAR




When you were being impaneled as the jury in this case,
you were told the names of the potential withesses for this trial. This
was done solely for the purpose of screening out any potential jurors
who might know any of the possible withesses, or might be related to
any of them.

The fact that someone’s name appeared on that list does
not mean that they were definitely going to be a witness in this case.
If someone was named at that point but has not appeared as a
witness, you are to draw no inferences from that fact. You are to

decide this case solely on the evidence that is before you.

It is common to give the jury venire the names and municipalities of prospective witnesses. The
jury should not be told whether a witness will appear for the Commonwealth or the defense.
Commonwealth v. Nawn, 394 Mass. 1, 3-4, 474 N.E.2d 545, 548 (1985); Commonwealth v.
Hesketh, 386 Mass. 153, 159-160, 434 N.E.2d 1238, 1242-1243 (1982); Commonwealth v.
Bolduc, 383 Mass. 744, 745-748, 422 N.E.2d 764, 765-766 (1981); Commonwealth v. Pasciuti,
12 Mass. App. Ct. 833, 834-838, 429 N.E.2d 374, 375-376 (1981).

This cautionary instruction may be used if an announced witness does not appear, although often
it may be preferable to let it pass silently unless a particular witness’s potential appearance was
somehow highlighted before the jury. See also the supplementary instruction to Instruction 3.500
(Absent Witness).

IIl. WHERE WITNESS INVOKES TESTIMONIAL PRIVILEGE

In this case a witness has claimed his (her) (constitutional)
(statutory) privilege not to testify. The witness has a legal right to do
so, and you are not to draw any inferences, favorable or unfavorable
to either the defense or the Commonwealth, because the witness has

done so.
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You are not to speculate about what the witness’s
testimony might have been. You must decide this case solely on the

evidence that is before you.

Where it is known that a witness will invoke a testimonial privilege, this should be done on voir
dire and not before the jury. Commonwealth v. Martin, 372 Mass. 412, 413, 421 n.17, 362 N.E.2d
507, 508, 512 n.17 (1977) (privilege against self-incrimination); Commonwealth v. Lewis, 12
Mass. App. Ct. 562, 574, 427 N.E.2d 934, 941 (1981) (same); United States v. Johnson, 488 F.2d
1206, 1211 (1* Cir. 1973) (same); Commonwealth v. Labbe, 6 Mass. App. Ct. 73, 79-80, 373
N.E.2d 227, 232 (1978) (spousal privilege). A mistrial may be required if the prosecutor elicits a
claim of privilege before the jury if this (1) was done intentionally to prejudice the defendant or (2)
does in fact materially prejudice the defendant. Namet v. United States, 373 U.S. 179, 185-191,
83 S.Ct. 1151, 1154-1157 (1963); Martin, 372 Mass. at 414 & n.4, 362 N.E.2d at 508 & n.4;
Commonwealth v. Fazio, 375 Mass. 451, 460 n.3, 378 N.E.2d 648, 654 n.3 (1978).

When a witness invokes a testimonial privilege before the jury where it was not known in advance
that the witness would definitely do so, the judge should give a forceful cautionary instruction not
to draw any adverse inferences against the defendant. Hesketh, 386 Mass. at 157, 434 N.E.2d at
1242 (privilege against self-incrimination); Commonwealth v. Granito, 326 Mass. 494, 497-499,
95 N.E.2d 539, 542 (1951) (same); Commonwealth v. DiPietro, 373 Mass. 369, 388-391, 367
N.E.2d 811, 823 (1977) (spousal privilege).

See generally Jury Trial Manual for Criminal Offenses Tried in the District Court § 4.07.

2.420 REDUCING AND SENDING OUT THE JURY
2009 Edition

In the following instruction, appropriate words should be pluralized or changed as necessary if
two alternate jurors were impaneled, or if the jury consists of twelve jurors.

Judge: Ladies and gentlemen, when we impanel a jury at the
beginning of a trial, we never know whether some personal emergency
will arise during the course of the trial which will require that one of the
jurors be excused from further jury duty. To avoid having to start the
trial over again if that should occur, we impanel seven jurors, even

though the case will eventually be decided by only six of you.
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The time has now come to reduce your number to that six. The
clerk will draw one of your names at random. That juror will be
designated as an alternate juror, and will not take part in your
deliberations unless it is necessary to provide a substitute for one of
the other jurors.

If fate makes you the alternate juror, please don’t take it
personally. Your presence up to this point, and your continuing
availability if you should be needed, is itself an important contribution
to the administration of justice. The court officer will make you as
comfortable as possible while the jury deliberates.

The clerk will now reduce the jury to six jurors.

The clerk should place the names of all the jurors except the foreperson in the drum, draw the
names of the one or two alternates, and address them as follows:

Clerk: Juror No. __inseatno. __ ,you are hereby designated as

an alternate juror. [Repeat the prior sentence if there is a second alternate juror.]

You will be kept separate and apart in the attendance of the court
officer unless you are later drawn to replace a sitting juror. Would you
sit over here, please?

Judge: (Mr. Foreman) (Madam Forelady), the clerk will now give

you the verdict slip that you will use.



If several offenses are charged: There is one verdict slip for each

charge.
Explain verdict slips as necessary.

(Mr. Foreman) (Madam Forelady), when all six jurors have
agreed unanimously upon a verdict, you should record that verdict on
the verdict slip, and date and sign it. Then inform the court officer that
you have reached a verdict, and you will be brought back into court.

If the jury has any questions during your deliberations, the
(foreman) (forelady) should write out the question on a piece of paper,
fold it up and give it to the court officer to bring to me.

You are not to make any use of cellular telephones or any other
personal wireless device during deliberations. Incoming or outgoing
calls or other electronic communications may disrupt the deliberative
process or allow for the receipt of improper extraneous information.

You are not to conduct any outside research or investigation, by
means of the internet or otherwise, about the law or facts of this case.

The clerk will now swear the court officer(s) who will escort you to

your deliberations.



Clerk swears court officer(s): You solemnly swear or affirm that you

will take charge of this jury and keep them together in some convenient
place until they have agreed, that you will not speak to them nor suffer
anyone else to speak to them, except by order of Court or to ask them
if they have agreed, so help you God.

Judge: Members of the jury, you may now retire to consider your
verdict(s).

NOTES:

1. Alternate jurors not permitted in deliberations room. Even with the defendant’s
consent, it is reversible error for a judge to permit alternate jurors to remain with the other jurors
during deliberations (contrary to Mass. R. Crim. P. 20[d][2]), even under a cautionary instruction
not to participate. Commonwealth v. Sheehy, 412 Mass. 235, 588 N.E.2d 10 (1992);
Commonwealth v. Smith, 403 Mass. 489, 490-497, 531 N.E.2d 556, 557-561 (1988).

2. Information sometimes found in complaints that must not be disclosed to the
jury. Judges and session clerks must be vigilant that criminal complaints do not contain
information that must not be disclosed to the jury. For the convenience of counsel and the
sentencing judge, District Court criminal complaints, in addition to the charging language for
each offense, indicate the potential penalties for the offense, but these must not be disclosed
to the jury. Commonwealth v. Bart B., 424 Mass. 911, 913, 679 N.E.2d 531, 533-534 (1997);
Commonwealth v. Smallwood, 379 Mass. 878, 882-883, 401 N.E.2d 802, 805 (1980);
Commonwealth v. Buckley, 17 Mass. App. Ct. 373, 375-377, 458 N.E.2d 781, 783-784 (1984).
For complaints charging subsequent offenses, the jury must not know during the initial trial
that the defendant is charged as a subsequent offender. G.L. c. 278, § 11A. Similarly, the jury
should not be informed of any alias that is unconnected to the crime and unnecessary to
establish the defendant’s identity as the perpetrator, Commonwealth v. Martin, 57 Mass. App.
Ct. 272, 275, 782 N.E.2d 547, 550 (2003), or of any alternative ways of committing the
offense that are charged in the complaint but inapplicable to the case being tried,
Commonwealth v. Johnson, 45 Mass. App. Ct. 473, 477 n.3, 700 N.E.2d 270, 272 n.3 (1998).

Since it is discretionary whether or not to send the complaint to the jury, Commonwealth v.
Johnson, 43 Mass. App. Ct. 509, 513, 684 N.E.2d 627, 629 (1997), it appears that the simplest
way to handle such situations is for the judge not to send the complaint to the jury room, and
instead to rely on properly-drafted verdict slips to structure the jury’s deliberations. Alternately,
the clerk may be instructed to prepare a properly-redacted version of the complaint to be given
to the jury.

It may also be necessary to redact evidence if it is to be sent to the jury room. See, e.g.,
Commonwealth v. Blake, 52 Mass. App. Ct. 526, 755 N.E.2d 290 (2001) (extraneous entries in
Registry of Motor Vehicles suspension letter showing prior motor vehicle violations other than
current triggering offense).
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3. Cellular phones and internet research during deliberations. Judges should not
allow the use of cellular telephones and other personal wireless devices during jury
deliberations since they “may disrupt the deliberative process of the jury or allow for the receipt
of improper extraneous information." Commonwealth v. Rodriguez, 63 Mass. App. Ct. 660, 676
n.9, 828 N.E.2d 556, 566 n.9 (2005). In addition, “given the simplicity, speed, and scope of
Internet searches, allowing a juror to access with ease extraneous information about the law
and the facts, trial judges are well advised to reference Internet searches specifically when they
instruct jurors not to conduct their own research or investigations.” Rodriguez, 63 Mass. App. Ct.
at 678 n.11, 828 N.E.2d at 568 n.11.
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2.440 BEFORE AND AFTER SUPPLEMENTAL INSTRUCTIONS
2009 Edition

|. BEFORE SUPPLEMENTAL INSTRUCTIONS

Members of the jury, | am about to give you some additional
instructions. (In response to your question,) | am going to try to further
clarify some areas of the law for you.

These new instructions are no more or less important than those
| gave you originally. When you (begin) (resume) deliberations, you are

to consider all of my instructions together, as a whole.

IIl. AFTER SUPPLEMENTAL INSTRUCTIONS

Remember, in your deliberations you are to consider all of my
instructions together as awhole — those | gave you before and those |

have just given you.

“Although it has been stated that ‘a judge in giving further instructions is not required to repeat all
aspects of his [or her] prior charge,” a considerable number of cases cite errors of omission in
supplemental instructions as a ground for an appeal. It would be helpful to us for trial judges to
adopt the following practice when giving supplemental instructions to the jury. At the beginning
and again at the end of the supplemental instructions, the judge should advise the jurors that all
of the instructions are to be considered as a whole and that the supplemental instructions are to
be considered along with the main charge, unless, of course, the supplemental instructions are
given to correct an error in the main charge” (citation omitted). Commonwealth v. Hicks, 22 Mass.
App. Ct. 139, 144-145, 491 N.E.2d 651, 655 (1986).

See Jury Trial Manual for Criminal Offenses Tried in the District Court § 2.84.

2.460 WHEN JURORS CANNOT AGREE
2009 Edition
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Our constitution and laws provide that in a criminal case the
principal way for deciding questions of fact is the verdict of a jury. In
most cases — and perhaps, strictly speaking, in all cases — absolute
certainty cannot be attained or expected.

The verdict to which each juror agrees must of course be his or
her own verdict, the result of his or her own convictions, and not
merely an acquiescence in the conclusion of the other jurors. Still, in
order to bring six minds to a unanimous result, you must examine the
iIssues you have to decide with candor and with a proper regard and
respect for each other's opinions. You should consider that it is
desirable that the case be decided. You should consider that you have
been selected in the same manner, and from the same source, as any
future jury would be. There is no reason to suppose that the case will
ever be submitted to six persons who are more intelligent, more
impartial, or more competent to decide it than you are, or that more or
clearer evidence will be produced on one side or the other. With all
this in mind, it is your duty to decide this case if you can do so

conscientiously.



In order to make a decision more attainable, the law always
imposes the burden of proof on one side or the other. In this criminal
case, the burden of proof is on the Commonwealth to establish every
part of it, every essential element, beyond a reasonable doubt. If you
are left in doubt as to any essential element, the defendant is entitled to
the benefit of that doubt, and must be acquitted.

In conferring together, you ought to give proper respect to each
other's opinions, and listen with an open mind to each other's
arguments. Where there is disagreement, those jurors who are for
acquittal should consider whether a doubt in their own minds is a
reasonable one, if it makes no impression on the minds of other jurors
who are equally honest, equally intelligent, and who have heard the
same evidence, with the same attention, with an equal desire to arrive
at the truth, and who have taken the same oath as jurors. On the other
hand, those jurors who are for conviction ought seriously to ask
themselves whether they may not reasonably doubt the correctness of
their judgment, if it is not shared by other members of the jury. They
should ask themselves whether they should distrust the weight or
adequacy of the evidence if it has failed to convince the minds of their

fellow jurors.



| would ask you now to return to your deliberations with these

thoughts in mind.

The model instruction above and the alternate instruction below are adapted from the two
alternative models set out in Commonwealth v. Rodriguez, 364 Mass. 87, 101-103, 300 N.E.2d
192, 202-203 (1973). The first is an amended version of a traditional charge developed from
Commonwealth v. Tuey, 8 Cush. 1, 2-3 (1851); the second, a model charge recommended by the
American Bar Association. Judges have been urged not to stray from the language in the
recommended model instructions. Commonwealth v. Sosnowski, 43 Mass. App. Ct. 367, 374,
682 N.E.2d 944, 949 (1997).

It is appropriate for the judge to give such a charge when the jury is deadlocked, but because it
“has a certain ‘sting’ to it,” it should not be given prematurely, and digression from the
recommended language is discouraged. Commonwealth v. O'Brien, 65 Mass. App. Ct. 291, 839
N.E.2d 845 (2005). As to when such a charge is appropriate, see Jury Trial Manual for Criminal
Offenses Tried in the District Court § 2.85. Subject to the limitations of G.L. c. 234, § 34 (see note
1 below), there is no per se rule that giving such a charge more than once is inherently coercive.
Commonwealth v. Connors, 13 Mass. App. Ct. 1005, 1006, 433 N.E.2d 454, 455-456 (1982).

The judge should not mention to the jury the possible expense or inconvenience of a second trial.
Commonwealth v. Pleasant, 366 Mass. 100, 105-106, 315 N.E.2d 874, 877-878 (1974);
Commonwealth v. Resendes, 30 Mass. App. Ct. 430, 434, 569 N.E.2d 413, 416 (1991).

ALTERNATE INSTRUCTION

The verdict must represent the considered judgment of
each juror. In order to return a verdict, it is necessary that each
juror agree to that verdict. Your verdict must therefore be

unanimous.
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It is your duty as jurors to consult with one another and to
deliberate with a view to reaching an agreement, if you can do so
without violating your individual judgment and conscience. Each
of you must decide the case for yourself, but you should do so
only after considering the evidence impartially with your fellow
jurors. In the course of your deliberations, do not hesitate to
reexamine your own views and change your opinion if you
become convinced that it is erroneous. But do not surrender your
honest conviction as to the weight or effect of the evidence solely
because of the opinion of your fellow jurors, or for the mere
purpose of returning a verdict.

You are not partisans for one side or the other. You are
judges, the judges of the facts. Your sole interest is to ascertain
the truth from the evidence in the case.

| would ask you now to return to your deliberations with

these thoughts in mind.

Rodriguez, 364 Mass. at 102, 300 at 203 (Appendix B); 3 ABA Standards for Criminal Justice,
Trial by Jury, commentary to § 15-4.4(a) (2d ed. 1980).

NOTES:

1. Restriction on sending out jury more than twice. “If a jury, after due and thorough
deliberation, return to court without having agreed on a verdict, the court may state anew the
evidence or any part thereof, explain to them anew the law applicable to the case and send
them out for further deliberation; but if they return a second time without having agreed on a



verdict, they shall not be sent out again without their own consent, unless they ask from the
court some further explanation of the law.” G.L. c. 234, § 34.

2. “Pre-Tuey-Rodriguez” charge. When the jury prematurely suggests that it may be at
an impasse, but the judge concludes that the jury is not yet deadlocked and that a full Tuey-
Rodriguez charge is not yet called for, the Appeals Court recommends that the judge instruct
the jury using the ABA-recommended language in the first two paragraphs of the alternate
instruction. “It seems reasonable to us that the jury’s perception be acknowledged in some
fashion. In so doing, a judge must exercise caution that the jury not be encouraged to give up
the effort to reach unanimity, while at the same time ensuring that the jurors understand that
conscientious disagreement is nevertheless acceptable . . . . The [ABA’s] language is plainly
intended to serve the useful function of communicating to jurors the nature of their obligations in
circumstances short of the true deadlocks that require use of the Tuey-Rodriguez charge, and
there should be resort to it at appropriate times.” Commonwealth v. O'Brien, 65 Mass. App. Ct.
291, 296, 839 N.E.2d 845, 849 (2005).

Regardless of which instruction is utilized, after the jury has twice engaged in “due and
thorough deliberation” the judge may not send them out again without their consent. G.L. c. 234
8 34 (see note 1, supra). To avoid subsequent problems with § 34, it is suggested that the judge
state clearly for the record whenever the judge determines that a potential impasse has not
occurred “after due and thorough deliberation.”



https://malegislature.gov/Laws/GeneralLaws/PartIII/TitleII/Chapter234/Section34
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2.480 SEATING OF ALTERNATE JUROR
2009 Edition

Members of the jury, one of your fellow jurors has been excused
from this jury and replaced with an alternate juror. The reasons for this
are entirely personal to him (her) and have nothing to do with his (her)
views on the case or his (her) relationship with the other jurors. You
are not to speculate about the reasons why that juror has been
excused, or to consider it for any purpose.

Both the prosecution and the defendant have the right to a
verdict that has been reached with the full participation of all the jurors
who return that verdict. This right will be assured in this case only if
the jury begins its deliberations again from the beginning.

| therefore instruct you to set aside and disregard all your past
deliberations and to begin deliberations anew. This means that each of
you remaining jurors must put aside and disregard the earlier
deliberations, just as if they had not taken place.

You will kindly now retire for your deliberations in accordance

with all the instructions that | have previously given you.

This instruction is adapted from Richards, California Jury Instructions —Criminal § 17.51(1978
supp. pamphlet No. 2), which was cited in Commonwealth v. Haywood, 377 Mass. 755, 770 n.15,
388 N.E.2d 648, 657 n.15 (1979). See also Commonwealth v. Webster, 391 Mass. 271, 461
N.E.2d 1175 (1984). See generally Jury Trial Manual for Criminal Offenses Tried in the District
Court § 2.65.



http://masscases.com/cases/sjc/377/377mass755.html
http://masscases.com/cases/sjc/391/391mass271.html

NOTES:

1. Discharging a juror. When a problem develops with a deliberating juror, the judge may
not discharge the juror pursuant to G.L. c. 234, 8§ 26B without having conducted “with utmost
caution” a hearing to determine whether there is good cause to discharge the juror. Both
counsel and the defendant have a right to be present at such a hearing. The judge must
scrupulously avoid any questions that may affect the juror’s judgment or convey an improper
silent message to other jurors. Good cause for discharge does not include unreasonable
stubbornness or eccentricity, but “only reasons personal to a juror, having nothing whatever to
do with the issues of the case or with the juror’s relationship with his fellow jurors.” The judge
should so inform the juror, and avoid discussing the issues in the case or the juror’s relationship
to other jurors. When a juror is replaced, the jury should be instructed to begin deliberations
anew, and also told that the replacement is for entirely personal reasons and has nothing to do
with the discharged juror’s views of the case or relationship with the other jurors.
Commonwealth v. Connor, 392 Mass. 838, 845-846, 467 N.E.2d 1340, 1346-1347 (1984). In
practice, it can be difficult to distinguish between a juror’s personal problem, on the one hand,
and the issues in the case or the relationship among jurors, on the other, since these may
intersect. Since, in interviewing a juror, a judge must focus on whether the juror has a problem
personal to that juror that would be a valid ground for discharge and must be cautious not to
inquire into the jury’s deliberative process, “sometimes the risk of an unreasonably stubborn or
eccentric juror is unavoidable.” Commonwealth v. Torres, 71 Mass. App. Ct. 723, 730-731, 886
N.E.2d 732, 738-739 (2008).

When a juror is discharged for introducing extraneous information, it is appropriate to ask
the remaining jurors “Would you be able to disregard what this juror told you about the law and
decide the case based upon what | tell you the law is?” If the discharged juror was the sole hold-
out, “it would be prudent in the future for a judge to take additional precaution, when individually
guestioning the remaining jurors, by explaining the reason for the need to commence
deliberations from the beginning, and by including a question whether the juror could begin his
or her deliberations anew and could disregard the earlier deliberations.” Commonwealth v.
Olavarria, 71 Mass. App. Ct. 612, 885 N.E.2d 139 (2008).

2. Non-appearing juror. A judge may not replace an allegedly ill juror without conducting
a hearing into the illness. Commonwealth v. Perez, 30 Mass. App. Ct. 934, 935, 569 N.E.2d
836, 837 (1991). General Laws c. 234A, § 39 gives a judge discretion to dismiss an absent juror
after gathering enough information from available sources to make a finding that there is “a
strong likelihood [of] unreasonable delay” from waiting for the juror. Commonwealth v.
Robinson, 449 Mass. 1, 8-11, 864 N.E.2d 1186 (2007) (judge properly discharged juror who
twice telephoned that she would not appear because she was unable to arrange caregiver for
her sick child; arresting juror would cause additional delay and probably result in discharge

anyway).
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2.500 TAKING THE VERDICT AND DISCHARGING THE JURY
2009 Edition

When the defendant, the attorneys and the jury have all reassembled in the courtroom:

Clerk: Will the jury please rise. Will the defendant also please rise
and face the jury. Mr. Foreman (Madam Forelady), has your jury agreed
upon a verdict (your verdicts)?

Foreperson: “Yes” or “We have.”

Clerk: What say you, Mr. Foreman (Madam Forelady), as to
complaint number , Wherein the defendant is charged with

, iIs he (she) guilty or not guilty?

If the verdict is guilty and the judge has submitted a lesser-included offense to the jury:

Guilty of what?

Members of the jury, hearken to your verdict as the court will
record it. You, upon your oath, do say that the defendant is (guilty) (not
guilty) of [offense] on complaint number . So say you, Mr.
Foreman (Madam Forelady). So say you all, members of the jury.

If there are multiple charges: ANd as to complaint number ,

wherein the defendant is charged with . . ..

Continue as above for each additional charge.



If defendant has been acquitted on all charges:  [Name of defendant] , the jury

having returned (a) verdict(s) of not guilty on this (these)
complaint(s), the Court orders that you be discharged and go

without day on this (these) complaint(s).

See Jury Trial Manual for Criminal Offenses Tried in the District Court, Appendix VIII.

“A judge should observe the jury while they affirm their verdict in open court. If it appears that a
juror does not agree with the verdict, inquiry should be made or the jury should be polled.”
Commonwealth v. Floyd P., 415 Mass. 826, 829 n.5, 615 N.E.2d 938, 941 n.5 (1993). See
supplemental instruction 1, infra, for a formulary for polling the jury. A verdict should not be
recorded if any juror expresses dissent from the verdict. Commonwealth v. Nettis, 418 Mass. 715,
718 n.3, 640 N.E.2d 468, 471 n.3 (1994). If there is such dissent, the judge may either direct the
jury to continue their deliberations, or declare a mistrial. Commonwealth v. Fernandes, 30 Mass.
App. Ct. 335, 345, 568 N.E.2d 604, 610 (1991). See supplemental instruction 2, infra, for a
charge directing the jury to return to deliberations.

DISCHARGING THE JURY

Judge: Members of the jury, during this trial I told you in my
instructions that the verdict was your responsibility and your
responsibility alone. For that reason, | never comment to the jury on
the verdict they have reached. | will say to you, though, that it is clear
that you took your responsibilities very seriously, and that you
approached your decision carefully and conscientiously.

Your jury service is now complete. On behalf of all the people of
the Commonwealth, as well as the parties involved in this case, | thank

you for that public service.


http://masscases.com/cases/sjc/415/415mass826.html
http://masscases.com/cases/sjc/418/418mass715.html
http://masscases.com/cases/app/30/30massappct335.html

Jury service is not only one of the burdens of citizenship, it is
also one of its privileges. As a foreign visitor observed almost 175
years ago, in the United States jury service “invests the people . .. with
the direction of society.” | hope that your time here has increased your
understanding of how important jury service is to the workings of a
democracy. | hope also that you have learned something about how
our courts function, and how much they need your interest and your
support as citizens.

The court officer will now escort you back to the jury assembly

room, where you will be discharged. Thank you again.

When discharging the jury, the judge may thank the jurors for their public service, but should not
praise or criticize the jury’s verdict. 2 ABA Standards for Criminal Justice, Trial by Jury 8 15-4.6
(2d ed. 1980). See Commonwealth v. McGrath, 364 Mass. 243, 246, 303 N.E.2d 108, 111 (1973);
Commonwealth v. Dane Entertainment Servs., Inc., 18 Mass. App. Ct. 446, 450, 467 N.E.2d 222,
226 (1984).

The first paragraph of the model instruction is drawn from L.B. Sand, J.S. Siffert, W.P. Loughlin &
S.A. Reiss, 1 Modern Federal Jury Instructions 9-13 (Nov. 1990 supp.). The reference in the third
paragraph is to Alexis DeTocqueville, Democracy in America (1835) (“[T]he institution of the jury
raises the people itself, or at least a class of citizens, to the bench of judicial authority [and]
invests the people, or that class of citizens, with the direction of society”), quoted in Powers v.
Ohio, 499 U.S. 400, 407, 111 S.Ct. 1364, 1368 (1991).

SUPPLEMENTAL INSTRUCTIONS

1. Polling the jury. Clerk: Juror No. , What say you, is the

defendant guilty or not guilty? or Juror No. , Is the verdict

announced by the (foreman) (forelady) your verdict?


http://masscases.com/cases/sjc/364/364mass243.html
http://masscases.com/cases/app/18/18massappct446.html
https://scholar.google.com/scholar_case?case=10013574145468149425&q
https://scholar.google.com/scholar_case?case=10013574145468149425&q

Any request to poll the jury must be made “before the verdict is recorded” (Mass. R. Crim. P. 27[d]).
After the verdict has been recorded, a judge should not allow a request for polling unless a juror
has expressed a public disagreement with the verdict as it is being taken or recorded. Once a
verdict is received, affirmed and recorded, “neither a juror’s change of heart nor a juror’s
subsequent disclosure of a subjective disagreement with her apparent vote provides a basis for
vacating the verdict.” Commonwealth v. Reaves, 434 Mass. 383, 395, 750 N.E.2d 464 (2001).
Whether the jury should be polled is within the judge’s discretion. Mass. R. Crim. P. 27(d). See Jury
Trial Manual for Criminal Offenses Tried in the District Court § 2.87.

2. Return to deliberations after polling. The clerk has just polled

each of you, asking whether the verdict read to me was the
decision reached by each and every one of you. It is apparent that
the verdict in this case may not be unanimous; that one or more
of you may not have agreed with it. Please return to the jury room,
talk with one another, and try to deliberate there. Try to reach an
agreement if you can. Do not hesitate to reexamine your own
opinions and change your mind, but do not give up your honest
beliefs just because others disagree with you or just to get the
case over with. Your verdict in a criminal case, whatever it is,

must be unanimous.

The model instruction is based on Federal Judicial Center, Pattern Criminal Jury Instructions § 59
(1983 ed.).

3. Where jury is permitted to remain for sentencing. Now that your

term of service as jurors is ended, | invite you to remain in the

courtroom for a few more minutes while | impose sentence.


http://www.mass.gov/courts/case-legal-res/rules-of-court/criminal-procedure/crim27.html
http://masscases.com/cases/sjc/434/434mass383.html

It is often said that there are several goals of sentencing: to
protect the public in the future, to punish the defendant for
breaking the law, to rehabilitate the defendant to live within the
law, to deter others from breaking the law, and in some cases to
make restitution available to the victim.

The Legislature has set the outside parameters within
which the sentence for this offense must fall. Within those
parameters, it is my responsibility as a judge — and often not an
easy one —to try to balance those differing goals with each other
in a sentence that does justice both for the defendant and for our

society.

See District Court Standards of Judicial Practice, Sentencing and Other Dispositions § 1.01
(September, 1984).

4. Not discussing details of deliberations. Before | dismiss you, |

want to say a few words about any inquiries you might receive
about this case. Now that the case is over, my authority to give
you instructions is also over. But | want to offer you some

suggestions which | will simply ask you to think about.



You are not obliged to answer any questions that anyone
may ask you about this case. There is no rule that prohibits you,
once you are discharged, from discussing your jury service with
anyone you choose to. But it is my recommendation that you not
discuss with outsiders the details of your deliberations and how
you came to reach your verdict.

From where you sit, you can see that rail in front of you
which separates you jurors from the rest of us and from the
public. That rail is a symbol of the privacy that jurors have
traditionally accorded each other, and have been entitled to from
the rest of us. Obviously, it is crucial, in order for our jury system
to work, that jurors feel completely free to speak their mind
during deliberations, without worrying about being embarrassed
or pestered after their term of service is over. Former jurors must
be able to resume their private lives without owing an explanation
or justification to anyone. For that reason, it is normally in the
best interests of future jurors for you to continue the
longstanding tradition that jury deliberations remain private, even

after the verdict.



If a situation ever arises where justice requires that former
jurors be interviewed, that can always be done under the
supervision of the Court. In that way, the integrity of the jury
system is preserved and former jurors are not bothered

unnecessarily.

Particularly in a case of public notoriety, it may be appropriate to explain to jurors that, although
they have the right to speak with the press and others about the details of their deliberations, the
confidentiality of jury deliberations is essential to the freedom and independence of future juries,
in order to avoid the embarrassment and chilling effect that expected publication of deliberations
would cause, and in order to discourage the harassment of jurors by defeated parties. Clark v.
United States, 238[289] U.S. 1, 12-13, 53 S.Ct. 465, 468-469 (1933); Commonwealth v. Smith,
403 Mass. 489, 499, 531 N.E.2d 556, 562 (1988) (Abrams, J., concurring); Woodward v. Leauvitt,
107 Mass. 458, 460 (1871); Cook v. Castner, 9 Cush. 266, 278 (1852); Hannum v. Belchertown,
19 Pick. 311, 313 (1837).

A post-verdict “searching or pointed examination of jurors in behalf of a party to a trial is to be
emphatically condemned. It is incumbent upon the court to protect jurors from it.” Commonwealth
v. Fidler, 377 Mass. 192, 202-204, 385 N.E.2d 513, 519-520 (1979), quoting from Rakes v.
United States, 169 F.2d 739, 745-746 (4th Cir.), cert. denied, 335 U.S. 826 (1948).

The model instruction is based in part upon a traditional instruction utilized for jury pools and cited
favorably by the Supreme Judicial Court, Fidler, 377 Mass. at 201 n.9 & 204 n.12, 385 N.E.2d at
519 n.9 & 520 n.12; see Jury Trial Manual for Criminal Offenses Tried in the District Court § 2.88,
in part upon R. L. McBride, The Art of Instructing the Jury 88 3.69-3.71 (1969), and also upon
L.B. Sand, J.S. Siffert, W.P. Loughlin & S.A. Reiss, 1 Modern Federal Jury Instructions 9-13 (Nov.
1990 supp.).

NOTES:

1. Judge privately conferring with jury before sentencing. It is “imprudent” for the
judge to confer privately with the jury prior to discharging them, unless the judge has already
imposed sentence. Commonwealth v. Leavey, 60 Mass. App. Ct. 249, 253, 800 N.E.2d 1073,
1076 (2004).

2. Recommendation for leniency. Federal judges may not accept a verdict accompanied
by a jury recommendation for leniency. They are instead to admonish the jury that it has no
sentencing function. Rogers v. United States, 422 U.S. 35, 40, 95 S.Ct. 2091, 2095 (1975).



https://scholar.google.com/scholar_case?case=3772262946627575543&q
https://scholar.google.com/scholar_case?case=3772262946627575543&q
http://masscases.com/cases/sjc/403/403mass489.html
http://masscases.com/cases/sjc/377/377mass192.html
http://masscases.com/cases/sjc/377/377mass192.html
https://scholar.google.com/scholar_case?case=2850053156240183898&q
https://scholar.google.com/scholar_case?case=2850053156240183898&q
http://masscases.com/cases/app/60/60massappct249.html
https://scholar.google.com/scholar_case?case=2048750632248542584&q

2.520 IMPOSING SENTENCE
2009 Edition

Clerk: [Name of defendant] , hearken to the sentence of the Court. The

Court, having duly considered your offense, on complaint number

sentences you:

INCARCERATION

House of correction. t0 be imprisoned in the house of correction in

(our) (the) County of for the term of :
Jail. to be imprisoned in the common jail in (our) (the) County of
, for the term of :

Weekend sentence in house of correction or jail. t0 be imprisoned in the

(house of correction) (common jail) in (our) (the) County of _ for
theterm of _ days. The Court further orders that such sentence be
served (in whole) (in part) (on weekends and legal holidays) (at periodic
intervals, as follows: ), in accordance with the “Special
Sentencing Form” of the Court, which will be given to you by the

probation officer.



If sentence suspended. and the Court further orders that the

execution of this sentence be suspended and that you be placed
on probation for a term of [time] . The Court further orders that you
(pay a probation supervision fee of _ dollars) (engage in
______hours of community work service in lieu of a probation
supervision fee) during each month of such probation. You must
see the probation officer before you leave today.

If defendant committed. and you stand committed in pursuance

of this sentence. The Court further orders that you be deemed to
have served days of this sentence.

To impose consecutive (“from and after”) sentences. The Court further

orders that the sentence imposed on complaint number
shall take effect from and after the expiration of the sentence

imposed on complaint number

To impose a consecutive sentence where defendant is already serving a

sentence The Court further orders that the sentence imposed
on complaint number shall take effect from and after the

expiration of all sentences previously imposed.



To impose concurrent sentences. The Court further orders that

the sentence imposed on complaint number shall be
served concurrently with the sentence imposed on complaint

number

To impose a concurrent sentence where defendant is already serving a

sentence. The Court further orders that the sentence imposed on
complaint number shall be served concurrently with the

sentence you are now serving at [where] .

PROBATION

Straight probation. to be placed on probation for a term of [time]

, Subject to the rules and regulations of the probation department.
The Court further orders that you (pay a probation supervision fee of
_______dollars) (engagein __ hours of community work service in
lieu of a probation supervision fee) during each month of such

probation. You must see the probation officer before you leave today.
MONEY PAYMENTS

Fine and surfine. to pay a fine of dollars (plus a surfine

of dollars),

Victim/witness assessment. and the Court further orders that you

pay a victim/witness assessment of dollars,



0.U.l. or Negligent Operation head injury assessment. and the Court

further orders that you pay an assessment of $  for the Head Injury
Treatment Services Trust Fund,

0.U.l. victims assessment. and the Court further orders that you

pay an assessment of $ _ for the Victims of Drunk Driving Trust
Fund,

0.U.l. § 24D fee. and the Court further orders that you pay a

fee of $  to support efforts to reduce drunk driving,

Batterers intervention program assessment. and the Court further

orders that you pay an assessment of $ because of your referral
to a certified batterers intervention program,

Drug analysis fee. and the Court further orders that you pay a

feeof _ dollars for the Drug Analysis Fund,
GPS fee. and the Court further orders that you pay a fee of
dollars monthly for the cost of monitoring your whereabouts
with a global positioning system device,
Restitution. and the Court further orders that you pay

restitution to [victim’s name] in the amount of $ :

If any required amount must be paid forthwith. and you stand

committed until such sum is paid.



If all required amounts are suspended. and the Court further orders

that payment of such sum be suspended until [date] .

RIGHT OF APPEAL

After imposition of any sentence. YOU have a right of appeal to the

Appeals Court within thirty days.
DISPOSITIONS NOT INVOLVING A SENTENCE

Filing. The Court orders that complaint number be filed
upon your consent. Do you consent?

Mental health commitment for examination to aid sentencing. On complaint

number |, the Court orders that you be committed to (a facility of
the Department of Mental Health) (the Bridgewater State Hospital) for a
period not to exceed forty days for observation and examination to aid
the Court in sentencing, pursuant to General Laws chapter 123, section
15(e).

Mental health commitment after verdict of not guilty by reason of lack of criminal

responsibility. On complaint number , the Court orders that you be

committed to (a facility of the Department of Mental Health) (the
Bridgewater State Hospital) for a period not to exceed forty days for
observation and examination as to your present mental condition,

pursuant to General Laws chapter 123, section 16(a).



These sentencing formularies are adapted from Jury Trial Manual for Criminal Offenses Tried in
the District Court, Appendix VIII. Some of the language was originally drawn from T.S. Bakas,
Trial Clerk’s Manual (Superior Court Criminal Sessions) (1979).

NOTES:

1. Not incarcerating for crimes against the person requires a statement of reasons.
A jury session judge sentencing for one of the crimes against the person found in G.L. c. 265
who does not impose a sentence of incarceration “shall include in the record of the case specific
reasons for not imposing a sentencing of imprisonment,” which shall be a public record. G.L. c.
265, §41.

2. Right of appeal. Massachusetts R. Crim. P. 28(c) provides that after a judgment of
guilty is entered, “the court shall advise the defendant of his right to appeal. In the District Court,
upon the request of the defendant, the clerk of the court shall prepare and file forthwith a notice
of appeal.” A notice of appeal must be filed in writing with the clerk within 30 days after the
verdict or sentence. Mass. R. A. P. 3(a) & 4(b). The 30 days exclude the day of the verdict or
sentence, but include intermediate Saturdays, Sundays and legal holidays and the last day of
the period, unless it is a Saturday, Sunday or legal holiday. Mass. R. A. P. 14(a). The running of
the 30 days is stayed by the filing of a motion for new trial, but begins to run anew from the date
such a motion is denied. Mass. R. A. P. 4(b). It is also stayed during the pendency of a timely-
filed motion for reconsideration. Commonwealth v. Powers, 21 Mass. App. Ct. 570, 573-574,
488 N.E.2d 430, 432-433 (1986).

Upon a showing of excusable neglect, the trial judge may extend the time for filing by up to
30 days beyond the normal expiration date. Mass. R. A. P. 4(c). A single justice of an appellate
court may extend the period for appeal for up to one year from the date of verdict or sentence.
Mass. R. A. P. 14(b). Neither the trial judge nor an Appeals Court single justice has any
authority to further extend the filing period for an appeal, although an S.J.C. single justice may
have general superintendence power to do so under G.L. c. 211, § 3. Commonwealth v. Lopes,
21 Mass. App. Ct. 11, 16, 483 N.E.2d 479, 482-483 (1985).

3. Batterers intervention program mandatory for violation of abuse prevention
order. Assignment to a certified batterer’s intervention program is mandatory for any violation of
an abuse prevention order “unless, upon good cause shown, the court issues specific written
findings describing the reasons that batterer’s intervention should not be ordered or unless the
batterer’s intervention program determines that the defendant is not suitable for intervention.
The court shall not order substance abuse or anger management treatment or any other form of
treatment as a substitute for certified batterer’s intervention. If a defendant ordered to undergo
treatment has received a suspended sentence, the original sentence shall be reimposed if the
defendant fails to participate in said program as required by the terms of his probation.” G.L. c.
209A, 8 7.

4. Required money assessments. Various statutes require imposition of money
assessments as part of the disposition of specified offenses. These are listed below and in the
chart of “Potential Money Assessments in Criminal Cases” appended to this instruction.

» 209A additional fine is mandatory upon conviction of violating a restraining order (G.L.
c. 209A, 8 7), in additional to any other fine or penalty. The statute is silent as to waiver for
indigency.

* Batterers intervention program assessment is mandatory when a defendant is
referred to a certified batterers intervention program as a condition of probation, in addition to
the cost of the program. The assessment may be reduced or waived if the defendant is indigent
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or if payment would cause the defendant or the defendant’s dependents financial hardship. G.L.
c. 209A, 8§ 10.

* Drug analysis fee is mandatory upon conviction or a finding of sufficient facts of
distribution of a Class A drug (G.L. c. 94C, 8§ 32), Class B drug (8 32A), Class C drug (8 32B),
Class D drug (8 32C), Class E drug (8 32D) or counterfeit drug (8 32G), subsequent-offense
possession of heroin (8 34), or being present where heroin is kept (8§ 35). For multiple offenses
in a single incident, the maximum fee is $500. The fee may be reduced or waived if it would
cause the defendant undue hardship. G.L. c. 280, § 6B.

* GPS fee is mandatory for any probationer who is required to wear a GPS device as a
condition of probation for an offense that requires registration as a sex offender. The fee may be
waived for indigency. G.L. c. 265, § 47.

* Hate crimes surfine is a mandatory addition to any fine imposed upon a conviction of
any of the four hate crimes found in G.L. c. 265, § 39 (assault to intimidate, assault and battery
to intimidate, assault and battery to intimidate with bodily injury, and property damage to
intimidate). For multiple offenses, the surfine applies to each. The statute is silent as to waiver
for indigency.

* OUI § 24D fee is mandatory when a defendant is placed in a driver alcohol or drug
abuse education program as part of a G.L. ¢. 90, 8§ 24D disposition for OUI. It may be reduced,
paid over time or waived if it would cause “grave and serious hardship.” G.L. c. 90, § 24D 11 9-
10.

» OUl victims assessment is mandatory upon conviction, continuance without a finding,
probation, admission to sufficient facts, or guilty plea to OUI/.08% (G.L. c. 90, 8§ 24[1]), vehicular
homicide involving OUI (8 24G), or OUI with serious injury (8 24L). The assessment “shall not
be subject to waiver by the court for any reason.” G.L. c. 90, § 24(1)(a)(1) T 3.

» OUl or Negligent Operation head injury assessment is mandatory upon conviction,
continuance without a finding, probation, admission to sufficient facts, or guilty plea to OUI/.08%
(G.L. c. 90, 8§ 24[1]) or operating negligently (8 24[2]). The assessment may be reduced or
waived only on a written finding of fact that it would cause severe financial hardship. G.L. c. 90,
8§ 24(1)(a)(1) 12 or 8 24(2)(a) 1 2.

* Probation fee (plus surcharge) is mandatory each month for a defendant placed on
supervised or administrative supervised probation. The fee may be waived to the extent the
probationer pays equivalent restitution. It may be waived or reduced only after hearing and upon
a written finding of undue hardship, and the probationer must instead perform community work
service for at least 1 day monthly for supervised probation or 4 hours monthly for administrative
supervised probation. G.L. c. 276, § 87A.

* Surfine. A surfine (or “special cost assessment”) of 25% must be added to any fine,
except for motor vehicle offenses not punishable by incarceration. G.L. c. 280, § 6A.

* Victim/witness assessment is required upon conviction or finding of sufficient facts for
any crime. The assessment may be reduced or waived only on a written finding that it would
cause severe financial hardship. G.L. c. 258B, § 8.
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2.521 POTENTIAL MONEY ASSESSMENTS IN CRIMINAL CASES
2009 Edition

This is a chart and can be viewed as a pdf.
http://www.mass.qgov/courts/docs/courts-and-judges/courts/district-court/jury-instructions-

criminal/2521-imposing-sentence-chart-of-potential-money-assessments.pdf

2.540 SUBSEQUENT OFFENSE
G.L.c.278 811A
Revised May 2011

The defendant is charged with being a subsequent offender.
Section of Chapter of our General Laws provides that a

person who is convicted of [underlying offense] Shall be punished as a

subsequent offender if, prior to the date of that offense, he (she) had
been convicted of (the same) (a like) offense.

The defendant was convicted of [underlying offense] that occurred

on_date of underlying offense] when (you returned a verdict of guilty) (a

verdict of guilty was returned) (a finding of guilty was entered) (the
defendant pleaded guilty to that offense). You are therefore to treat this
fact as undisputed and proved. You must now go on to determine
whether the Commonwealth has proved the charge that this was a

subsequent offense.
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The defendant has pleaded not guilty to the charge that this was
a subsequent offense. He (she) is presumed to be innocent of the
charge that it was a subsequent offense, and the burden is on the
Commonwealth to prove that it was.

In order to prove that the defendant is guilty of being a
subsequent offender, the Commonwealth must prove beyond a
reasonable doubt that prior to the date when the defendant committed

[underlying offense] , this same defendant had previously been convicted of

(the same) (a like) offense.

If this is not the same jury that returned a guilty verdict on the underlying offense, here instruct on
Reasonable Doubt (Instruction 2.180).

The word “conviction” refers to the entry of a guilty verdict by a
jury or a guilty finding by a judge.

SUPPLEMENTAL INSTRUCTIONS

1. CWOF and program assignment in OUI cases. A prior conviction

may also be shown by proving that this same defendant was
previously assigned by a court to an alcohol or controlled
substance education, treatment or rehabilitation program, and

that the program assignment was made because of a like offense.

G.L.c. 90, 8§ 24D. Commonwealth v. Murphy, 389 Mass. 316, 451 N.E.2d 95 (1983).



https://malegislature.gov/Laws/GeneralLaws/PartI/TitleXIV/Chapter90/Section24D
http://masscases.com/cases/sjc/389/389mass316.html

2. “Like offense” in another state. | instruct you, as a matter of law,

that the offense known as in the state of is a like

offense to the offense of [underlying offense] here in Massachusetts.

To prove that the defendant was previously convicted of (alike)
(the same) offense, the Commonwealth must prove beyond a
reasonable doubt that the person who is now in the courtroom is the
same person as the person previously convicted.

Identity cannot be proved simply by showing that this defendant
has the same name — even the identical name — as a person
previously convicted. The Commonwealth must prove the common
identity of this defendant and the other person — that they are in fact
the same person — beyond a reasonable doubit.

You should consider all the evidence and any reasonable
inferences you draw from the evidence in determining whether

common identity has been proved.



After considering all of the evidence, if you determine that the
Commonwealth has proved beyond areasonable doubt that, prior to
the date of this offense, the defendant had previously been convicted
of (the same) (a like) offense, then you should find the defendant guilty
of being a subsequent offender. If you determine that the
Commonwealth has not proved that the defendant had previously been
convicted of (the same) (a like) offense, then you must find the

defendant not guilty.

SUPPLEMENTAL INSTRUCTIONS

1. If conviction may have been obtained without counsel or waiver of counsel. If

there is evidence that the defendant did not have an attorney
represent him (her) when he (she) was previously convicted of (a
like) (the same) offense and that he (she) did not waive his (her)
right to be represented by an attorney, the Commonwealth must
also prove beyond a reasonable doubt that the defendant was in
fact either represented by an attorney when he (she) was
previously convicted of (alike) (the same) offense or waived his

(her) right to be represented by an attorney.



The Commonwealth may prove this in various ways, such
as offering court documents which name an attorney as
representing the defendant or which indicate that the defendant
signed a waiver of attorney or chose not to hire an attorney. The
defendant is not required to present any evidence. It is up to the
Commonwealth to prove beyond a reasonable doubt that the
defendant was either represented by an attorney or waived his

(her) right to be represented.

See Commonwealth v. Saunders, 435 Mass. 691, 696 (2002); Commonwealth v. McMullin, 76
Mass. App. Ct. 904, 905 (2010).

2. If more than one prior offense is alleged. The Commonwealth alleges

that, prior to the date of this offense, the defendant had
previously been convicted _ times of (the same) (a like)
offense. It is for you to determine from the evidence whether the
Commonwealth has proved any prior convictions beyond a

reasonable doubt, and if so, how many.
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In determining whether and how many times this defendant
was previously convicted of [offense] , you should consider all of
the evidence and any reasonable inferences you choose to draw
from that evidence. If the Commonwealth has proved one or more
prior offenses, you should return a verdict reflecting the total

number of prior convictions proved beyond a reasonable doubt.

In such cases, appropriate modifications should be made in the basic instruction to refer to prior
offenses in the plural. See also Commonwealth v. Bowden, 447 Mass. 593, 855 N.E.2d 758 (2006)
(proof of prior conviction for third offense OUI sufficient to establish all three prior convictions).

3. If this is the same jury that returned a quilty verdict on the underlying

offense. All of my instructions on the law at the first trial apply fully
and equally here. I remind you that the complaint alleging that the
defendant is a subsequent offender is not any evidence of guilt.
The defendant is presumed to be innocent until proven guilty
beyond a reasonable doubt. The burden falls entirely on the

Commonwealth to prove that this conviction for [underlying offense]

is in fact a subsequent conviction for this defendant. The burden
of proof never shifts to the defendant. The defendant has no

burden to prove anything nor to introduce any evidence.


http://masscases.com/cases/sjc/447/447mass593.html

You may not consider any evidence that was introduced in
the first trial. None of that evidence is relevant to the
determination you must make now: whether the Commonwealth
has proved beyond areasonable doubt that the defendant was
previously convicted of (the same) (a like) offense. You may only
consider the evidence introduced during this second trial in

which it is alleged that the conviction is a subsequent offense.

NOTES:

1. Bifurcated proceeding required by G.L. c. 278, 8 11A. “If a defendant is charged with
a crime for which more severe punishment is provided for second and subsequent offenses,
and the complaint or indictment alleges that the offense charged is a second or subsequent
offense, the defendant on arraignment shall be inquired of only for a plea of guilty or not guilty to
the crime charged, and that portion of the indictment or complaint that charges, or refers to a
charge that, said crime is a second or subsequent offense shall not be read in open court. If
such defendant pleads not guilty and is tried before a jury, no part of the complaint or indictment
which alleges that the crime charged is a second or subsequent offense shall be read or shown
to the jury or referred to in any manner during the trial; provided, however, that if a defendant
takes the witness stand to testify, nothing herein contained shall prevent the impeachment of his
credibility by evidence of any prior conviction, subject to the provisions of [G.L. c. 233, § 21]. If a
defendant pleads guilty or if there is a verdict or finding of guilty after trial, then before sentence
is imposed, the defendant shall be further inquired of for a plea of guilty or not guilty to that
portion of the complaint or indictment alleging that the crime charged is a second or subsequent
offense. If he pleads guilty thereto, sentence shall be imposed; if he pleads not guilty thereto, he
shall be entitled to a trial by jury of the issue of conviction of a prior offense, subject to all of the
provisions of law governing criminal trials. A defendant may waive trial by jury. The court may, in
its discretion, either hold the jury which returned the verdict of guilty of the crime, the trial of
which was just completed, or it may order the impaneling of a new jury to try the issue of
conviction of one or more prior offenses. Upon the return of a verdict, after the separate trial of
the issue of conviction of one or more prior offenses, the court shall impose the sentence
appropriate to said verdict.” The defendant is not entitled to have a new jury seated to try the
subsequent offense allegation merely because the first jury has just convicted him of the
underlying offense. Commonwealth v. Means, 71 Mass. App. Ct. 788, 797-798, 886 N.E.2d 754,
761 (2008).

2. Subsequent offense allegation required in complaint. A defendant may not be
subjected to enhanced punishment which is statutorily provided for a subsequent offense unless
the prior offenses have been alleged in the complaint and proved beyond a reasonable doubt.
Commonwealth v. Fortier, 258 Mass. 98, 100, 155 N.E. 8, 9 (1927); McDonald v.
Commonwealth, 173 Mass. 322, 326-327, 53 N.E. 874, 874-875 (1899), judgment aff'd, 180
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U.S. 311, 21 S.Ct. 389 (1901); Tuttle v. Commonwealth, 2 Gray 505, 506 (1854). A statute
providing otherwise would be unconstitutional under Art. 12 of the Massachusetts Declaration of
Rights. Commonwealth v. Harrington, 130 Mass. 35, 36 (1880).

Since subsequent offense provisions do not create separate offenses but sentencing
enhancements, a subsequent offense allegation may appear either within the charging
language of the underlying offense or in the format of a separate count within the same
complaint. Commonwealth v. Fernandes, 430 Mass. 517, 722 N.E.2d 406 (1999) (reference to
defendant as “having been previously convicted of a similar offense” is sufficient allegation of
prior offense); Commonwealth v. Gonzalez, 22 Mass. App. Ct. 274, 283-285, 493 N.E.2d 516,
522-523 (1986) (indictment that “further alleges this to be the second and subsequent offense”
is sufficient allegation of prior offense). If the statute does not provide for enhanced punishment
for a subsequent offense, any such allegation in the complaint should be stricken. See
Commonwealth v. Markarian, 250 Mass. 211, 213, 145 N.E. 305, 306 (1924). If the subsequent-
offense allegation is charged in a separate count, it operates in conjunction with the substantive
count and the sentence must pertain to both counts; the judge should not file the substantive
count and impose sentence on the subsequent-offense-allegation count. Commonwealth v.
Lopez, 55 Mass. App. Ct. 741, 742 n.1, 774 N.E.2d 667, 669 n.1 (2002).

If the Commonwealth fails to prove the subsequent offense, the defendant may only be
convicted and sentenced as a first offender. Commonwealth v. Barney, 258 Mass. 609, 610,
155 N.E. 600, 601 (1927). However, as a matter of discretion, a judge may always consider
prior convictions as a reason to sentence on the severe end of the range of first-offense
penalties. Commonwealth v. Baldwin, 24 Mass. App. Ct. 200, 205-206, 509 N.E.2d 4 (1987).

3. Sentencing must await resolution of subsequent offense allegation. A judge is not
to impose sentence when the defendant is convicted of the underlying offense, but is to await
completion of the separate trial on whether it is a subsequent offense. Commonwealth v. Jarvis,
68 Mass. App. Ct. 538, 863 N.E.2d 567 (2007). If a subsequent offense is charged in a separate
count, one sentence is to be imposed on both counts; the judge should not file the count
charging the underlying offense and impose sentence on the count with the subsequent offense
allegation. Commonwealth v. Lopez, 55 Mass. App. Ct. 741, 742 n.1, 774 N.E.2d 667, 669 n.1
(2002).

4. Judge’s option whether to impanel different jury. The judge should inquire whether
the defendant pleads guilty or not guilty to that portion of the complaint that alleges a
subsequent offense. If the defendant pleads not guilty, the “court may, in its discretion, either
hold the jury which returned the verdict of guilty of the crime, the trial of which was just
completed, or it may order the impaneling of a new jury to try the issue of conviction of one or
more prior offenses.” G.L. c. 278, 8 11A. The defendant is not entitled to a new jury merely
based on speculation that the first jury may be biased because it has just convicted him of the
underlying offense. Commonwealth v. Means, 71 Mass. App. Ct. 788, 797, 886 N.E.2d 754, 761
(2008).

5. Guilty plea or bench trial on subsequent offense allegation. If the defendant pleads
guilty as to the subsequent offense allegation, the judge must conduct a colloquy and find a
knowing and voluntary waiver of the right to trial on that issue. A defendant may not stipulate to
a subsequent offense through counsel. Commonwealth v. Orben, 53 Mass. App. Ct. 700, 706-
707, 761 N.E.2d 991, 997-998 (2002). If the defendant also pleaded guilty to the underlying
offense, only an abbreviated colloquy is necessary; the judge need not repeat the preliminary
guestions but must make clear that they apply here as well. The prosecutor should set forth the
facts of the prior offenses, and the judge should further inquire as to whether the defendant
committed the acts described, whether his plea to them is voluntary, and so on. W hen satisfied
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that the plea is voluntary, made with an understanding of its consequences, and that sufficient
facts warrant a finding of guilty on the subsequent offense portion of the charge, the judge may
then impose sentence. Commonwealth v. Pelletierg, 449 Mass. 392, 397-398, 868 N.E.2d 613,
618 (2007).

If the defendant was tried and convicted by a jury on the underlying offense and then
waives jury trial on the subsequent offense portion of the complaint, both a written jury waiver
and a jury waiver colloquy are required and their absence is fatal. A stipulation by counsel to a
bench trial of the subsequent offense allegation is insufficient. Commonwealth v. Dussault, 71
Mass. App. Ct. 542, 883 N.E.2d 1243 (2008).

6. Prior convictions must precede subsequent offense, not just subsequent
conviction. The OUI statute defines a subsequent offender as a defendant who was “previously
convicted or assigned to an alcohol or controlled substance education, treatment, or
rehabilitation program by a court of the commonwealth or any other jurisdiction because of a like
violation preceding the date of the commission of [this] offense” (G.L. c. 90, § 24[1][a][1])
(emphasis added). This requires that the prior conviction must have preceded the subsequent
offense and not merely the subsequent conviction. Commonwealth v. Hernandez, 60 Mass.
App. Ct. 416, 802 N.E.2d 1059 (2004). This is true also of drug offenses under G.L. c. 94C. See
Bynum v. Commonwealth, 429 Mass. 705, 711 N.E.2d 138 (1999). In prosecutions for other
subsequent offenses, the precise wording of the statute should be examined.

7. “Like offense.” A “like offense” or “like violation” is determined by the elements of the
offense, not the penalty. Commonwealth v. Corbett, 422 Mass. 391, 396-397, 663 N.E.2d 259
(1996) (irrelevant that 3rd offense OUI is felony while 1* and 2nd offenses are misdemeanors);
Commonwealth v. Becker, 71 Mass. App. Ct. 81, 879 N.E.2d 691 (2008) (irrelevant that
Massachusetts offense of indecent assault and battery is felony, while similar NY offense of 3rd
degree sexual abuse is misdemeanor). See also Commonwealth v. Valiton, 432 Mass. 647,
655-656, 737 N.E.2d 1257 (2000) (prior delinquency charge qualifies as prior offense).

8. Identity of defendant. Mere identity of names is not enough to prove a prior conviction.
Commonwealth v. Koney, 421 Mass. 295, 301-302, 657 N.E.2d 210, 214 (1995). See also
Commonwealth v. Maloney, 447 Mass. 577, 582, 855 N.E.2d 765, 770 (2006).

9. Methods of proving prior offense and identity of defendant. In prosecutions under
G.L.c.90, § 24:

“introduction into evidence of a prior conviction or a prior finding of sufficient facts by
either certified attested copies of original court papers, or certified attested copies of the
defendant’s biographical and informational data from records of the department of
probation, any jail or house of corrections, the department of correction, or the registry,
shall be prima facie evidence that the defendant before the court had been convicted
previously or assigned to an alcohol or controlled substance education, treatment, or
rehabilitation program by a court of the commonwealth or any other jurisdiction. Such
documentation shall be self-authenticating and admissible, after the commonwealth has
established the defendant’s guilt on the primary offense, as evidence in any court of the
commonwealth to prove the defendant’'s commission of any prior convictions described
therein. The commonwealth shall not be required to introduce any additional corroborating
evidence, nor live witness testimony to establish the validity of such prior convictions.”

G.L. c. 90, 8 24(1)(c)(4). This does not limit the ways in which the Commonwealth may
prove a prior offense.

Bowden, supra (prior version of statute); Commonwealth v. Maloney, 447 Mass. 577, 855
N.E.2d 765 (2006) (current version of statute).
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In OUI and other prosecutions, see also G.L. c. 90, & 30 (“[c]ertified copies of such records
[of “all applications and of all certificates and licenses issued’ and of ‘all convictions of persons
charged with violations of the laws relating to motor vehicles’] of the registrar, attested by the
registrar or his authorized agent, shall be admissible as evidence in any court of the
commonwealth to prove the facts contained therein”); G.L. c. 233, 8§ 76 (“[c]opies of books,
papers, documents and records in any department of the commonwealth or of any city or town,
authenticated by the attestation of the officer who has charge of the same, shall be competent
evidence in all cases equally with the originals thereof”); Mass. R. Crim. P. 40(a)(1) (an “official
record . . . may be evidenced by a copy attested by the officer having legal custody the record,
or by his deputy”); Mass. G. Evid. § 902(b) (2008-2009) (same). W ith respect to court records
from another state, see G. L. c. 233, 8 69 (records and court proceedings of a court of another
state or of the United States may be authenticated “by the attestation of the clerk or other officer
who has charge of the records under its seal”); Mass. G. Evid. § 902(a) (2008-2009) (same).

An “attested copy” is one “which has been examined and compared with the original, with
a certificate or memorandum of its correctness, signed by the persons who have examined it.
Thus, to qualify as an ‘attested’ copy, there must be a written and signed certification that it is a
correct copy. The attestation of an official having custody of an official record is the assurance
given by the certifier that the copy submitted is accurate and genuine as compared to the
original.” Commonwealth v. Deramo, 436 Mass. 40, 47, 762 N.E.2d 815, 821 (2002) (photocopy
of original attestation insufficient).

The attesting signature may be either holographic, stamped or printed. G.L. c. 218, § 14
(District Court clerks may use facsimile signature for criminal records except for search warrants
and process authorizing arrests or commitments); G.L. c. 221, 8 17 (Massachusetts court clerks
may use facsimile signature for writs, summonses, subpoenas, and orders of notice or
attachment, except executions); Commonwealth v. Johnson, 32 Mass. App. Ct. 355, 357, 589
N.E.2d 328, 330 (1992) (“It is a well established principle that in the absence of a statutory
directive, a signature may be affixed in many different ways. It may be written by hand or it may
be stamped, printed, or affixed by other means”). See Commonwealth v. Apalakis, 396 Mass.
292, 486 N.E.2d 669 (1985) (temporary driver’s license “bearing a stamped facsimile of the
registrar’s signature . . . served as a temporary license until a regular photographic license could
be obtained”); Foss v. Wexler, 242 Mass. 277, 282, 136 N.E. 243, 245 (1922) (“In the absence
of statute or regulation to the contrary, we cannot say that the licenses are invalid because the
signature of the commissioners was made by their duly authorized agent with a rubber stamp”);
Commonwealth v. Michael J. English, 72 Mass. App. Ct. 1120, 894 N.E.2d 1181, 2008 W L
4539475 (No. 07-P-1503, Oct. 14, 2008) (unpublished opinion under Appeals Court Rule 1:28)
(in OUI trial, Registrar’s rubber-stamped signature sufficient to authenticate RMV records);
Commonwealth v. King, 35 Mass. App. Ct. 221, 222 n.3, 617 N.E.2d 1036, 1037 n.3 (1993)
(rejecting challenge to drug analysis certificate because it “carried the stamped signature rather
than the handwritten signature of the notary”).

Nasser v. State, 646 N.E.2d 673, 676-677 (Ind. Ct. App. 1995), held that it is not
necessary for each page in a document to be separately attested if one page incorporates the
others, or if the pages are numbered, or if from the context it is otherwise “clear that all of the
pages are part of the same document.” Bates v. State, 650 N.E.2d 754 (Ind. Ct. App. 1995),
held that a court clerk’s attestation on the first page of a record of conviction was sufficient to
cover a second page that was not numbered and did not bear the defendant’s name or docket
number, where similar information in DMV records confirmed that the second page of the court
record was a continuation of the first. No Massachusetts appellate court has considered the
issue.
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10. Representation by counsel on earlier convictions. A defendant generally is
presumed to have been represented by (or to have waived) counsel in prior proceedings that
resulted in a conviction, and the Commonwealth need not come forward with proof on the point
unless the defendant first makes a showing that the conviction was obtained without
representation by or waiver of counsel. Commonwealth v. McMullin 76 Mass. App. Ct. 904, 905
(2010). Among the ways this may be done are a judge’s entry on the complaint that the
nonindigent defendant did not want counsel or had failed to retain counsel after a reasonable
period, or probation records indicating counsel’'s name at the time of the prior conviction.
Commonwealth v. Savageau, 42 Mass. App. Ct. 518, 520-522, 678 N.E.2d 1193, 1195-1196
(1997) (collecting cases with sufficient evidence of waiver).

11. Commonwealth entitled to proceed on subsequent offense. A judge does not have
discretion to prevent the Commonwealth from proceeding on the subsequent offense portion of
the charge, effectively reducing the charge to a first offense over the prosecutor’s objection.
Commonwealth v. Pelletier, 449 Mass. 392, 868 N.E.2d 613 (2007).

12. Operating after OUl-related license loss does not require bifurcation. A charge of
operating a motor vehicle after an OUl-related license loss (G.L. c. 90, § 23, second par.) does
not require a bifurcated trial under G.L. c. 278, 8 11A. Commonwealth v. Blake, 52 Mass. App.
Ct. 526, 755 N.E.2d 290 (2001).

13. Jury verdict slips. Two alternative jury verdict slips are appended to this instruction.
The first alternative (Instruction 2.541, One Prior Offense Verdict Slip) requires the jury to
determine whether the defendant is guilty or not guilty as a subsequent offender, while the
second alternative (Instruction 2.542, Several Prior Offenses Verdict Slip) also requires the jury to
determine the number of prior offenses. When the defendant is charged with more than one
prior offense, the second alternative verdict slip should be used.

14. Proof of prior subsequent conviction(s). “A judgment of conviction for a third
offense may appropriately be relied on to establish culpability for the first two offenses.”
Commonwealth v. Bowden, 447 Mass. 593, 599, 855 N.E.2d 758, 763 (2006).
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2.541 SAMPLE JURY VERDICT FORM (ONE PRIOR OFFENSE

ALLEGED)

2009 Edition

COMMONWEALTH OF MASSACHUSETTS

DISTRICT COURT DEPARTMENT OF THE TRIAL COURT
Division

Complaint No.

)
COMMONWEALTH )

)
vs.)
JURY VERDICT

)
)
We, the jury, unanimously return the following verdict:
We find the defendant:
CINOT GUILTY as a subsequent offender.

UcuiLTy asa subsequent offender.
Date:

Signature:
Foreperson of the Jury

2.542 SAMPLE JURY VERDICT FORM (SEVERAL PRIOR

OFFENSES ALLEGED)

2009 Edition

COMMONWEALTH OF MASSACHUSETTS

DISTRICT COURT DEPARTMENT OF THE TRIAL COURT
Division

Complaint No.

)
COMMONWEALTH )

)
VS.)
JURY VERDICT

)
)
We, the jury, unanimously return the following verdict:
We find the defendant:
UNOTGUILTY as a subsequent offender.

UGuiLTY asa subsequent offender as this conviction was a:

a second offense
D third offense
D fourth offense

O fifth offense
Date:
Signature:
Foreperson of the Jury




DEFINITIONS AND PROOF

3.100 INFERENCES
2009 Edition

An inference is a permissible deduction that you may make from
evidence that you have accepted as believable. Inferences are things
you do every day: little steps in reasoning, in which you take some
known information, apply your experience in life to it, and then draw a
conclusion.

You may draw an inference even if it is not necessary or
inescapable, so long as it is reasonable and warranted by the evidence,
and all the evidence and reasonable inferences in the case together

prove the defendant's guilt beyond a reasonable doubt.

Commonwealth v. Corriveau, 396 Mass. 319, 340, 486 N.E.2d 29, 43 (1985); Commonwealth v.
Best, 381 Mass. 472, 483, 411 N.E.2d 442, 449 (1980); DeJoinville v. Commonwealth, 381 Mass.
246, 253 n.13, 408 N.E.2d 1353, 1357 n.13 (1980); Commonwealth v. Montecalvo, 367 Mass. 46,
54-55, 323 N.E.2d 888, 893 (1975); Commonwealth v. Loftis, 361 Mass. 545, 551, 281 N.E.2d
258, 262 (1972); Commonwealth v. Kelley, 359 Mass. 77, 88, 268 N.E.2d 132, 140 (1971);
Commonwealth v. Doherty, 137 Mass. 245, 247 (1884); Commonwealth v. Settipane, 5 Mass.
App. Ct. 648, 651, 368 N.E.2d 1213, 1216 (1977). Dirring v. United States, 328 F.2d 512, 515
(1st Cir.), cert. denied, 377 U.S. 1003 (1964). The first and third sentences of the model
instruction, and the first supplemental instruction, are adapted from the charge in Commonwealth
v. Niziolek, 380 Mass. 513, 404 N.E.2d 643 (1980), habeas corpus denied sub nom. Niziolek v.
Ashe, 694 F.2d 282 (1st Cir. 1982), which the Supreme Judicial Court has called a "lucid and
accurate general description of inferences and their proper role." 380 Mass. at 523, 404 N.E.2d at
649.

See also Instruction 2.240 (Direct and Circumstantial Evidence).

SUPPLEMENTAL INSTRUCTIONS
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1. Example. Let me give you an example of an inference. If
your mailbox was empty when you left home this morning, and
you find mail in it when you go home tonight, you may infer that
the mailman delivered the mail. Now, obviously, you didn’t see
the mailman deliver the mail, but from the fact that it was empty
this morning and is filled tonight, you can properly infer that the
mailman came in the interim and delivered the mail. That is all

that we mean by an inference.

It is proper to use an illustration to explain the concept of inference. Commonwealth v. Shea, 398
Mass. 264, 271, 496 N.E.2d 631, 635 (1986). lllustrations must avoid any similarity to the evidence
in that case, Commonwealth v. Vaughn, 32 Mass. App. Ct. 435, 443, 590 N.E.2d 701, 706 (1992),
and must not involve remote or speculative inferences, the piling of inference upon inference, or
any suggestion that, if one is very good at deductive reasoning, only one conclusion is possible,
Commonwealth v. Gonzalez, 28 Mass. App. Ct. 906, 907, 545 N.E.2d 1189, 1191- 1192 (1989).

2. Alternate example. YOu draw such inferences every day. If
your son leaves your house in the morning with an umbrella,
without saying anything, you can draw two conclusions: he
thinks it’s raining outside and he intends to go out in the rain.
Those two conclusions are inferences about his knowledge and
his intent. They are reasonable because you know that’s what

such behavior indicates.

NOTES:

1. Subsidiary facts need not be proved beyond reasonable doubt. The defendant is
not entitled to an instruction that the jury may draw an inference only if the Commonwealth has
proved beyond a reasonable doubt the subsidiary facts on which it rests. Commonwealth v.
Lawrence, 404 Mass. 378, 394, 536 N.E.2d 571, 581 (1989).
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2. Subsidiary inferences need not be proved beyond reasonable doubt. There is no
requirement that every inference must be proved beyond a reasonable doubt. Commonwealth v.

Ruggerio, 32 Mass. App. Ct. 964, 966, 592 N.E.2d 753, 755 (1992); Commonwealth v. Azar, 32
Mass. App. Ct. 290, 309, 588 N.E.2d 1352, 1364 (1992).

It appears that Niziolek, 380 Mass. at 522, 404 N.E.2d at 648, entitles the defense to an
instruction that the jury may not draw an inference unless they are persuaded of the truth of the
inference beyond a reasonable doubt only in the case of an inference that directly establishes
an element of the crime, and not to subsidiary inferences in the chain of reasoning.

3. “Two possible inferences.” If the judge correctly charges on reasonable doubt and
the burden of proof, the judge is not required to charge on request that if the evidence is
susceptible of two reasonable interpretations, the jury must adopt that favoring the defendant.
Commonwealth v. Rhoades, 379 Mass. 810, 822, 401 N.E.2d 342, 349-350 (1980). Such a
charge might be open to objection that it suggests that the Commonwealth could prevail on a
standard less than proof beyond a reasonable doubt. See Id., 379 Mass. at 822 n.11, 401
N.E.2d at 350 n.11. Where the judge correctly charges on reasonable doubt, the judge is not
required to charge on request that if the evidence sustains either of two inconsistent
propositions, neither has been established. Commonwealth v. Basch, 386 Mass. 620, 625-626,
437 N.E.2d 200, 205 (1982).
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3.120 INTENT
2009 Edition

[. SPECIFIC INTENT

| have already instructed you that one of the things that the
Commonwealth must prove beyond a reasonable doubt is that at the

time of the offense the defendant intended to A

person’s intent is his or her purpose or objective.

This requires you to make a decision about the defendant’s state
of mind at that time. It is obviously impossible to look directly into a
person’s mind. But in our everyday affairs, we often must decide from
the actions of others what their state of mind is. In this case, you may
examine the defendant’s actions and words, and all of the surrounding
circumstances, to help you determine what the defendant’s intent was
at that time.

As a general rule, it is reasonable to infer that a person
ordinarily intends the natural and probable consequences of any acts
that he does intentionally. You may draw such an inference, unless

there is evidence that convinces you otherwise.



You should consider all the evidence, and any reasonable
inferences you draw from the evidence, in determining whether the
Commonwealth has proved beyond areasonable doubt, as it must, that

the defendant acted with the intent to

Specific intent is “a conscious act with the determination of the mind to do an act. It is
contemplation rather than reflection and it must precede the act.” Commonwealth v. Nickerson,
388 Mass. 246, 253- 254, 446 N.E.2d 68, 73 (1983). It is a person’s purpose or objective,
Commonwealth v. Blow, 370 Mass. 401, 407, 348 N.E.2d 794, 798 (1976), and corresponds
loosely with the Model Penal Code term “purpose,” United States v. Bailey, 444 U.S. 394, 405,
100 S.Ct. 624, 632 (1980). Specific intent means that “a defendant must not only have
consciously intended to take certain actions, but that he also consciously intended certain
consequences.” Commonwealth v. Gunter, 427 Mass. 259, 269, 692 N.E.2d 515, 523 (1998). Itis
usually proved by circumstantial evidence, since there is no way to look directly into a person’s
mind. Commonwealth v. Blake, 409 Mass. 146, 150, 564 N.E.2d 1006, 1010 (1991);
Commonwealth v. Niziolek, 380 Mass. 513, 528, 404 N.E.2d 643, 651 (1980), habeas corpus
denied sub nom. Niziolek v. Ashe, 694 F.2d 282 (1st Cir. 1982); Commonwealth v. Scanlon, 373
Mass. 11, 17-19, 364 N.E.2d 1196, 1199-1200 (1977); Commonwealth v. Sandler, 368 Mass.
729, 741, 335 N.E.2d 903, 911 (1975); Commonwealth v. Eppich, 342 Mass. 487, 493, 174
N.E.2d 31, 34 (1961); Commonwealth v. Ronchetti, 333 Mass. 78, 81, 128 N.E.2d 334, 336
(1955); Commonwealth v. Kelly, 1 Mass. App. Ct. 441, 448-449, 300 N.E.2d 443, 448 (1973).

In defining specific intent, “[w]e see no need for a judge to refer to the defendant’s specific intent
to do something as an element of a crime. A reference to intent is sufficient.” Commonwealth v.
Sires, 413 Mass. 292, 301 n.8, 596 N.E.2d 1018, 1024 n.8 (1992). Nor should a judge define
specific intent by contrasting it with “general intent,” in the sense of unconscious or reflex actions.
Such noncriminal “general intent” (which differs from criminal general intent, or “scienter”) does
not refer to any mental state which is required for the conviction of a crime, and its use in a
specific intent definition is “unnecessary and confusing.” Commonwealth v. Sibinich, 33 Mass.
App. Ct. 246, 249 nn.1&2, 598 N.E.2d 673, 675 nn.1&2 (1992).

The judge may properly charge that the jury may draw a permissive inference that a person
intends the natural and probable consequences of acts knowingly done. Commonwealth v.
Doucette, 391 Mass. 443, 450-452, 462 N.E.2d 1084, 1093 (1984); Commonwealth v. Ely, 388
Mass. 69, 75-76, 444 N.E.2d 1276, 1280-1281 (1983); Lannon v. Commonwealth, 379 Mass.
786, 793, 400 N.E.2d 862, 866-867 (1980). But it is error to charge that a person is “presumed” to
intend the natural and probable consequences of his or her acts, since this unconstitutionally
shifts the burden of proof to the defendant, Sandstrom v. Montana, 442 U.S. 510, 524, 99 S.Ct.
2450, 2459 (1979); DeJoinville v. Commonwealth, 381 Mass. 246, 408 N.E.2d 1353 (1980), even
if the judge indicates that the “presumption” is rebuttable, Francis v. Franklin, 471 U.S. 307, 105
S.Ct. 1965 (1985), and such a charge is harmless error only if intent is not a live issue,
Connecticut v. Johnson, 460 U.S. 73, 87-88, 103 S.Ct. 969, 978 (1983). For two excellent
discussions of intent, see R. Bishop, Prima Facie Case, Proof and Defense 8§ 1362 (1970), and
G. Mottla, Proof of Cases in Massachusetts § 1201 (2d ed. 1966).

II. GENERAL INTENT
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In determining whether the defendant acted “intentionally,”
you should give the word its ordinary meaning of acting voluntarily
and deliberately, and not because of accident or negligence. It is not
necessary that the defendant knew that he (she) was breaking the
law, but it is necessary that he (she) intended the act to occur which

constitutes the offense.

This instruction is recommended for use only in response to a jury question, since in instructing
on a general intent crime, the judge is not required to charge on the defendant’s intent as if it
were a separate element of the crime. Commonwealth v. Lefkowitz, 20 Mass. App. Ct. 513, 519 &
n.12, 481 N.E.2d 227, 231 & n.12 (1985). One way to describe general intent is whether the
defendant “intended the act to occur,” as contrasted with an accident. See Commonwealth v.
Saylor, 27 Mass. App. Ct. 117, 122, 535 N.E.2d 607, 610 (1989); Commonwealth v. Fuller, 22
Mass. App. Ct. 152, 159, 491 N.E.2d 1083, 1087 (1986). General intent corresponds loosely with
the Model Penal Code term “knowingly.” Bailey, supra.

Criminal mens rea is normally required for all criminal offenses, except for minor, strict-liability
“public order” offenses clearly so designated by statute. Commonwealth v. Buckley, 354 Mass.
508, 510- 511, 238 N.E.2d 335, 337 (1968); Commonwealth v. Murphy, 342 Mass. 393, 397, 173
N.E.2d 630, 632 (1961); Commonwealth v. Wallace, 14 Mass. App. Ct. 358, 363-364, 439 N.E.2d
848, 852 (1982).

NOTES:

1. Intoxication or mental disease as negating intent. Where supported by the evidence,
the defendant is entitled to an instruction that alcohol or drug intoxication, or mental condition,
may negate specific intent. See Instructions 9.180 (Intoxication with Alcohol or Drugs) and 9.220
(Mental Impairment Short of Insanity).

2. Wanton or reckless conduct. Wanton or reckless conduct is often equivalent to
intentional conduct. See Instructions 6.140 (Assault and Battery) and 5.140 and 5.160 (Homicide
by a Motor Vehicle).

3. Wilful conduct. While the term “wilful” was traditionally defined as knowledge with an
evil intent or “bad purpose,” in modern times it is appropriate to charge a jury that “wilful means
intentional” (as opposed to accidental) without making reference to any ill will or malevolence.
Commonwealth v. Luna, 418 Mass. 749, 753, 641 N.E.2d 1050, 1053 (1994). For the definition
of “wilful and malicious” with respect to property destruction, see Instruction 8.280 (Wilful and
Malicious Destruction of Property).
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3.140 KNOWLEDGE
2009 Edition

| have already instructed you that one of the things the
Commonwealth must prove beyond a reasonable doubt is that at the

time of the offense the defendant knew that

This requires you to make a decision about the defendant’s state
of mind at that time. It is obviously impossible to look directly into a
person’s mind. But in our everyday affairs, we often look to the actions
of others in order to decide what their state of mind is. In this case, you
may examine the defendant’s actions and words, and all of the
surrounding circumstances, to help you determine the extent of the
defendant’s knowledge at that time.

You should consider all of the evidence, and any reasonable
inferences you draw from the evidence, in determining whether the
Commonwealth has proved beyond areasonable doubt, as it must, that

the defendant acted with the knowledge that

Commonwealth v. Buckley, 354 Mass. 508, 512, 238 N.E.2d 335, 338 (1968); Commonwealth v.
Holiday, 349 Mass. 126, 128, 206 N.E.2d 691, 693 (1965); Commonwealth v. Settipane, 5 Mass.
App. Ct. 648, 651, 368 N.E.2d 1213, 1216 (1977). “Knowledge” commonly means “a perception
of the facts requisite to make up the crime.” Commonwealth v. Horsfall, 213 Mass. 232, 237, 100
N.E. 362, 364 (1913).

SUPPLEMENTAL INSTRUCTIONS
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1. Example: contraband in plain view. For example, when
contraband is found in open view in an area over which a person
has control, it may be reasonable to infer that the person knew

that it was there.

Commonwealth v. Albano, 373 Mass. 132, 135, 365 N.E.2d 808, 811 (1977).

2. Knowledge must be personal. AS | have indicated, you may look

to all the circumstances to help you draw reasonable inferences
about what the defendant knew. However, | emphasize that, in the
end, you must determine, not what a reasonable person would
have known, but what this particular defendant actually did or did

not know at the time.

Commonwealth v. Boris, 317 Mass. 309, 315, 58 N.E.2d 8, 12 (1944).

3. Knowledge of law not required. The requirement that the

defendant’s act must have been done “knowingly” to be a
criminal offense means that it must have been done voluntarily
and intentionally, and not because of mistake, accident,
negligence or other innocent reason. But it is not necessary that
the defendant have known that there is a law that makes it a crime

to , since generally ignorance of the law is not an

excuse for violating the law.
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Ratzlaf v. United States, 510 U.S. 135, 149, 114 S.Ct. 655, 663 (1994); Cheek v. United States,
498 U.S. 192, 199, 111 S.Ct. 604, 609 (1991); Barlow v. United States, 32 U.S. (7 Pet.) 404, 410-
412 (1833).

NOTES:

1. Is allegation of knowledge required? Knowledge, even when an element of the
offense, need not always be alleged in the complaint. See Commonwealth v. Donoghue, 23
Mass. App. Ct. 103, 100 n.5, 499 N.E.2d 832, 837 n.5 (1986), contrasting Commonwealth v.
Palladino, 358 Mass. 28, 30-32, 260 N.E.2d 653, 654-656 (1970) (because of ambiguous nature
of obscene material, knowledge must be alleged in possession complaint), with Commonwealth
v. Bacon, 374 Mass. 358, 359-361, 372 N.E.2d 780, 781-782 (1978) (because characteristics of
gun are obvious, knowledge need not be alleged in possession complaint). See also
Commonwealth v. Kapsalis, 26 Mass. App. Ct. 448, 454, 529 N.E.2d 148, 151-152 (1988)
(pretrial amendment of complaint to charge willfulness proper where defendant not surprised,
since amendment "was in a practical sense one of form and not of substance").

2. Instruction on “willful blindness.” When knowledge is an element of the offense, an
instruction on willful blindness is appropriate when “[1] a defendant claims a lack of knowledge,
[2] the facts suggest a conscious course of deliberate ignorance, and [3] the instruction, taken
as a whole, cannot be misunderstood [by a juror] as mandating an inference of knowledge.”
Commonwealth v. Mimless, 53 Mass. App. Ct. 534, 544, 760 N.E.2d 762, 772 (2002), quoting
United States v. Hogan, 861 F.2d 312, 316 (1st Cir. 1988).
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3.160 LICENSE OR AUTHORITY
G.L.c.27887
2009 Edition

. WHERE THERE IS SUCH EVIDENCE

In this case, there has been evidence about whether the
defendant had legal authority to do what he (she) is charged with doing
because he (she) allegedly (held a license to ) (came within the

exception to the statute which permits ) ([other claim of authority or

appointment]).

Now that such evidence is before you, the burden is on the
Commonwealth to prove beyond a reasonable doubt that the defendant

did not (hold such alicense) (come within that exception to the statute)

([other claim of authority or appointment] ).

If the Commonwealth has proved all of the elements of the
offense beyond a reasonable doubt, and also proved beyond a
reasonable doubt that the defendant did not (have such alicense)

(come within that exception to the statute) ([other claim of authority or

appointment] ), then you should find the defendant guilty.



https://malegislature.gov/Laws/GeneralLaws/PartIV/TitleII/Chapter278/Section7

If the Commonwealth has failed to prove any of the elements of
the crime beyond a reasonable doubt, or if it has failed to prove that the
defendant did not (have such a license) (come within that exception to

the statute) ( [other claim of authority or appointment] ), then you must find the

defendant not guilty.

“A defendant in a criminal prosecution, relying for his justification upon a license, appointment,
admission to practice as an attorney at law, or authority, shall prove the same; and, until so
proved, the presumption shall be that he is not so authorized.” G.L. c. 278, § 7. This statutory
provision is applicable only where “the prohibition is general, the license is exceptional,” and
therefore absence of license, appointment or authority is not an element of the crime.
Commonwealth v. Nickerson, 236 Mass. 281, 305, 128 N.E. 273, 283 (1920).

In such circumstances, there is no jury issue as to license, appointment or authority unless the
defendant introduces evidence of such. If the defendant does, the burden is then on the
Commonwealth to prove the absence of license, appointment or authority beyond a reasonable
doubt. Commonwealth v. Pero, 402 Mass. 476, 481, 524 N.E.2d 63, 67 (1988) (applicable to
physician’s prescription for controlled substance); Commonwealth v. Jones, 372 Mass. 403, 406,
361 N.E.2d 1308, 1310-1311 (1977) (applicable to license to carry a firearm in G.L. c. 269, §
10[a] prosecution); Commonwealth v. Brunelle, 361 Mass. 6, 9, 277 N.E.2d 826, 829 (1972)
(applicable to license to practice medicine); Nickerson, supra (applicable to license to sell liquor).

However, the statute is not applicable to operating a motor vehicle without insurance [G.L. c. 90
§ 24J] “because insurance is an element of the crime charged, not a mere license or authority,”
and thus must be proved as an element. Commonwealth v. Munoz, 384 Mass. 503, 507, 426
N.E.2d 1161, 1163 (1981). Nor is the instruction applicable to using a motor vehicle without
authority [G.L. c. 90, § 24(2)(a)]; see Instruction 5.660 (Use of Vehicle Without Authority).

A defendant who intends to rely on a defense based on license, claim of authority or ownership,
or exemption, must provide advance notice of such defense to the Commonwealth and the court.
Mass. R. Crim. P. 14(b)(3).

. WHERE THERE IS NO SUCH EVIDENCE
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In this case there is no evidence before you suggesting that the
defendant may have had legal authority to do what he (she) is charged
with doing on the grounds that he (she) allegedly (held a license to

) (came within the exception to the statute which permits )

( [other claim of authority or appointment] ). Since there is no evidence on that

guestion, you are not to consider it. Please put it out of your minds,

since it is not an issue in this case.

In the absence of evidence, the jury should not be permitted to consider the issue of license,
appointment or authority. Commonwealth v. Walker, 372 Mass. 411, 412, 361 N.E.2d 1313, 1314
(1977); Jones, 372 Mass. at 410, 361 N.E.2d at 1313. Where there is no such evidence, normally
the issue need never be mentioned to the jury. This instruction may be used where a cautionary
instruction is necessary because the issue has been raised before or by the jury, even in the
absence of evidence.

3.180 NEGLIGENCE
2009 Edition

Negligence is the failure to use that degree of care which a
reasonably prudent person would use under the circumstances, either
by doing something that a reasonably prudent person would not do, or
by failing to do something that a reasonably prudent person would do
under similar circumstances.

Before one can be negligent, one must owe a duty of reasonable
care to another person. Motorists owe such a duty to other members of

the public in the operation of their vehicles.


http://masscases.com/cases/sjc/372/372mass411.html

“There is in Massachusetts at common law no such thing as criminal negligence.” Commonwealth
v. Welansky, 316 Mass. 383, 400, 55 N.E.2d 902, 911 (1944). The definition given is the
traditional definition of civil negligence. Altman v. Aronson, 231 Mass. 588, 591, 121 N.E. 505,
506 (1919). See Beaver v. Costin, 352 Mass. 624, 626, 227 N.E.2d 344, 345-346 (1967); Scott v.
Thompson, 5 Mass. App. Ct. 372, 374-375, 363 N.E.2d 295, 296 (1977). Proof of ordinary (civil)
negligence is sufficient in prosecutions for driving negligently so as to endanger (G.L. c. 90, §
24[2][a]) or for vehicular homicide (G.L. c. 90, § 24G). Commonwealth v. Berggren, 398 Mass.
338, 340, 496 N.E.2d 660, 661 (1986); Commonwealth v. Jones, 382 Mass. 387, 389, 392, 416
N.E.2d 502, 504, 506 (1981); Commonwealth v. Burke, 6 Mass. App. Ct. 697, 700 & n.3, 383
N.E.2d 76, 79 & n.3 (1978).

A negligence instruction must make at least some reference to the reasonable person standard
and to the attendant circumstances. Morgan v. Lalumiere, 22 Mass. App. Ct. 262, 267, 493
N.E.2d 206, 210 (1986); O'Leary v. Jacob Miller Co., 19 Mass. App. Ct. 947, 948, 473 N.E.2d
200, 201 (1985).

The language of the model instruction is drawn from the Morgan case and from Manual of Model
Jury Instructions for the Ninth Circuit § 14.02(B) (1985 ed.).

SUPPLEMENTAL INSTRUCTIONS

1. Reasonable care. A person is negligent if, by doing

something or not doing something, he or she fails to use
reasonable care. Reasonable care means the level of attention
and forethought that a reasonably careful person, a person of
ordinary caution and prudence, would exercise in those particular

circumstances to avoid harming others.
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2. Violation of safety regulation. Violation of a safety regulation

established by (statute) (ordinance) (by-law) (rule) (regulation) is
some evidence of negligence. It is not, however, conclusive
evidence of negligence. If it is proved that the defendant violated
such a safety regulation, you may consider that fact, together
with all the other circumstances, in determining whether the
defendant acted negligently.

3. Civil motor vehicle infraction. YOU have heard some evidence

suggesting that the defendant may have violated chapter
section __ of our General Laws, which (requires) (prohibits) a
motorist . Any such violation is a traffic infraction that is
civil rather than criminal in nature, and therefore no such charge
against the defendant is before you for your resolution. However,
that statute was enacted for the safety of the public. As | have
indicated, if it is proved that the defendant violated such a statute,
you may consider that to be some evidence of whether the

defendant was negligent.



A violation of a safety statute, ordinance, by-law or regulation is evidence of negligence as to all
consequences that the enactment was intended to prevent, but is not conclusive. In addition,
such violation must be shown to be the proximate cause of the resulting injury. Commonwealth v.
Campbell, 394 Mass. 77, 83 n.5, 474 N.E.2d 1062, 1067 n.5 (1985) (violation of speed limit);
Cimino v. Milford Keg, Inc., 385 Mass. 323, 327, 431 N.E.2d 920, 923 (1985) (violation of dram
shop law); Michnik-Zilberman v. Gordon Liguors, Inc., 390 Mass. 6, 10, 453 N.E.2d 430, 433
(1983) (selling liquor to minor); Morris v. Holt, 380 Mass. 133, 135, 401 N.E.2d 851, 853 (1980)
(state sanitary code violation); Perry v. Medeiros, 369 Mass. 836, 841, 343 N.E.2d 859, 862
(1976) (building code violation); Leone v. Doran, 363 Mass. 1, 8, 292 N.E.2d 19, 26 (1973)
(permitting unlawful use of auto); Kralik v. LeClair, 315 Mass. 323, 326, 52 N.E.2d 562, 564
(1943) (violation of D.P.W. safety regulation); Gaw v. Hew Constr. Co., 300 Mass. 250, 254, 15
N.E.2d 225, 227 (1938) (building permit violation); Baggs v. Hirschfield, 293 Mass. 1, 2, 199 N.E.
136, 137 (1935) (no tail lights); Thurston v. Ballou, 23 Mass. App. Ct. 737, 739-740, 505 N.E.2d
888, 890 (1987) (Federal highway safety regulations); Petras v. Storm, 18 Mass. App. Ct. 330,
333-334, 465 N.E.2d 283, 286 (1984) (O.U.1.).

The language of the supplemental instruction is adapted from Florida Standard Jury Instructions
in Civil Cases 8 4.11 (1980 ed.).

SELECTED RULES OF THE ROAD FROM G.L.c. 90, § 14

1. Bicyclists. “In approaching or passing a person on a bicycle the operator of a motor
vehicle shall slow down and pass at a safe distance and at a reasonable and proper speed.”

2. Intersections. “The person operating a motor vehicle on any way . . . upon approaching
any junction of said way with an intersecting way shall, before entering the same, slow down
and keep to the right of the center lane.”

3. Left turns. “When approaching for a left turn on a two-way street, an operator shall do
so in the lane of traffic to the right of and nearest to the center line of the roadway and the left
turn shall be made by passing to the right of the center line of the entering way where it enters
the intersection from his left. When turning to the left within an intersection or into an alley,
private road or driveway an operator shall yield the right of way to any vehicle approaching from
the opposite direction which is within the intersection or so close thereto as to constitute an
immediate hazard. When approaching for a left turn on a one-way street, an operator shall do
so in the lane of traffic nearest to the left-hand side of the roadway and as close as practicable
to the left-hand curb or edge of roadway.”

4. Obstructed view. “The person operating a motor vehicle on any way or a curve or a
corner in said way where his view is obstructed shall slow down and keep to the right . . . .”

5. Pedestrians. “Upon approaching a pedestrian who is upon the traveled part of any way
and not upon a sidewalk, every person operating a motor vehicle shall slow down.”

6. Right turns. “When turning to the right, an operator shall do so in the lane of traffic
nearest to the right-hand side of the roadway and as close as practicable to the right-hand curb
or edge of roadway.”

3.200 OPERATION OF A MOTOR VEHICLE
January 2013
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A person “operates” a motor vehicle not only while doing all of
the well-known things that drivers do as they travel on a street or
highway, but also when doing any act which directly tends to set the
vehicle in motion. The law is that a person is “operating” a motor
vehicle whenever he or she is in the vehicle and intentionally
manipulates some mechanical or electrical part of the vehicle — like
the gear shift or the ignition — which, alone or in sequence, will set the

vehicle in motion.

Commonwealth v. Ginnetti, 400 Mass. 181, 184, 508 N.E.2d 603, 605 (1987); Commonwealth v.
Uski, 263 Mass. 22, 24, 160 N.E. 305, 306 (1928).

An intoxicated defendant found asleep behind the wheel of a vehicle parked on a public way, with
the key in the ignition and the engine on, may be found to have “operated” the vehicle; the
Commonwealth need not prove that the vehicle was driven before being parked nor prove the
defendant’s intention after occupying the driver's seat. Commonwealth v. Sudderth, 37 Mass.
App. Ct. 317, 319-320, 640 N.E.2d 481, 482-483 (1994). However, the judge may not charge
that such circumstances constitute operation as a matter of law. Commonwealth v. Plowman, 28
Mass. App. Ct. 230, 233-234, 548 N.E.2d 1278, 1280 (1990). See Commonwealth v. Platt, 57
Mass. App. Ct. 264, 267 nn. 5 & 6, 782 N.E.2d 542, 544 n.5 & 545 n.6 (2003) (collecting cases
with sufficient and insufficient circumstantial evidence of operation).

SUPPLEMENTAL INSTRUCTIONS

1. “Motor vehicle.” The law defines what a “motor vehicle” is

as follows: “all vehicles constructed and designed for propulsion
by power other than muscular power,” with certain exceptions

that are not relevant here.

G.L.c. 90, 81. The jury may be given more of the statutory definition where appropriate to indicate
that the term “motor vehicle” includes vehicles being pulled or towed, but excludes railroad, railway,
trolley and other vehicles on tracks, highway construction and maintenance equipment incapable of
more than 12 m.p.h., invalid wheelchairs, vehicles operated or guided by pedestrians, and mopeds.
Trackless trolleys are included in the statutory definition, but only for certain purposes.
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2. Stopped engine. To “operate” a motor vehicle within the

meaning of the law, it is not necessary that the engine be running.
A driver continues to operate his or her motor vehicle when it is
stopped in the ordinary course of its operation for some reason
that is fairly incidental to the vehicle’s operation. A person is also
considered to be “operating” a stationary vehicle when he or she
manipulates some part of it, like the gear shift, so that it moves

forward of its own weight.

Commonwealth v. McGillivary, 78 Mass. App. Ct. 644, 940 N.E.2d 506 (2011), rev. denied 459
Mass. 1107, 944 N.E.2d 1043 (2011); Commonwealth v. Clarke, 254 Mass. 566, 568, 150 N.E.
829, 830 (1926); Commonwealth v. Henry, 229 Mass. 19, 22, 118 N.E. 224, 225 (1918);
Commonwealth v. Cavallaro, 25 Mass. App. Ct. 605, 607-611, 521 N.E.2d 420, 421-424 (1988).
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3. Circumstantial evidence. You may find that the defendant

was the operator of the motor vehicle even if no withess saw him
(her) driving the vehicle, if there is enough circumstantial
evidence to prove to you beyond a reasonable doubt that the
vehicle was operated and that the defendant, and no one else,

was the operator of that vehicle.

Here instruct on Direct and Circumstantial Evidence (Instruction 2.06).

Commonwealth v. Otmishi, 398 Mass. 69, 70-71, 494 N.E.2d 1350, 1351-1352 (1986);
Commonwealth v. Hilton, 398 Mass. 63, 66-68, 494 N.E.2d 1347, 1349-1350 (1986);
Commonwealth v. Smith, 368 Mass. 126, 330 N.E.2d 197 (1975); Commonwealth v. Rand, 363
Mass. 554, 561-563, 296 N.E.2d 200, 205-206 (1973); Commonwealth v. Wood, 261 Mass. 458,
459, 158 N.E.2d 834, 834 (1927); Commonwealth v. Colby, 23 Mass. App. Ct. 1008, 1010-1011,
505 N.E.2d 218, 220-221 (1987); Commonwealth v. Balestra, 18 Mass. App. Ct. 969, 969-970,
469 N.E.2d 1299, 1300 (1984); Commonwealth v. Geisler, 14 Mass. App. Ct. 268, 272-273, 438
N.E.2d 375, 378-379 (1982); Commonwealth v. Doyle, 12 Mass. App. Ct. 786, 787-789, 429
N.E.2d 346, 347-348 (1981). For cases where the circumstantial evidence was held insufficient,
see Commonwealth v. Shea, 324 Mass. 710, 712-714, 88 N.E.2d 645, 646-647 (1949);
Commonwealth v. Mullen, 3 Mass. App. Ct. 25, 322 N.E.2d 195 (1975).

NOTE:

Uncorroborated confession insufficient. A defendant cannot be convicted solely on his or
her uncorroborated confession that he or she was the operator of the motor vehicle, Commonwealth v.
Leonard, 401 Mass. 470, 517 N.E.2d 157 (1988) (circumstantial evidence pointed equally to defendant
and his wife as probable operator), but such corroboration can be furnished by circumstantial evidence,
Commonwealth v. McNelley, 28 Mass. App. Ct. 985, 987, 554 N.E.2d 37, 39-40 (1990).
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3.220 POSSESSION
2009 Edition

| have told you that the Commonwealth must prove that the
defendant possessed

What does it mean to “possess” something? A person obviously
“possesses” something if he (she) has direct physical control or custody
of it at a given time. In that sense, you possess whatever you have in your
pocket or purse right now.

However, the law does not require that someone necessarily
have actual physical custody of an object to “possess” it. An object is
considered to be in a person's possession without physical custody if he
(she) has

» knowledge of the object,

* the ability to exercise control over that object, either directly or
through another person, and

* the intent to exercise control over the object .

For example, the law considers you to be in possession of things
which you keep in your bureau drawer at home, or in a safe deposit box at

your bank.



Whether the defendant possessed  is something that you
must determine from all the facts and any reasonable inferences that you
can draw from the facts. However, | caution you to remember that merely
being present in the vicinityofa ___ , even if one knows that it is there,

does not amount to possession.

If relevant: Neither is possession proved simply because the
defendant was associated with a person who controlled the or

the property where was found.

To show possession, there must be evidence justifying a
conclusion that the defendant had knowledge of the coupled with
the ability and the intent to exercise control over the . Only then

may the defendant be considered to have possessed the



Commonwealth v. Than, 442 Mass. 748, 754-755, 817 N.E.2d 705, 710 (2004); Commonwealth v. Owens,
414 Mass. 595, 607, 609 N.E.2d 1208, 1216 (1993) (constructive possession of controlled substance
requires proof that defendant knew location of illegal drugs plus ability and intent to exert dominion and
control). See Than, supra, 442 Mass. 748 at 751, 817 N.E.2d at 708 (constructive possession inferable
from defendant’s proximity to gun in motor vehicle, where evidence that, when stopped by police,
defendant “first leaned forward and to the right before complying with the order to raise his hands[,] . . .
[and] [a] loaded handgun was found protruding from under the passenger seat in the vehicle he was
operating”); Alicea v. Commonwealth, 410 Mass. 384, 387, 573 N.E.2d 487, 489 (1991) (defendant’s
presence in vehicle with contraband is not itself sufficient); Commonwealth v. Ramos, 51 Mass. App. Ct.
901, 903, 744 N.E.2d 107, 110 (2001) (constructive possession not inferable from proximity of gun to
defendant’s personal letters that were found in an envelope “addressed to the defendant, at a different
address”); Commonwealth v. Ramos, 30 Mass. App. Ct. 915, 566 N.E.2d 1141 (1991); Commonwealth v.
Handy, 30 Mass. App. Ct. 776, 780-781, 573 N.E.2d 1006, 1009-1010 (1991) (constructive possession
supported by proof of ownership or tenancy, personal effects in proximity to contraband, large amounts of
cash, or admissions); Commonwealth v. Arias, 29 Mass. App. Ct. 613, 618, 563 N.E.2d 1379, 1383 (1990),
aff'd, 410 Mass. 1005, 572 N.E.2d 553 (1991) (constructive possession inferable from presence in early
morning in heavily barricaded, sparsely-furnished apartment, in absence of owner or tenant);
Commonwealth v. Rarick, 23 Mass. App. Ct. 912, 912, 499 N.E.2d 1233, 1233-1234 (1986) (in shared
dwelling, possession of controlled substance may be inferred from proximity to defendant’s effects in areas
particularly linked to defendant); Commonwealth v. Rodriguez, 16 Mass. App. Ct. 944, 945-946, 450
N.E.2d 1118, 1119 (1983) (same); Commonwealth v. Gill, 2 Mass. App. Ct. 653, 656-657, 318 N.E.2d 628,
630-631 (1974) (same); Commonwealth v. Miller, 4 Mass. App. Ct. 379, 383-384, 349 N.E.2d 362, 365
(1976) (same rule applicable to van; possession also inferable from attempted flight); Commonwealth v.
Deagle, 10 Mass. App. Ct. 563, 567-568, 409 N.E.2d 1347, 1350-1351 (1980) (proximity and knowledge
do not establish possession unless they permit inference of control).

SUPPLEMENTAL INSTRUCTION

Joint possession. A person can also “possess” something even if

he is not its sole owner or holder. For example, a person is considered
to “possess” something which he owns or holds jointly with another
person, who is keeping it for both of them. A person is also considered
to “possess” something which he owns or holds jointly with another
person, and which they have agreed to deposit somewhere where both

of them will have access to it.
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Commonwealth v. Beverly, 389 Mass. 866, 870, 452 N.E.2d 1112, 1115 (1983) (possession of controlled
substance need not be exclusive; it may be joint and constructive); Commonwealth v. Conroy, 333 Mass.
751, 755, 133 N.E.2d 246, 249 (1956) (lookout was in joint possession of accomplice's burglarious tools);
Commonwealth v. Conlin, 188 Mass. 282, 284, 74 N.E. 351, 352 (1905) (depositing bag of burglarious
tools with another while retaining key was possession); Commonwealth v. Gonzalez, 23 Mass. App. Ct.
990, 992, 504 N.E.2d 1067, 1069 (1987) (possession may be joint and constructive); Commonwealth v.
Ronayne, 8 Mass. App. Ct. 421, 426, 395 N.E.2d 350, 353 (1979) (joint flight from burglary supported
inference of joint possession of, though only one defendant carried, tire iron); Commonwealth v. Johnson,
7 Mass. App. Ct. 191, 194, 386 N.E.2d 798, 800 (1979) (joint possession of items in auto trunk inferable
against passenger only with other evidence).

3.240 PRESUMPTION
2009 Edition

NOTE:

The word “presumption” should be avoided in charging the jury where a permissible inference is
meant, Commonwealth v. Hughes, 380 Mass. 596, 603, 404 N.E.2d 1246, 1250 (1980) (inference of
intent to steal from breaking and entering a dwelling at night), even if the statute itself uses the word
“presumption,” Commonwealth v. Moreira, 385 Mass. 792, 797, 434 N.E.2d 196, 200 (1982).

It is constitutionally impermissible to shift the burden of proof as to an element of the crime to the
defendant by means of a presumption. Sandstrom v. Montana, 442 U.S. 510, 524, 99 S.Ct. 2450, 2459
(1979) (presumption that person intends natural and probable consequences of his acts); DeJoinville v.
Commonwealth, 381 Mass. 246, 408 N.E.2d 1353 (1980) (same); Mullaney v. Wilbur, 421 U.S. 684,
704, 95 S.Ct. 1881, 1892 (1975) (presumption of malice from intentional and unlawful homicide);
Commonwealth v. Zezima, 387 Mass. 748, 754 755, 443 N.E.2d 1282, 1285-1286 (1982) (presumption
that person intends natural consequences of using a dangerous weapon); Moreira, supra (statutory
breathalyzer presumptions); Commonwealth v. Munoz, 384 Mass. 503, 509, 426 N.E.2d 1161, 1164-
1165 (1981) (presumption that vehicle uninsured); Commonwealth v. Callahan, 380 Mass. 821, 822-
826, 406 N.E.2d 385, 386-388 (1980) (presumption of malice from intentional use of deadly weapon).
This is true even if the jury is instructed that the presumption is rebuttable. Francis v. Franklin, 471 U.S.
307, 105 S.Ct. 1965 (1985).

“Conclusive and mandatory presumptions are constitutionally infirm, while permissive
presumptions, or inferences, are permissible.” Moreira, 385 Mass. at 794, 434 N.E.2d at 199. A
mandatory presumption is one that requires the jury to find an ultimate fact to be true upon proof of
another fact unless they are otherwise persuaded by a preponderance of evidence offered in rebuttal.
Id., 385 Mass. at 795, 434 N.E.2d at 199.

In criminal cases, statutory provisions designating specified items as prima facie evidence of a
fact to be proved must be presented to the jury as sufficient evidence of a permissible inference, and
not as a mandatory presumption. See Instruction 3.260 (Prima Facie Evidence).
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3.260 PRIMA FACIE EVIDENCE

2009 Edition
|. WHERE THE EVIDENCE IS DOCUMENTARY
Among the evidence before you is a certificate that indicates
that it was signed by , and which certifies that

If appropriate: YOU may accept it as an authentic copy of an official
record kept in this Commonwealth, if it is attested by the officer who

has legal custody of that record, or by his or her deputy.

Massachusetts R. Crim. P. 40[a][l].

If you find that this certificate is authentic, you are permitted to
accept it as sufficient proofthat | if thereis no evidence to the
contrary. You are not required to accept that as proven, but you may. If
there is contrary evidence on that issue, you are to treat this certificate like
any other piece of evidence, and you should weigh it along with all the rest

of the evidence on that issue.

If the fact to be proved establishes guilt, or is an element of the offense, or negates a

defense: In the end, you must be satisfied that, on all the evidence, it has

been proven beyond a reasonable doubt that


http://www.mass.gov/courts/case-legal-res/rules-of-court/criminal-procedure/crim40.html

Among the statutory provisions giving prima facie effect to public documents are G.L. c. 22C, 8§ 39 (State
Police chemist’s certificate of drug analysis); G.L. c. 46, § 19 (town clerk’s certificate of birth, marriage or
death certificate); G.L. c. 111, § 13 (D.P.H. or U.Mass. Medical School chemist’s certificate of drug
analysis); G.L. c. 140, 8§ 121A (D.P.S. or Boston ballistics expert’s certificate of ballistics analysis); G.L. c.
233, 8§ 79F (official’s certificate of public way).

. WHERE THE EVIDENCE IS TESTIMONIAL

You have heard some evidence in this case suggesting that
. If you find that fact to be proven, you are permitted to accept it
also as sufficient proof that | if there is no evidence to the contrary.
You are not required to accept that as proven, but you may. If there is
contrary evidence on that issue, you are to treat this testimony like any
other piece of evidence, and you should weigh it along with all the rest of
the evidence on that issue.
If the fact to be proved establishes guilt, or is an element of the offense, or negates a defense: N
the end, you must be satisfied that, on all the evidence, it has been

proven beyond a reasonable doubt that

NOTES:

1. Prima facie evidence in civil cases. In civil cases, when one fact is denominated prima facie
evidence of another fact, proof of the first fact mandates a finding of the second fact unless sufficient
contrary evidence is introduced to create an issue of fact for the jury. Commonwealth v. Pauley, 368
Mass. 286, 290, 331 N.E.2d 901, 904, appeal dismissed, 423 U.S. 887 (1975) (vehicle owner is prima
facie violator of tunnel regulation). After contrary evidence is introduced, it remains evidence throughout
the trial and is to be weighed like any other evidence on relevant questions of fact. Commonwealth v.
Chappee, 397 Mass. 508, 520, 492 N.E.2d 719, 726 (1986), habeas corpus granted on other grounds,
659 F. Supp. 1220 (D. Mass. 1987), rev’d sub nom. Chappee v. Vose, 843 F.2d 25 (1st Cir. 1988)
(chemical analysis certificate under former G.L. c. 147, 8 4D [present G.L. c. 22C, 8 39]); Hobart-Farrel
Plumbing & Heating Co. v. Klayman, 302 Mass. 508, 509, 19 N.E.2d 805, 807 (1930).

2. Prima facie evidence in criminal cases. In a criminal case, the effect of unrebutted prima
facie evidence cannot be as strong as in civil cases because the jury cannot be compelled to find
against the defendant as to any element of the crime. In a criminal case, prima facie evidence means
that proof of the first fact permits, but does not require, the jury, in the absence of competing evidence,
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to find that the second fact is true beyond a reasonable doubt. Commonwealth v. Pauley, 368 Mass. at
291-292, 331 N.E.2d at 904-906; Commonwealth v. Crosscup, 369 Mass. 228, 239-240, 339 N.E.2d
731, 738-739 (1975) (proper mailing of letter as prima facie evidence of receipt). “[P]rima facie
evidence . . . [has] no special force in a criminal case.” Commonwealth v. Leinbach, 29 Mass. App. Ct.
943, 944, 558 N.E.2d 1003 (1990). It must be weighted equally with all other evidence in the case.

3. Permissible and impermissible formulations. It is proper to instruct the jury in a criminal
case that prima facie evidence is “evidence which if unexplained or uncontradicted is deemed sufficient
in the trial of a case to sustain a finding on that particular issue.” Commonwealth v. Lykus, 406 Mass.
135, 144, 546 N.E.2d 159, 165 (1989). It is error to instruct the jury that prima facie evidence has “a
compelling effect, until and only until evidence appears that warrants a finding to the contrary,” since
this in effect establishes a mandatory (though rebuttable) presumption. Commonwealth v. Johnson, 405
Mass. 488, 542 N.E.2d 248 (1989); Commonwealth v. Claudio, 405 Mass. 481, 541 N.E.2d 993 (1989);
Commonwealth v. Crawford, 18 Mass. App. Ct. 911, 912, 463 N.E.2d 1193, 1194 (1984).

4. The Teixera decision. Commonwealth v. Teixera, 396 Mass. 746, 749-750, 488 N.E.2d 775,
778-779 (1986), is difficult to reconcile with the above line of cases. Teixera disapproved an instruction
in a prosecution for non-support of an illegitimate child (G.L. c. 273, 8 15) that “proof of the failure to
make reasonable provisions for support is prima facie evidence that the neglect is willful and without
cause. Prima facie evidence mean(s] that if . . . [there] was a failure to make reasonable provision for
support, then you may find that the neglect was willful and without cause, unless you find other
evidence in this case that would indicate the contrary.” The court characterized the instruction as
“entirely inconsistent with the Commonwealth's burden of proving the element of neglect or willful
refusal reasonably to support,” even apart from Federal constitutional principles. The court did not
discuss the matter, but the charge was apparently based on the prima facie provision of G.L. c. 273, 8§
7, which has been assumed to apply to § 15 prosecutions. See G.L. c. 273, 8§ 16; Commonwealth v.
Bird, 264 Mass. 485, 489, 162 N.E. 900, 902 (1928); Commonwealth v. Callaghan, 223 Mass. 150, 111
N.E. 773 (1916). The opinion did not elaborate on whether the § 7 prima facie provision was
inapplicable, or it was invalid as an insufficiently probative inference, or whether it was the phrasing or
the substance of the instruction that was flawed. Subsequent cases discussing prima facie effect for
offenses other than non-support (such as Johnson and Lykus, supra) have not cited Teixera and have
reaffirmed the validity of charging the jury in terms similar to the model instruction’s.

See also the note to Instruction 3.240 (Presumption).
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3.280 PUBLIC WAY
G.L.c.9081
2009 Edition

. SHORT-FORM INSTRUCTION

This short-form instruction may be used where the evidence involves only a public street or highway, and
does not raise any issue of the statutory alternatives.

The Commonwealth must prove beyond a reasonable doubt that
the defendant operated a motor vehicle on a public way.

Any street or highway that is open to the public and is controlled
and maintained by some level of government is a “public way.” This would
include, for example, interstate and state highways as well as municipal
streets and roads.

In determining whether any particular street is a public way, you
may consider whether it has some of the usual indications of a public way
— for example, whether it is paved, whether it has street lights, street
signs, curbing and fire hydrants, whether there are buildings along the
street, whether it has any crossroads intersecting it, and whether it is

publicly maintained.

. FULL INSTRUCTION



https://malegislature.gov/Laws/GeneralLaws/PartI/TitleXIV/Chapter90/Section1

The Commonwealth must prove beyond a reasonable doubt that
the defendant operated a motor vehicle in one of three places: on a public
way, or in a place to which the public has aright of access, or in a place to
which members of the public have access as invitees or licensees.

You will note that the statute treats these three types of places
as alternatives. If any one of the alternatives is proved, then this element
of the offense is satisfied. Let me discuss the three alternatives one at a
time.

Our law defines a public “way” as:

‘“any public highway,

[or a] private way [that is] laid out under authority of [a] statute,
[or a] way dedicated to public use,

or [a] way [that is] under [the] control

of park commissioners or [a] body having [similar] powers.”

G.L.c. 90, § 1.



Interstate and state highways, as well as municipal streets and
roads, would all be included in this definition. In determining whether a
road is a public way, you may consider whether it has some of the usual
indications of a public way — for example, whether it is paved, whether it
has street lights, street signs, traffic signals, curbing and fire hydrants,
whether there are abutting houses or businesses, whether it has any
crossroads intersecting it, whether it is publicly maintained, and whether

there is an absence of signs prohibiting public access.

Commonwealth v. Charland, 338 Mass. 742, 744, 157 N.E.2d 538, 539 (1959) (signs, signals, curbing,
crossroads); Commonwealth v. Mara, 257 Mass. 198, 208-210, 153 N.E. 793, 795 (1926) (street lights,
paving, curbing, houses, crossroads, traffic); Danforth v. Durell, 8 Allen 242, 244 (1864) (paved roads, ho
sign that anyone excluded); Commonwealth v. Muise, 28 Mass. App. Ct. 964, 551 N.E.2d 1224 (1990)
(usual indicia of public way include paved roads, absence of signs prohibiting access, street lights,
curbing, abutting houses or businesses, crossroads, traffic, signs, signals, lighting and hydrants;
unnamed, paved private way into trailer park with abutting residential trailers, and no signs prohibiting
access, was public way); Commonwealth v. Colby, 23 Mass. App. Ct. 1008, 1010, 505 N.E.2d 218, 219-
220 (1987) (paved road, lighting, hydrants); Commonwealth v. Hazelton, 11 Mass. App. Ct. 899, 900, 413
N.E.2d 1144, 1145 (1980) (regularly patrolled by police, “no parking” signs, municipally paved and
plowed; photo of way admissible).

The second alternative under the statute is a place that is not a
“way,” but where the general public still has a right of access by motor
vehicle. This might include, for example, a parking lot that is adjacent to

city hall, or the parking area of a public park.
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The third alternative is a place to which members of the public
have access as invitees or licensees. The difference between invitees and
licensees is not important here. Both are persons who are lawfully in a
place at the invitation of the owner, or at least with the owner’s tolerance.
Some examples of locations where the public has access as invitees or
licensees include shopping centers, roadside fuel stops, parking lots, and

restaurant parking lots.

Bruggeman v. McMullen, 26 Mass. App. Ct. 963, 964, 526 N.E.2d 1338, 1339 (1988) (private way may be
open to the public at large for ordinary travel even though there is somewhat less than the broad travel
easement that the public enjoys on public ways); Commonwealth v. Hart, 26 Mass. App. Ct. 235, 525
N.E.2d 1345 (1988) (private way regularly used to access commercial abutters by employees, customers
and vendors is a “place to which members of the public have access as invitees or licensees”); State v.
Brusseau, 33 Or. App. 501, 577 P.2d 529 (1978) (reckless operation statute “modeled in part after a
similar Massachusetts statute” and covering “premises open to the public” is applicable to private road in
private apartment complex frequently used as thru street by general public). See Commonwealth v.
Venceslau C. Pires, 44 Mass. App. Ct. 1101, 687 N.E.2d 651 (No. 97-P-79, Nov. 21, 1997) (unpublished
opinion under Appeals Court Rule 1:28) (public park’s parking lot remains “a way to which the public had
access as invitees or licensees” even when parking is no longer permitted after sunset).

So ifitis proved beyond a reasonable doubt that the defendant
operated a motor vehicle in any of these areas, then this element of the

offense has been proved.

SUPPLEMENTAL INSTRUCTIONS

1. Prima facie certificate. The law provides that a certificate from the

(Secretary of the State Public Works Commission) (Secretary of the
M.D.C.) (city or town clerk) is evidence that a particular (state

highway) (M.D.C. highway) (city or town way) is a public way.

G.L.c. 233, 8§ 79F. See Instruction 3.260 (Prima Facie Evidence).
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Other official documents, while not prima facie evidence, are admissible as evidence tending to show that a
particular road is a public way. Hazelton, supra (conveying deed, certificate of municipal acceptance,
certificate that in municipal road directory).

2. Stipulation. In this case, the parties have agreed that

Is a public way, and therefore it is not necessary that you have any
evidence on that issue.

3. Distinction between invitees and licensees. An “invitee” is a person

who is at a place, usually a business establishment, at the request or
invitation of the owner and for the mutual benefit of both — for
example, a potential customer or restaurant patron. A “licensee” is a
person who is at a place with only the passive permission of the
owner and usually for the licensee’s benefit — for example, a person
driving on a private way that is commonly used by the public without

the owner’s objection.

Brosnan v. Koufman, 294 Mass. 495, 499, 2 N.E.2d 441, 443 (1936); Browler v. Pacific Mills, 200
Mass. 364, 86 N.E. 767 (1909); Moffatt v. Kenny, 174 Mass. 311, 54 N.E. 850 (1899). See Mounsey
v. Ellard, 363 Mass. 693, 297 N.E.2d 43 (1973) (abolishing distinction in negligence law).

NOTES:
1. “Way”. General Laws c. 90, § 1 contains a four-part definition of “way” because not all roads
open to public use were historically considered “public ways” — i.e., those which some governmental

entity has a duty to maintain free from defects. See G.L. cc. 81-82; G.L. c. 84, 8§ 1-11A, 15-22; Fenn v.
Middleborough, 7 Mass. App. Ct. 80, 83-84, 386 N.E.2d 740, 742 (1983). Roads subject to a public
right of access but not considered “public ways” included: (a) formally-accepted “statutory private
ways,” whether privately- or publicly-owned, see G.L. c. 82, 8 21; G.L. c. 84, 88 23-25; Casagrande V.
Town Clerk of Harvard, 377 Mass. 703, 707, 387 N.E.2d 571, 574 (1979); Schulze v. Huntington, 24
Mass. App. Ct. 416, 418 n.1, 509 N.E.2d 927, 929 n.1 (1987); (b) private ways that were “open and
dedicated to the public use” by a private owner’s unequivocal dedication of the land to public use and
surrender of private control, see Uliasz v. Gillette, 357 Mass. 96, 104, 256 N.E.2d 290, 296 (1970); and
(c) park roads that were erected under the general authority of park commissioners, see Burke v.
Metropolitan Dist. Comm’n, 262 Mass. 70, 73, 159 N.E. 739, 740 (1928) (sections of Memorial Drive
adjoining an M.D.C. park); Gero v. Metropolitan Park Comm’rs, 232 Mass. 389, 392, 122 N.E. 415, 416
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(1919) (Revere Beach Blvd.); Jones v. Boston, 201 Mass. 267, 268- 269, 87 N.E. 589, 590 (1909)
(Back Bay Fens traverse road); McKay v. Reading, 184 Mass. 140, 143-144, 68 N.E. 43, 44-45 (1903)
(walkway/drive across municipal common); Fox v. Planning Bd. of Milton, 24 Mass. App. Ct. 572, 573-
574,511 N.E.2d 30, 31-32 (1987).

2. “Place to which the public has a right of access”. The phrase “a place to which the public
has a right of access,” as it appears in motor vehicle statutes, refers to property subject to a general
public easement as of right. See Commonwealth v. Paccia, 338 Mass. 4, 6, 163 N.E.2d 664, 666
(1958). The phrase is limited to places to which the public has a right of access by motor vehicle.
Commonwealth v. George, 406 Mass. 635, 550 N.E.2d 138 (1990) (phrase does not extend to a
baseball field which is not open to the public for travel in motor vehicles). The park example in the
model instruction was suggested by Farrell v. Branconmier, 337 Mass. 366, 367-368, 149 N.E.2d 363,
364 (1958) (unpaved parking lot in public park is not a “way” as defined in G.L. c. 90, § 1). See Parcia,
supra (“unnecessary for us to decide . . . whether a public property like that considered in the
Branconmier case would be . . . a ‘place to which the public has a right of access™).

3. “Place to which members of the public have access as invitees or licensees”. This
language was apparently intended to cover locations such as public parking lots or chain store parking
lots. Commonwealth v. Callahan, 405 Mass. 200, 205, 539 N.E.2d 533, 536 (1989) (privately-owned
parcel of land commonly used by recreational vehicles, and which had no barriers to access but was
posted with an old “no trespassing” sign and which police had agreed to patrol for trespassers, was not
such). See Commonwealth v. Langenfeld, 1 Mass. App. Ct. 813, 294 N.E.2d 457 (1973) (prior to 1961
statutory amendment, statute inapplicable to shopping center parking lot). The defendant need not
personally qualify as either an “invitee” or a “licensee.” Callahan, 405 Mass. at 205-206, 539 N.E.2d at
537 (statute defines the status of the way, not the status of the driver).

4. Judicial notice. Whether a street is a public way is an issue of fact and not a subject of judicial
notice. Commonwealth v. Hayden, 354 Mass. 727, 728, 242 N.E.2d 431, 432 (1968).
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EVALUATION OF EVIDENCE

3.500 ABSENT WITNESS
2009 Edition

The judge may not give such an instruction, nor permit counsel to comment on the potential inference,
unless the judge has first ruled, as a matter of law, that there is a sufficient foundation for such an
inference in the record. See notes 1 and 2, below.

In this case, you have heard some reference to a potential
witness who did not testify.

. WHERE DEFENSE DOES NOT CALL WITNESS

If the defendant in this case did not call a potential witness to
testify, and four conditions are met, you may infer that the witness’s
testimony would not be favorable to the defendant. The four conditions
are:

First: that the Commonwealth’s case against the defendant is
strong;

Second: that the absent witness would be expected to offer
important testimony that would support the defendant’s innocence;

Third: that the absent witness is available to testify for the
defendant; and

Fourth: that the witness’s absence is not explained by any of the

other circumstances in the case.



If any of these four conditions has not been met, then you may
not draw any inference from the witness’s absence. If all four conditions
have been met, you may infer that the testimony would not be favorable to
the defendant if such an inference is reasonable in this case, and you are
persuaded beyond areasonable doubt that the inference is true.

This rule is based on common sense. First, you may not draw
such an inference unless the Commonwealth presented a case strongly
supporting guilt because under those circumstances it would be natural
for an accused person to call an available witness to testify in his (her)
favor. However, keep in mind that a defendant never has any burden to
prove himself (herself) innocent and the Commonwealth bears the entire
burden of proving his (her) guilt.

Second, you may not draw such an inference unless the absent
witness’s testimony would be relevant to the defendant’s guilt or
innocence in some significant way. Normally an accused person would
have no reason to bring in a witness who would only testify about minor
details, or who would only repeat what has already been said by other
witnesses.

Third, you may not draw such an inference unless there is

evidence that the accused was able to bring the absent witness into court.



And fourth, you may not draw such an inference if the evidence

suggests another reasonable explanation for the witness’s absence.

A version of this instruction was affirmed in Commonwealth v. Rollins, 441 Mass. 114, 120, 803 N.E.2d
1256, 1261 (2004), and in Commonwealth v. Graves, 35 Mass. App. Ct. 76, 80 n.6, 616 N.E.2d 817, 820
n.6 (1993). In the case of a defense failure to call a witness, the jury should be instructed that they
“should not draw an adverse inference from the defendant’s failure to call a certain witness unless they
were persuaded of the truth of the inference beyond a reasonable doubt.” Commonwealth v. Olszewski,
416 Mass. 707, 724 n.18, 625 N.E.2d 529, 540 n.18 (1993), cert. denied, 513 U.S. 835 (1994).

. WHERE COMMONWEALTH DOES NOT CALL WITNESS

If the Commonwealth did not call a potential witnhess to testify,
and four conditions are met, you may infer that the witness’s testimony
would not be favorable to the Commonwealth. The four conditions are:

First: that the Commonwealth’s case against the defendant is
sufficiently weak that it would normally be expected to call that withess to
testify;

Second: that the absent witness would be expected to offer
important testimony that would support the Commonwealth’s case;

Third: that the absent witness is available to testify for the
Commonwealth; and

Fourth: that the witness’s absence is not explained by any of the

other circumstances in the case.
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If any of these four conditions has not been met, then you may
not draw any inference from the witness’s absence. If all four conditions
have been met, you may infer that the witness’s testimony would not be
favorable to the Commonwealth if that is a reasonable conclusion in the
circumstances of this case.

This rule is based on common sense. First, you may not draw
such an inference unless the Commonwealth’s case was sufficiently weak
that it would be expected to bring in the absent witness.

Second, you may not draw such an inference unless the absent
withess’s testimony would be relevant to the defendant’s guilt or
innocence in some significant way. Normally the Commonwealth would
have no reason to bring in a witness who would only testify about minor
details, or who would only repeat what has already been said by other
witnesses.

Third, you may not draw such an inference unless there is
evidence that the Commonwealth was able to bring the absent witness into
court.

And fourth, you may not draw such an inference if the evidence

suggests another reasonable explanation for the witness’s absence.

SUPPLEMENTAL INSTRUCTION




Neutralizing instruction where negative inference not allowed. There has been

mention in this case about a withess named [absent witness] . AS a result

of a hearing that | held when you were not in the courtroom, | have

determined that [absent witness] IS not available to be called as a witnhess

by either side in this case. You may not draw any inference from the

fact that [absent witness] did not appear as a witness.

This supplemental instruction may be used when the judge does not instruct on, or permit argument
about, an absent witness, and the judge wishes to neutralize the effect of a prior reference to that witness
before the jury. It is drawn from Commonwealth v. Gagnon, 408 Mass. 185, 198 n.9, 557 N.E.2d 728, 737
n.9 (1990).

NOTES:

1. When an absent witness inference is permissible. The general rule is that where a party,
without explanation, does not call a witness who is known to and can be located and brought forward
by that party, who is friendly to, or at least not hostile toward, that party, and who can be expected to
give material testimony of distinct importance to that party, then the jury may, if they think it reasonable
in the circumstances, infer that the witness would have given testimony unfavorable to that party.
Commonwealth v. Schatvet, 23 Mass. App. Ct. 130, 134, 499 N.E.2d 1208, 1210-1211 (1986). If the
other party’s case is strong enough that the noncalling party “would be naturally expected” to call the
witness, such an inference may be permitted even if the witness is available to both parties,
Commonwealth v. Bryer, 398 Mass. 9, 13, 494 N.E.2d 1335, 1338 (1986); Commonwealth v. Niziolek,
380 Mass. 513, 519, 404 N.E.2d 643, 646 (1980), habeas corpus denied sub nom. Niziolek v. Ashe,
694 F.2d 282 (1st Cir. 1982); Commonwealth v. Franklin, 366 Mass. 284, 293, 318 N.E.2d 469, 475
(1974); Commonwealth v. Fulgham, 23 Mass. App. Ct. 422, 425, 502 N.E.2d 960, 962 (1987), or can
provide only partial corroboration of that party’s story, Bryer, supra. Because of the potentially serious
adverse effect on the noncalling party, the inference should be permitted “only in clear cases, and with
caution.” Schatvet, supra. The inference is not permissible if “so far as appears the witness would be as
likely to be favorable to one party as the other.” Id., 23 Mass. App. Ct. at 134 n.8, 499 N.E.2d at 1211
n.8.

The judge may not instruct the jury, nor permit counsel to comment, on the potential inference
unless the judge has first ruled, as a matter of law, that there is a sufficient foundation for such an
inference in the record. Commonwealth v. Zagranski, 408 Mass. 278, 288, 558 N.E.2d 933, 939 (1990);
Commonwealth v. Sena, 29 Mass. App. Ct. 463, 467, 561 N.E.2d 528, 530-531 (1990). “[T]he judge is
to consider four factors: (1) whether the case against the defendant is strong and whether, faced with
the evidence, the defendant would be likely to call the missing witness if innocent; (2) whether the
evidence to be given by the missing witness is important, central to the case, or just collateral or
cumulative; (3) whether the party who fails to call the witness has superior knowledge of the
whereabouts of the witness; and (4) whether the party has a ‘plausible reason’ for not producing the
witness.” Commonwealth v. Rollins, 441 Mass. 114, 118, 803 N.E.2d 1256, 1260 (2004), quoting from
Commonwealth v. Alves, 50 Mass. App. Ct. 796, 802, 741 N.E.2d 473, 480 (2001). The strength of the
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Commonwealth’s case “appears to have application” whether the Commonwealth or the defense is
requesting the instruction. Alves, 50 Mass. App. Ct. at 803 n.1, 741 N.E.2d at 480 n.1. “We emphasize
again that judges should be circumspect in allowing requests to give the instruction and should do so
only when all foundation requirements are clearly met.” Rollins, 441 Mass. at 120, 803 N.E.2d at 1261.
See also Commonwealth v. Fredette, 396 Mass. 455, 465-467, 486 N.E.2d 1112, 1119-1120 (1985);
Commonwealth v. Luna, 46 Mass. App. Ct. 90, 95 n.3, 703 N.E.2d 740, 743 n.3 (1998); Commonwealth
v. Happnie, 3 Mass. App. Ct. 193, 197, 326 N.E.2d 25, 28 (1975); Fulgham, 23 Mass. App. Ct. at 426,
502 N.E.2d at 963.

In deciding the issue of the witness’s availability, the judge may consider only the evidence that
has been put before the jury, Niziolek, 380 Mass. at 520, 404 N.E.2d at 647, though the evidence need
not be conclusive, see Commonwealth v. Melandez, 12 Mass. App. Ct. 980, 428 N.E.2d 824 (1981);
Commonwealth v. Andrews, 12 Mass. App. Ct. 901, 902-903, 422 N.E.2d 484, 486-487 (1981). Apart
from non-availability, plausible explanations for non-production would include: (1) that the witness’s
testimony would be immaterial or cumulative, Happnie, supra; Commonwealth v. Groce, 25 Mass. App.
Ct. 327, 329-331, 517 N.E.2d 1297, 1298-1299 (1988) (error to so instruct where missing witness’s alibi
evidence would have been weak at best); Schatvet, 23 Mass. App. Ct. at 134, 499 N.E.2d at 1211; (2)
that the case against the party is not strong and therefore there is no occasion to reply, Id., 23 Mass.
App. Ct. at 134 n.9, 499 N.E.2d at 1211 n.9; (3) that the witness is reluctant to testify for fear of reprisal,
Commonwealth v. Gagliardi, 29 Mass. App. Ct. 225, 244, 559 N.E.2d 1234, 1246 (1990); (4) that a
family member is nevertheless unfriendly to the defendant, Commonwealth v. Resendes, 30 Mass.
App. Ct. 430, 433, 569 N.E.2d 413, 415 (1991); (5) that a prior conviction renders a witness
antagonistic to the Commonwealth, Commonwealth v. Anderson, 411 Mass. 279, 283, 581 N.E.2d
1296, 1298-1299 (1991); or (6) that the witness has a prior criminal record that may be used for
impeachment, or is susceptible to cross-examination on collateral issues, or there are other tactical
reasons for not calling the witness, Franklin, 366 Mass. at 294, 318 N.E.2d at 476.

It is error to charge that “where a witness is equally available to either party, and the defendant
fails to call the witness, an inference may be drawn that the testimony would have been unfavorable to
the defendant where the evidence against him is so strong that, if innocent, he would be expected to
call the missing witness.” Where a witness is equally available to both sides, the judge may permit the
jury to draw an inference against the defendant only if the prosecution has offered sufficient
incriminating evidence and the defendant could produce witnesses who are more likely known to him or
her than to the prosecution to offer explanations consistent with the defendant’s innocence.
Commonwealth v. Cobb, 397 Mass. 105, 107-109, 489 N.E.2d 1246, 1247-1248 (1986).

2. Allowing inference is optional with judge. The fact that a sufficient foundation is established
in the record does not require the judge to allow comment by counsel and to give an appropriate
instruction to the jury, particularly if the inference would run against the defendant. Commonwealth v.
Smith, 49 Mass. App. Ct. 827, 832, 733 N.E.2d 159, 162 (2000); Sena, 29 Mass. App. Ct. at 467 n.6,
561 N.E.2d at 531 n.6. “[W]hether to give a missing witness instruction is a decision that must be made
on a case-by-case basis, in the discretion of the trial judge . . . . That decision will be overturned on
appeal only if it was manifestly unreasonable. Commonwealth v. Thomas, 429 Mass. 146, 151, 706
N.E.2d 669 (1999). However, once a judge permits counsel to make a ‘missing witness’ comment to the
jury, “the judge also must give a ‘missing witness’ instruction to the jury [or] the effect is to undercut
counsel’s closing argument.” Smith, supra; Sena, supra.

The degree of such discretion may be less when it is the defendant who asks for an absent
witness instruction or to make an absent witness argument. Commonwealth v. Tripolone, 57 Mass.
App. Ct. 901, 901, 780 N.E.2d 966, 968 (2003).

“[Wihere incriminating evidence has been introduced by the Commonwealth and explanations
consistent with his innocence could be produced by the defendant through witnesses other than
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himself, his failure in this respect may be deemed by the judge to be a fair matter for comment”
(citations omitted). Bryer, 398 Mass. at 12, 494 N.E.2d at 1337. On the other hand, “[e]Jven though
comment may be warranted, it does not necessarily follow that it should, in the judge’s discretion, be
permitted . . . . [T]he judge’s discretion in allowing the inference should be applied cautiously and with a
strict regard for the rights of persons accused,” Franklin, supra, since care must be taken to avoid
shifting the burden of proof or denigrating the defendant’s failure to testify, Bryer, supra;
Commonwealth v. Perkins, 6 Mass. App. Ct. 964, 965, 384 N.E.2d 215, 217 (1979); Schatvet, 23 Mass.
App. Ct. at 135 n.10, 499 N.E.2d at 1211 n.10. The judge should consider the strength of the case
against the defendant and permit the inference only if “the evidence against him is so strong that, if
innocent, he would be expected to call [the withess]” (citations omitted). Bryer, supra. Although not
determinative, the judge may also consider whether the defendant has superior knowledge of the
absent witness’s identity and whereabouts. Niziolek, 380 Mass. at 519, 404 N.E.2d at 646-647;
Franklin, 366 Mass. at 293, 318 N.E.2d at 475. “In the last analysis, the trial judge has discretion to
refuse to give the instruction, . . . and, conversely, a party who wishes the instruction cannot require it

of right.” Anderson, supra.

3. Argument by counsel impermissible when foundation for instruction absent. If the judge
determines that the foundational requirements for an absent witness instruction are not met, then the
judge should not permit counsel to make an absent witness argument either. Since an absent withess
instruction is “a specific, limited exception to the more general instruction that the jury are not to draw
any conclusion about the content of evidence that was not produced,” counsel may not encourage the
jury to draw an inference that the judge has determined is not appropriate in the case. This does not
stop defense counsel from making the “standard argument that can be made in any case . . . that the
evidence that has been produced is inadequate; the defendant may even legitimately point out that a
specific witness or specific evidence has not been produced,” but may not “point[] an accusatory finger
at the Commonwealth for not producing the missing witness and urg[e] the jury to conclude affirmatively
that the missing evidence would have been unfavorable to the Commonwealth,” which is “the essence
of the adverse inference.” Commonwealth v. Saletino, 449 Mass. 657, 671-672 & n.22, 871 N.E.2d 455,
467-468 & n.22 (2007). Where a prosecutor makes an absent witness argument without having
requested advance permission from the judge to do so, an appellate court will take the judge’s failure to
interrupt or give a curative instruction sua sponte as an implied ruling that the prosecution has laid a
proper foundation. Commonwealth v. Broomhead, 67 Mass. App. Ct. 547, 855 N.E.2d 413 (2006).

When counsel wishes to make an absent withess argument to the jury, the proper practice is first
to obtain the judge’s permission to do so. Smith, 49 Mass. App. Ct. at 830, 733 N.E.2d at 161. Counsel
who fails to do so “risk[s] interruption of his closing argument by the judge . . . . Whether a judge should
prevent an improper argument by stopping counsel during the argument or instead should wait until the
conclusion of the argument, or correct the argument in his charge to the jury rests largely in his
discretion.” Commonwealth v. Vasquez, 27 Mass. App. Ct. 655, 658 & n.4, 542 N.E.2d 296, 298 & n.4
(1989). A judge may be required to provide curative instructions immediately if a prosecutor’s improper
argument about an absent witness is sufficiently prejudicial. See Commonwealth v. Rodriguez, 49
Mass. App. Ct. 370, 729 N.E.2d 669 (2000) (judge’s “tardy and tepid” boilerplate remarks in final
instructions insufficient to dispel improper argument; to be effective, corrective instruction should have
been given immediately).

4. Witness present in court. Since normally an absent witness instruction should not be given
when the witness is “equally available to parties on both sides of a dispute,” such an instruction is
generally inappropriate where the witness is present in the courtroom. However, this is not a hard and
fast rule, and need not be applied where one party is more closely acquainted with the witness and
would naturally be expected to call the witness. Saletino, 449 Mass. at 669 n.17, 871 N.E.2d at 465
n.17.
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5. Non-defendant witness’s pretrial silence. The Commonwealth may impeach a defense
witness other than the defendant with his or her pretrial silence only upon establishing the following
foundation: (1) the witness knew of the pending charges in sufficient detail to realize that he or she
possessed exculpatory information; (2) the witness had reason to make such information available; (3)
the witness was familiar with the way to report it to the proper authorities; and (4) neither the defendant
nor defense counsel asked the witness to refrain from doing so. Commonwealth v. Gregory, 401 Mass.
437, 445, 517 N.E.2d 454, 459 (1988); Commonwealth v. Edgerton, 396 Mass. 499, 506-507, 487
N.E.2d 481, 486-487 (1986); Commonwealth v. Berth, 385 Mass. 784, 790, 434 N.E.2d 192, 196
(1982); Commonwealth v. Liberty, 27 Mass. App. Ct. 1, 4-6, 533 N.E.2d 1383, 1385-1387 (1989);
Commonwealth v. Enos, 26 Mass. App. Ct. 1006, 1007, 530 N.E.2d 805, 807 (1988); Commonwealth v.

Bassett, 21 Mass. App. Ct. 713, 716-717, 490 N.E.2d 459, 461-462 (1986); Commonwealth v. Brown,
11 Mass. App. Ct. 288, 296-297, 416 N.E.2d 218, 224 (1981). See also Commonwealth v. Nickerson,
386 Mass. 54, 58 n.4, 434 N.E.2d 992, 995 n.4 (1982) (inference impermissible if witness had other
reasons for not wanting to deal with police); Commonwealth v. Baros, 24 Mass. App. Ct. 964, 964, 511
N.E.2d 362, 363-364 (1987) (inferable from witness’s explanation that fourth foundation requirement
satisfied). The Commonwealth is entitled to pose such foundation questions in the presenceof the jury,
Enos, supra, but it is error to permit such impeachment unless the proper foundation has been laid,
Commonwealth v. Rivers, 21 Mass. App. Ct. 645, 648, 489 N.E.2d 206, 208 (1986).

6. Absence of investigation or testing. Defense counsel is entitled to argue to the jury that they
should draw an adverse inference against the Commonwealth from the failure of the police to preserve
and introduce material evidence or to perform probative tests. The judge is not required to instruct the
jury that they may draw such an inference, although the Appeals Court has suggested that it is
preferable to do so. See Instruction 3.740 (Omissions in Police Investigations.)

7. Lost or destroyed evidence. When the defense demonstrates a reasonable possibility that
lost or destroyed evidence was in fact exculpatory, the judge must then balance the culpability of the
Commonwealth, the materiality of the evidence and the potential prejudice to the defendant in
determining an appropriate remedy, which may include instructing the jury that it is permissible for them
to draw a negative inference against the Commonwealth.

See Instruction 3.740 (Omissions in Police Investigations).
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3.520 ADMISSION BY SILENCE
2009 Edition

You have heard testimony suggesting that [speaker] allegedly
(told the defendant) (said in the defendant’s presence and hearing) that

. You have also heard testimony that the defendant allegedly

(offered no response or explanation) (replied by saying that ).

The Commonwealth is suggesting that the defendant’s (silence)
(reply was evasive or ambiguous and therefore it) amounts to a silent
admission by the defendant that the accusation was true. If you believe the
testimony, you will have to decide whether or not that is a fair conclusion.

Sometimes, when a direct accusation against a person is made
to his face, you might naturally expect him to deny or correct the
accusation if he is innocent of it. But that is not always true. Under some
circumstances, it might not be reasonable to expect a routine denial.

You must be cautious in this area to be sure that any
conclusions you draw are fair ones. First of all, you must be certain that

the defendant heard any accusation and understood its significance.



You must also be satisfied that it is a fair conclusion that a
person would always speak up in a situation like this if he were innocent.
After all, no one is required to respond to every negative comment that is
made about him. And there may be other factors in a given situation, apart
from guilt or innocence with respect to the particular accusation, that
might explain why a person did not choose to respond.

On the other hand, some accusations may be of such a nature,
or come from such a source, that it may be natural to expect an innocent
person to protest when such an accusation is made to his face if there are
no other explanations for his silence.

If you accept the testimony about the defendant’s alleged
(silence) (reply), then you will have to look to your common sense and
experience to determine how to interpret the defendant’s (silence)
(answer) in this particular case.

If you conclude that the defendant did silently admit that the
accusation was true, you may give that whatever significance you feel it is
fairly entitled to receive in your deliberations. If you are uncertain whether
the defendant’s alleged (silence) (reply) amounted to a silent admission,
then you should disregard it entirely and go on to consider the other

evidence in this case.



“Even where a jury is given proper instructions concerning the legal principles relating to admissions by
silence, there is a substantial risk of misunderstanding and misapplication by a jury.” Commonwealth v.
Freeman, 352 Mass. 556, 563, 227 N.E.2d 3, 8 (1967). For that reason, the Ninth Circuit's Committee on
Jury Instructions recommends that no such instruction be given and that, if the evidence permits an
adverse inference, counsel be permitted to argue the point. Manual of Model Jury Instructions for the
Ninth Circuit § 4.02 (1985 ed.).

NOTES:

1. When admissible. Either party may show an “adoptive admission by silence” by a witness
(including a criminal defendant) who, while not under arrest, did not respond (or responded evasively or
equivocally) to a direct accusation that he or she would naturally be expected to deny. (It would not be
“natural” to reply if doing so might be self-incriminatory as to another crime, or as to the person's family
members.) The jury should be instructed to consider whether the witness heard the statement,
understood it, had motive and opportunity to reply, could properly do so, and appeared to acquiesce in
the statement. A witness’s failure to tell his or her story to authorities may also be admissible to
impeach the witness's testimony as a recent contrivance, although evidence of the defendant’s pre-
arrest failure to volunteer information to authorities should be admitted with great caution. The judge
should conduct a voir dire before permitting any evidence of the defendant's pre-arrest silence and
weigh its admission carefully. Jenkins v. Anderson, 447 U.S. 231, 235-241, 100 S.Ct. 2124, 2127-2130
(1980); Commonwealth v. Olszewski, 416 Mass. 707, 718-719, 625 N.E.2d 529, 537 (1993);
Commonwealth v. Brown, 394 Mass. 510, 515, 476 N.E.2d 580, 583 (1985); Commonwealth v.
Nickerson, 386 Mass. 54, 57, 434 N.E.2d 992, 994-997 (1982); Commonwealth v. Cefalo, 381 Mass.
319, 338, 409 N.E.2d 719, 731 (1981); Commonwealth v. Haas, 373 Mass. 545, 560, 369 N.E.2d 692,
702-703 (1977); Commonwealth v. McGrath, 351 Mass. 534, 538, 222 N.E.2d 774, 777 (1967);
Commonwealth v. Kleciak, 350 Mass. 679, 691, 216 N.E.2d 417, 425 (1966); Commonwealth v. Burke,
339 Mass. 521, 532, 159 N.E.2d 856, 863 (1959); Commonwealth v. Aparicio, 14 Mass. App. Ct. 993,
993, 440 N.E.2d 778, 779 (1982).

Adoptive admissions must be used with caution, since a person “is not bound to answer or explain
every statement made by anyone in his presence if he wishes to prevent his silence from being
construed as an admission . . . .” Commonwealth v. Boris, 317 Mass. 309, 317, 58 N.E.2d 8, 13 (1944).

2. When inadmissible. Once a person is given Miranda warnings or placed in a custodial
situation, no adverse inference may be drawn from his or her silence, since “every post-arrest silence is
insolubly ambiguous because of what the state is required to advise the person arrested.” Doyle v.
Ohio, 426 U.S. 610, 617-619, 96 S.Ct. 2240, 2244-2245 (1976); Miranda v. Arizona, 384 U.S. 436, 468
n.37, 86 S.Ct. 1602, 1624 n.37 (1966). See Greer v. Miller, 483 U.S. 756, 107 S.Ct. 3102 (1987);
United States v. Hale, 422 U.S. 171, 175, 181, 95 S.Ct. 2133, 2136, 2139 (1975); Commonwealth v.
Mahdi, 388 Mass. 679, 694-698, 448 N.E.2d 704, 713-715 (1983); Nickerson, 386 Mass. at 58-59 &
n.5, 434 N.E.2d at 995 & n.5; Commonwealth v. Cobb, 374 Mass. 514, 520-521, 373 N.E.2d 1145,
1149-1150 (1978); Commonwealth v. Morrison, 1 Mass. App. Ct. 632, 634, 305 N.E.2d 518, 519-520
(1973). A postarrest equivocal answer, however, is admissible. Commonwealth v. Valliere, 366 Mass.
479, 488-489, 321 N.E.2d 625, 632 (1974); Commonwealth v. Rogers, 8 Mass. App. Ct. 469, 473-474,
395 N.E.2d 484, 486-487 (1979).

No inference of guilt may be drawn from a person’s declining to speak without counsel present, or
declining to speak on advice of counsel, or requesting to confer with counsel, even in a non-custodial
situation. Commonwealth v. Person, 400 Mass. 136, 141, 508 N.E.2d 88, 91 (1987); Haas, supra;
Commonwealth v. Hall, 369 Mass. 715, 733, 343 N.E.2d 388, 400 (1976); Commonwealth v. Freeman,
352 Mass. 556, 563-564, 227 N.E.2d 3, 8 (1967); Commonwealth v. Sazama, 339 Mass. 154, 157-158,
158 N.E.2d 313, 315-316 (1959).
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3. Defendant’s denial. When the defendant has denied an accusation, both the statement and
the denial are inadmissible hearsay. Commonwealth v. Ruffen, 399 Mass. 811, 812-813, 507 N.E.2d
684, 685-686 (1987); Commonwealth v. Nawn, 394 Mass. 1, 4-5, 474 N.E.2d 545, 549 (1985);
Commonwealth v. Pleasant, 366 Mass. 100, 102, 315 N.E.2d 874, 876 (1974).
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3.540 CHILD WITNESS
2009 Edition

You have heard the testimony of [child witness] , and you may be

wondering whether his (her) young age should make any difference.

In the end, what you must determine, as with any witness, is
whether his (her) testimony is believable. In weighing his (her) testimony,
you must consider not only his (her) age, but the factors that are important
for all witnesses. Did he (she) understand the questions? Does he (she)
have a good memory? Is he (she) telling the truth?

There may be a few additional considerations when the witness
Is a child. Because some young children may not fully understand what is

happening here, you should consider whether [child witness] understood the

seriousness of his (her) appearance here as a witness.
Also, some young children may be more suggestible than
adults, and they may be influenced by the way that questions are asked. It

IS up to you to decide whether [child witness] understood the questions

asked of him (her).

You should give his (her) testimony, like that of all witnesses,

whatever weight you conclude that it is fairly entitled to receive.

Some portions of this intruction were adapted from Federal Judicial Center, Pattern Criminal Jury
Instructions, Instruction 28 (1987).



Commonwealth v. Brusgalis, 398 Mass. 325, 329-331, 496 N.E.2d 652, 655-656 (1986); Commonwealth
v. Tatisos, 238 Mass. 322, 130 N.E. 495 (1921); Commonwealth v. Baran, 21 Mass. App. Ct. 989, 990-
991, 490 N.E.2d 479, 480-481 (1986); Kentucky v. Stincer, 482 U.S. 730, 742 n.12, 107 S.Ct. 2658, 2665
n.12 (1987); Wheeler v. United States, 159 U.S. 523, 524, 16 S.Ct. 93, 93 (1895). Such an instruction is
permissible in the judge’s discretion, but is not of right. Commonwealth v. Perkins, 39 Mass. App. Ct. 577,
580, 658 N.E.2d 975, 977 (1995); Commonwealth v. Avery, 14 Mass. App. Ct. 137, 140-145, 437 N.E.2d
242, 244-247 (1982). Particularly where the witness’s age has been fully explored and argued to the jury,
the judge may decide not to go beyond the general instructions on witness credibility (see Instruction
2.260), Commonwealth v. Figueroa, 413 Mass. 193, 198, 595 N.E.2d 779, 783 (1992) (judge “properly
exercised his discretion” in declining to give specialized instruction “and thereby avoiding the risk of
intrusion on the jury’s role . . . by singling out a particular witness’s testimony for special scrutiny”), or the
judge may prefer simply to add “age” to the list of relevant factors in those general instructions,
Commonwealth v. A Juvenile, 21 Mass. App. Ct. 121, 122-126, 485 N.E.2d 201, 203-204 (1985).

As to child witnesses and their competence, see Jury Trial Manual for Criminal Offenses Tried in the
District Court § 4.15. A judge who decides to allow the prosecutor to pose questions during the voir dire of
a child witness as to competence must allow defense counsel the same opportunity. Commonwealth v.
Massey, 402 Mass. 453, 454-455, 523 N.E.2d 781, 782 (1988).

For the procedure to be followed after a child witness has been found presently incompetent, see
Commonwealth v. Corbett, 26 Mass. App. Ct. 773, 533 N.E.2d 207 (1989).

3.560 CONFESSIONS AND ADMISSIONS (HUMANE PRACTICE)
2009 Edition

You have heard testimony about a statement allegedly made by
the defendant concerning the offense which is charged in this case. Before
you may consider any such statement, you are going to have to make a
preliminary determination whether it can be considered as evidence or not.
You may not consider any such statement in your deliberations unless,
from all the evidence in the case, the Commonwealth has proved beyond a
reasonable doubt that the defendant made the statement that he (she) is
alleged to have made, and that he (she) made it voluntarily, freely and

rationally.
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At judge’s option. The reasons for this rule are probably obvious to

all of you. Experience tells us that when a statement is involuntary, it
Is most often unreliable as well. Also, our society has long held a
strong conviction that we should not take advantage of a person who
Is physically or mentally incapable of deciding freely whether or not

to speak.

Commonwealth v. Paszko, 391 Mass. 164, 177, 461 N.E.2d 222, 231 (1984), quoting from Blackburn v.
Alabama, 361 U.S. 199, 207, 80 S.Ct. 274, 280 (1960).

Each juror must determine whether the Commonwealth has
proved beyond a reasonable doubt that any statement that the defendant
made about the offense was made voluntarily, freely and rationally. If any
juror is not convinced beyond a reasonable doubt that the statement was
voluntary, that juror may not use the statement as evidence in coming to
his or her own conclusion about whether the Commonwealth has proved
the charge beyond a reasonable doubt. If the Commonwealth has met that
burden, then you may consider the defendant's statement, and rely on it as

much, or as little, as you think proper, along with all the other evidence.
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Massachusetts “humane” practice requires that when a defendant’s confession or admission is offered in
evidence, the judge must initially decide at a preliminary hearing in the absence of the jury whether the
Commonwealth has proved beyond a reasonable doubt that the statement was voluntary. If not, the judge
must exclude it. If the statement is admitted, the judge must then resubmit the issue of voluntariness to
the jury by instructing that each juror is not to consider the defendant’s statement unless, on all the
evidence in the case, that juror is satisfied beyond a reasonable doubt that it was the defendant's free and
voluntary act. The jury should not be told of the judge’s preliminary determination of voluntariness.
Commonwealth v. Tavares, 385 Mass. 140, 149-153, 430 N.E.2d 1198, 1204-1206, cert. denied, 457
U.S. 113 (1982); Harris v. Commonwealth, 371 Mass. 478, 481 n.3, 358 N.E.2d 991, 993 n.3 (1976). See
also Commonwealth v. Hunter, 416 Mass. 831, 834, 626 N.E.2d 873, 876 (1994) (humane practice also
applies to statements to private citizens); Commonwealth v. Dyke, 394 Mass. 32, 474 N.E.2d 172 (1985)
(Tavares requirement that voluntariness be shown beyond a reasonable doubt is not retroactive);
Commonwealth v. Brown, 386 Mass. 17, 31-32, 434 N.E.2d 973, 981-982 (1982). The judge’s preliminary
determination of voluntariness “must appear from the record with unmistakable clarity.” Sims v. Georgia,
385 U.S. 538, 544, 87 S.Ct. 639, 643 (1967); Johnson v. Denno, 378 U.S. 368, 391-394, 84 S.Ct. 1774,
1788- 1790 (1964).

Tavares does not require that the jury as a whole must agree unanimously beyond a reasonable doubt
that a defendant’s statement is voluntary before it can be considered as evidence. The judge need only
instruct that each juror individually should determine whether the statement was given voluntarily, and if a
juror is not convinced beyond a reasonable doubt that the statement was voluntary, that juror should not
use the statement as evidence in coming to his or her own conclusion as to whether the Commonwealth
has proved the charged crimes beyond a reasonable doubt. Commonwealth v. Watkins, 425 Mass. 685,
691-692, 682 N.E.2d 859, 864 (1997).

If voluntariness is a live issue at trial, the judge must sua sponte conduct a preliminary hearing and then
submit the question to the jury, even without a request from the defendant. Commonwealth v. Parham,
390 Mass. 833, 841-842, 460 N.E.2d 589, 595-596 (1984); Commonwealth v. Cartagena, 386 Mass. 285,
286-287, 435 N.E.2d 352, 354 (1982); Commonwealth v. Van Melkebeke 48 Mass. App. Ct. 364,367, 720
N.E.2d 834 (1999); Commonwealth v. Bandy, 38 Mass. App. Ct. 329, 331, 648 N.E. 2d 440 (1995). This
sua sponte obligation applies only if voluntariness was a live issue before the jury, even if the judge heard
conflicting evidence on voluntariness on voir dire. Commonwealth v. Anderson, 425 Mass. 685, 691-692,
682 N.E.2d 859, 864 (1997).

For a fuller discussion of humane practice and other issues related to confessions and admissions, see
Jury Trial Manual for Criminal Offenses Tried in the District Court § 2.47.

Evidence of the circumstances surrounding a confession is relevant to credibility as well as voluntariness,
and therefore may not be excluded by the trial judge even where the judge has denied the defendant's
motion to suppress his confession as involuntary, and the jurisdiction does not require humane practice.
Crane v. Kentucky, 476 U.S. 683, 106 S.Ct. 2142 (1986).

SUPPLEMENTAL INSTRUCTIONS
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1. Relevant factors to consider. In determining whether or not any

statement made by the defendant was voluntary, you may consider all
of the surrounding circumstances. You can take into account the
nature of any conversations that the police officers had with the
defendant, and the duration of any questioning, if there was any. You
may consider where the statement was made and when it was made.
You may consider the defendant’s physical and mental condition, his
(her) intelligence, age, education, experience, and personality. Your
decision does not turn on any one factor; you must consider the

totality of the surrounding circumstances.

Commonwealth v. Lahti, 398 Mass. 829, 830-833, 501 N.E.2d 511, 511-513 (1986), cert. denied, 481
U.S. 1017 (1987) (false police promises of leniency rendered statement involuntary); Commonwealth v.
Wills, 398 Mass. 768, 776-777, 500 N.E.2d 1341, 1346-1347 (1986) (defendant need not be told why
being questioned for statement to be voluntary); Parham, 390 Mass. at 840, 460 N.E.2d at 595;
Commonwealth v. Garcia, 379 Mass. 422, 399 N.E.2d 460 (1980) (language problem may render
statement involuntary); Commonwealth v. Meehan, 377 Mass. 552, 564- 565, 387 N.E.2d 527, 534
(1979), cert. dismissed, 445 U.S. 39 (1980) (police may promise to bring defendant's cooperation to
attention of authorities, but direct or indirect assurance that cooperation will result in a lesser sentence
renders statement involuntary).
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It is not enough that the statement was voluntary in the sense
that it was not forced or tricked out of the defendant by physical
intimidation or psychological pressure. It must also have been made
freely and rationally. Obviously, a person cannot give up a valuable
right freely if his brain is so clouded that he is not thinking straight. If
you conclude that (mental iliness) (mental retardation) (extreme
intoxication on drugs) (extreme intoxication with alcohol) ( [other

relevant factor] ) had rendered the defendant incapable of understanding

the meaning and effect of his (her) statement, or incapable of
withholding it, then you must exclude the defendant's statement from

your deliberations as being involuntarily given.

The “meaning and effect” terminology in the model instruction is taken from Commonwealth v.
Vasquez, 387 Mass. 96, 100 n.8, 438 N.E.2d 856, 859 n.6 (1982). The “incapable of withholding”
language is drawn from Paszko, supra.

Although the Supreme Court has held that a confession can be involuntary in a due process sense only
if it was the product of police coercion, and not solely because of a defendant's mental condition,
Colorado v. Connelly, 479 U.S. 157, 163-167, 107 S.Ct. 515, 519-522 (1987), Massachusetts law that
the defendant’s mental or physical condition alone can invalidate a confession is drawn from common
law as well as Federal constitutional sources, and appears to have been affirmed subsequent to
Connelly. Commonwealth v. Waters, 399 Mass. 708, 711-714, 506 N.E.2d 859, 863 (1987).
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If there is evidence of intoxication or mental condition: If it appears that the

defendant had mental problems, or was under the influence of drugs
or alcohol, you must take special care in determining whether any
statement was the product of the defendant’s rational intellect and
free will. However, mental problems or intoxication do not
automatically make an otherwise voluntary act involuntary. You must
look to all the circumstances to determine whether any statement was

made freely and rationally.

Blackburn, supra; Commonwealth v. Shipps, 399 Mass. 820, 826, 507 N.E.2d 671, 676 (1987) (“special
care” required where alcohol or drugs used, but no per se rule); Paszko, 391 Mass. at 175-178, 461
N.E.2d at 230-231 (drug withdrawal may render statement involuntary, but no per se rule);
Commonwealth v. Louraine, 390 Mass. 28, 39, 453 N.E.2d 437, 445 (1983) (evidence of insanity
required humane practice even for spontaneous pre-arrest statements); Vasquez, 387 Mass. at 100-
101, 438 N.E.2d at 858-859 (statement by psychotic not involuntary per se unless it would not have
been obtained but for the psychosis); Commonwealth v. Cameron, 385 Mass. 660, 665, 433 N.E.2d
878, 883 (1982) (some custodial interrogation constitutionally permissible for a normal adult may be
impermissible for a mentally retarded person, though no per se rule); Commonwealth v. Vick, 381
Mass. 43, 46, 406 N.E.2d 1295, 1297 (1980) (humane practice required sua sponte even where
evidence of insanity offered after statement was introduced in evidence); Commonwealth v. Brady, 380
Mass. 44, 52, 410 N.E.2d 695, 699 (1980) (alcohol intoxication may render statement involuntary, but
no per se rule); Commonwealth v. Chung, 378 Mass. 451, 457, 392 N.E.2d 1015, 1019 (1979) (any
evidence of insanity at time of statement requires humane practice).
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2. Relevance of Miranda warnings. When the police take a person into

custody, they must give him certain warnings before any statements
he makes in response to interrogation will be admissible in evidence.
You have probably heard of them; they are called Miranda warnings,
after the name of the case in which the Supreme Court held that such
warnings are required. They are relevant here because you may
consider whether the Miranda warnings were given and understood,
as part of your determination of whether any statement the defendant
made was voluntary. There are four such warnings — a person must
be advised: [1] that he has a right to remain silent; [2] that anything he
says can be used as evidence against him in court; [3] that he has the
right to the presence of an attorney during questioning; and [4] that if
he wants an attorney but cannot afford one, the state will provide an
attorney for him at no cost. The police may give a fifth warning, which
Is optional: that if the person decides to answer any questions, he has
the right to stop the questioning at any time.

In determining whether a statement was voluntary, you may
consider whether these warnings were given and understood, along

with the other factors | have mentioned.

Here instruct on “Unrecorded Custodial Interrogation” (Instruction 3.820) if the issue is raised by the
defendant and supported by the evidence.




The “fifth Miranda warning” regarding termination of questioning at any time is good police practice but
not required. Commonwealth v. Lewis, 374 Mass. 203, 205, 371 N.E.2d 775, 776-777 (1978).

Initially, compliance with Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602 (1966), is a prerequisite for
admissibility and a question of law for the judge, who must be convinced beyond a reasonable doubt
that the defendant received and waived Miranda rights before any statements in response to custodial
interrogation may be admitted in evidence. Tavares, supra; Commonwealth v. Day, 387 Mass. 915,
923, 444 N.E.2d 384, 388 (1983); Garcia, 379 Mass. at 431, 399 N.E.2d at 466 (valid waiver does not
require that in hindsight the defendant would still speak with police, only that police procedures must
scrupulously respect defendant's free choice made with actual knowledge of rights); Commonwealth v.
Dustin, 373 Mass. 612, 616, 368 N.E.2d 1388, 1391 (1980) (statements not in compliance with Miranda
must be excluded even if voluntary and reliable).

Contested questions of Miranda compliance are not to be submitted to the jury for decision, but
evidence on whether the warnings were given and whether rights were validly waived is relevant to the
jury’s overall determination of voluntariness. Tavares, 385 Mass. at 153 n.19, 430 N.E.2d at 1206 n.19.
Where Miranda warnings were given but were not required, it is within the judge’s discretion whether to
permit evidence of the warnings to be considered by the jury on the issue of voluntariness.
Commonwealth v. Nadworny, 396 Mass. 342, 368-370, 486 N.E.2d 675, 691, cert. denied, 477 U.S.
904 (1986).

4. Impeachment of defendant by otherwise inadmissible statement. YOU have

heard some evidence that in the past the defendant may have made a
statement which is alleged to be inconsistent with the testimony he
(she) has given in this case. If it has been proved to you that the
defendant made such a statement voluntarily, you may consider it
solely to assist you in evaluating the defendant’s credibility as a
witness in this trial.

When you evaluate how reliable any witness is, you may take
into account whether that witness made any earlier statement that
differs in any significant way from his present testimony at trial. It is

for you to say how significant any difference is.
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You may not consider any such statement as any evidence of
the defendant’s guilt. You may not take any such statement as
positive evidence of any fact that is mentioned in it, and you must not
draw any inference of guilt against the defendant if you find that he
(she) made such a statement. The prior statement is relevant only as
to your determination of whether to believe the defendant’s present

testimony in court.

This supplemental instruction may be used when the defendant’s confession or admission was
suppressed for lack of Miranda compliance and therefore was not introduced in the Commonwealth's
case-in-chief, the defendant then testified in his or her own behalf, and the Commonwealth seeks in
rebuttal to impeach the defendant's testimony by offering the otherwise inadmissible confession or
admission as a prior inconsistent statement. Commonwealth v. Britt, 358 Mass. 767, 770, 267 N.E.2d
223, 225 (1971); Commonwealth v. Simpson, 300 Mass. 45, 55-56, 13 N.E.2d 939, 944-945 (1938),
cert. denied, 304 U.S. 565 (1940).

This supplemental instruction should not be used when the defendant’s confession or admission is
introduced as substantive evidence.

A defendant may be impeached with a prior inconsistent statement that was not obtained in compliance
with Miranda if it is voluntary and otherwise trustworthy. Harris v. New York, 401 U.S. 222, 224, 91
S.Ct. 643, 645 (1971); Commonwealth v. Harris, 364 Mass. 236, 238-241, 303 N.E.2d 115, 117-118
(1973). But an involuntary statement may not be introduced even for impeachment purposes. Mincey v.
Arizona, 437 U.S. 385, 98 S.Ct. 2408 (1978). It is an open question whether the judge must sua sponte
conduct a voir dire as to voluntariness when a statement is offered only for impeachment purposes.
Commonwealth v. Nicholson, 20 Mass. App. Ct. 9, 14, 477 N.E.2d 1038, 1042 (1985).

3.580 CONSCIOUSNESS OF GUILT
2009 Edition

You have heard evidence suggesting that the defendant:
Here outline the nature of the evidence, e.g.:

A. Flight. may have fled after he (she) discovered that he (she) was
about to be (arrested for) (charged with) the offense for which he (she) is

now on trial.
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B. False statements. may have intentionally made certain false

statements (before) (after) his (her) arrest.

C. False name. may have used a false name to conceal his (her)

identity.

D. Evidence tampering. may have intentionally tried to (conceal)

(destroy) (falsify) evidence in this case.

E. Witness intimidation or bribery. may have intentionally attempted to
(intimidate or coerce) (bribe) a witness whom he (she) believed would
testify against him (her).

If the Commonwealth has proved that the defendant did |
you may consider whether such actions indicate feelings of guilt by the
defendant and whether, in turn, such feelings of guilt might tend to show
actual guilt on (this charge) (these charges). You are not required to draw
such inferences, and you should not do so unless they appear to be

reasonable in light of all the circumstances of this case.



If you decide that such inferences are reasonable, it will be up to
you to decide how much importance to give them. But you should always
remember that there may be numerous reasons why an innocent person
might do such things. Such conduct does not necessarily reflect feelings
of guilt. Please also bear in mind that a person having feelings of guilt is
not necessarily guilty in fact, for such feelings are sometimes found in
innocent people.

Finally, remember that, standing alone, such evidence is never
enough by itself to convict a person of a crime. You may not find the
defendant guilty on such evidence alone, but you may consider it in your

deliberations, along with all the other evidence.

Whenever the prosecution argues that certain evidence indicates consciousness of guilt, the judge is
required at the defendant’s request to instruct the jury: (1) that they may, but need not, consider such
evidence as a factor tending to prove the defendant’s guilt; (2) that they may not convict on the basis of
such evidence alone; (3) that flight or similar conduct does not necessarily reflect feelings of guilt, since
there are numerous reasons why an innocent person might flee; and (4) that even if flight or similar
conduct demonstrates feelings of guilt, it does not necessarily mean that the defendant is guilty in fact
because guilt feelings are sometimes present in innocent people. If the defense does not request such an
instruction, it “is left to the sound discretion of the judge” whether to give such an instruction sua sponte.
Commonwealth v. Simmons, 419 Mass. 426, 435-436, 646 N.E.2d 97, 102-103 (1995) (discarding Cruz
rule that required such a charge sua sponte); Commonwealth v. Cruz, 416 Mass. 27, 515 N.E.2d 804
(1993); Commonwealth v. Matos, 394 Mass. 563, 566, 476 N.E.2d 608, 610 (1985); Commonwealth v.
Toney, 385 Mass. 575, 433 N.E.2d 425 (1982); Commonwealth v. Henry, 37 Mass. App. Ct. 429, 437-
438, 640 N.E.2d 503, 508-509 (1994); Commonwealth v. Mercado, 24 Mass. App. Ct. 391, 400, 509
N.E.2d 300, 306 (1987); Commonwealth v. Rivera, 23 Mass. App. Ct. 605, 608-610, 504 N.E.2d 371,
373-374 (1987); Commonwealth v. Dwyer, 22 Mass. App. Ct. 724, 728-729, 497 N.E.2d 1103, 1106
(1986). Where consciousness of guilt is central to the prosecution case, it is reversible error for the judge
to charge only on the first two points and to refuse on request to charge as to the third and fourth points.
Commonwealth v. Estrada, 25 Mass. App. Ct. 907, 514 N.E.2d 1099 (1987).

The model instruction has been affirmed as “balanced and in accord with the principles enunciated in”
Toney. Commonwealth v. Knap, 412 Mass. 712, 715-716, 592 N.E.2d 747, 750 (1992).

SUPPLEMENTAL INSTRUCTION
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Where such evidence is of another crime. | caution you, in considering

such evidence, that the defendant is not on trial for , and you
are not to consider such evidence as a substitute for proof of guilt of
the offense with which he (she) is charged. You may use such

evidence only for the purpose | have outlined to you.

NOTES:

1. When inference permissible. The evidence need not be “conclusive” but merely “sufficient” to
warrant a consciousness of guilt instruction. Commonwealth v. Lamont L., 54 Mass. App. Ct. 748, 753,
767 N.E.2d 1105, 1109 (2002). However, probatively weak evidence should be excluded or the jury
charged not to draw such an inference, Commonwealth v. Kane, 19 Mass. App. Ct. 129, 137 n.6, 472
N.E.2d 1343, 1348 n.6 (1985). The judge has discretion to ban the prosecution from arguing a
particular inference of consciousness of guilt because its inflammatory nature outweighs its probative
value. Commonwealth v. Sawyer, 389 Mass. 686, 700, 452 N.E.2d 1094, 1102 (1983) (pretrial jail
break); Connors, 18 Mass. App. Ct. at 290, 464 N.E.2d at 1379 (same).

2. What constitutes evidence of consciousness of guilt. The most common forms of
consciousness of guilt evidence include flight or hiding to avoid apprehension, Commonwealth v.
Roberts, 407 Mass. 731, 735, 555 N.E.2d 588, 591 (1990) (attempted escape while being transported
to court); Commonwealth v. Stewart, 398 Mass. 535, 547-549, 499 N.E.2d 822, 830-831 (1986) (flight
from Commonwealth); Matos, 394 Mass. at 564, 476 N.E.2d at 609 (flight from scene); Commonwealth
v. Jackson, 388 Mass. 98, 103-104, 445 N.E.2d 1033, 1036-1037 (1983) (police chase and shootout);
Commonwealth v. Smith, 350 Mass. 600, 605-607, 215 N.E.2d 897, 902-903 (1966) (hiding);
Commonwealth v. Garuti, 23 Mass. App. Ct. 561, 566-568, 504 N.E.2d 357, 360-361 (1987) (delay in
surrendering to police); Commonwealth v. Connors, 18 Mass. App. Ct. 285, 290-292, 464 N.E.2d 1375,
1379-1380 (1984) (pretrial jail break), giving intentionally false statements to police after the crime,
Commonwealth v. Lavalley, 410 Mass. 641, 649-650, 574 N.E.2d 1000, 1006 (1991); Commonwealth
v. Sullivan, 410 Mass. 521, 526, 574 N.E.2d 966, 970 (1991) (requesting relative to give false story);
Commonwealth v. Merola, 405 Mass. 529, 546-547, 542 N.E.2d 249, 259-260 (1989); Commonwealth
v. Nadworny, 396 Mass. 342, 370-372, 486 N.E.2d 675, 692 (1985), cert. denied, 477 U.S. 904 (1986);
Commonwealth v. Basch, 386 Mass. 620, 624-625, 437 N.E.2d 200, 204-205 (1982); Commonwealth
v. Porter, 384 Mass. 647, 653, 429 N.E.2d 14, 18 (1981); Commonwealth v. Smith, 368 Mass. 126,
129, 330 N.E.2d 197, 198 (1975); Commonwealth v. Connors, 345 Mass. 102, 105, 185 N.E.2d 629,
631 (1962), using a false name or address in connection with the crime, Commonwealth v. Carrion,
407 Mass. 263, 276, 552 N.E.2d 558, 566 (1990); Commonwealth v. Pringle, 22 Mass. App. Ct. 746,
751-752, 498 N.E.2d 131, 134-135 (1986); Commonwealth v. Fetzer, 19 Mass. App. Ct. 1024, 1024-
1025, 476 N.E.2d 981, 982-983 (1985); Commonwealth v. Walters, 12 Mass. App. Ct. 389, 396, 425
N.E.2d 382, 387 (1981); Commonwealth v. DiStasio, 297 Mass. 347, 362, 8 N.E.2d 923, 931-932
(1937), threats or bribery of witnesses, Commonwealth v. Sowell, 22 Mass. App. Ct. 959, 961, 494
N.E.2d 1359, 1362 (1986); Commonwealth v. Toney, 385 Mass. 575, 584 n.4, 433 N.E.2d 425, 431 n.4
(1982); Porter, supra; but see United States v. Pina, 844 F.2d 1, 9 (1st Cir. 1988) (threat against
witness made after witness has already testified should not be allowed as consciousness of guilt; where
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too late to effect trial, its probative value is outweighed by its inflammatory potential), concealing or
destroying evidence, Id.; Commonwealth v. Stanton, 17 Mass. App. Ct. 1, 7, 455 N.E.2d 464, 467
(1983), inordinate interest in the details of a crime, Commonwealth v. Montecalvo, 367 Mass. 46, 52,
323 N.E.2d 888, 892 (1975), refusing to provide saliva, hair and blood examples pursuant to
court order, Commonwealth v. Brown, 24 Mass. App. Ct. 979, 980-981, 573 N.E.2d 693, 695-696
(1987), or altering his appearance after the crime to conceal his physical characteristics, Carrion, 407
Mass. at 277, 552 N.E.2d at 567 (unspecified alteration of appearance); Commonwealth v. Laaman, 25
Mass. App. Ct. 354, 360 n.9, 518 N.E.2d 861, 865 n.9 (1988) (newly-grown beard that hid facial moles
relevant to identification of the perpetrator).

Actions by others. Generally, only a defendant’s own statements or actions can institute
consciousness of guilt, and the judge should not charge that the jury may infer a defendant’s
consciousness of guilt if they disbelieve the defendant’s alibi witnesses. Commonwealth v. Ciampa, 406
Mass. 257, 267, 272, 547 N.E.2d 314, 321, 323-324 (1989). There is a limited exception for “[a]cts of a
joint venturer amounting to consciousness of guilt [which] may be attributed to another joint venturer if
the acts occurred during the course of a joint venture and in furtherance of it.” See Commonwealth v.
Mahoney, 405 Mass. 326, 330-331, 540 N.E.2d 179, 182 (1989).

Flight after subsequent offense. When the defendant fled after a subsequent offense, there is
no automatic rule that evidence of such flight cannot be admitted in the trial of an earlier offense. “While
such a consideration affects the relevance of evidence and may prompt a judge to exclude it,” other
evidence may indicate that the flight evinced consciousness of guilt as to the earlier as well as the later
offense. Commonwealth v. Burke, 414 Mass. 252, 260-261, 607 N.E.2d 991, 997 (1993).

Knowledge that complaint has issued not sufficient. A consciousness of guilt instruction is not
warranted based solely on police having told the defendant that a criminal complaint had issued against
him, without more. “The statement to a lay person that a complaint had ‘issued’ is not meaningful and
does not convey that any particular action is required.” Commonwealth v. Stuckich, 450 Mass. 449,
453, 879 N.E.2d 105, 111 (2008).

Knowledge that police looking for defendant not required. Proof that the defendant knew that
the police were looking for him is not a precondition to a consciousness of guilt instruction based on
alleged flight from the scene of a crime or from his usual environs. Commonwealth v. Figueroa, 451
Mass. 566, 887 N.E.2d 1040 (2008); Commonwealth v. Toney, 385 Mass. 575, 583, 433 N.E.2d 425,
431 (1982).

Perjury. The defendant’s perjury at trial can be considered as evidence of consciousness of guilt,
but an instruction to that effect is disfavored, since it places undue emphasis on only one aspect of the
evidence. If a charge is given, it must carefully avoid implying that perjury is itself sufficient grounds for
a guilty verdict. Commonwealth v. Edgerly, 390 Mass. 103, 109-110, 453 N.E.2d 1211, 1215-1216
(1983); Commonwealth v. Jackson, 388 Mass. 98, 103-104, 445 N.E.2d 1033, 1036-1037 (1983).

3. Defendant’s default at trial requires showing of voluntariness. Evidence of the defendant’s
failure to appear for trial should not be admitted as evidence of consciousness of guilt unless the
Commonwealth, at minimum, shows that the defendant knew of the scheduled court date and
nevertheless failed to appear. Commonwealth v. Hightower, 400 Mass. 267, 269, 508 N.E.2d 850, 852
(1987) (reserving decision on whether failure to appear on a known assigned date, standing alone, is
evidence of consciousness of guilt). See Commonwealth v. Goldoff, 24 Mass. App. Ct. 458, 465-466,
510 N.E.2d 277, 281-282 (1987) (evidence that defendant may have given police a false address, to
which notices were sent, justified submitting issue of consciousness of guilt to jury). The judge should
require the Commonwealth to make a showing before the jury, under the usual rules of evidence, that
the defendant’s absence is voluntary. Otherwise, the judge should warn against drawing any
unfavorable inference from the defendant’s absence. Commonwealth v. Kane, 19 Mass. App. Ct. 129,
134-137, 472 N.E.2d 1343, 1347-1349 (1985). For an instruction about the defendant’s absence that



http://masscases.com/cases/app/17/17massappct1.html
http://masscases.com/cases/sjc/367/367mass46.html
http://masscases.com/cases/app/24/24massappct979.html
http://masscases.com/cases/app/25/25massappct354.html
http://masscases.com/cases/sjc/406/406mass257.html
http://masscases.com/cases/sjc/405/405mass326.html
http://masscases.com/cases/sjc/405/405mass326.html
http://masscases.com/cases/sjc/414/414mass252.html
http://masscases.com/cases/sjc/450/450mass449.html
http://masscases.com/cases/sjc/451/451mass566.html
http://masscases.com/cases/sjc/385/385mass575.html
http://masscases.com/cases/sjc/390/390mass103.html
http://masscases.com/cases/sjc/388/388mass98.html
http://masscases.com/cases/sjc/400/400mass267.html
http://masscases.com/cases/app/24/24massappct458.html
http://masscases.com/cases/app/19/19massappct129.html

may be used when the judge does not permit the jury to consider it as evidence of consciousness of
guilt, see Instruction 1.320.

The Appeals Court has given detailed instructions on the protocol to be followed before a judge
permits a defendant’s midtrial default to be considered by the jury as evidence of consciousness of
guilt:

“When a defendant fails to appear midtrial, the judge is to determine whether the trial should
proceed in the defendant’s absence or whether a mistrial should be declared. In determining this
guestion, the judge must determine whether the defendant’s absence is without cause and voluntary.
This judicial determination, in turn, requires that there be time allotted for some measure of inquiry and
investigation into the reasons for the defendant’s absence and the results of the efforts to locate the
defendant. To this end, the judge should grant a recess of such duration as the judge deems
appropriate to allow for investigation.s There must be evidence introduced on the record. The preferable
practice . . . is that a voir dire hearing should be held directed to the evidence garnered concerning the

circumstances of the defendant’s failure to appear and the efforts to find the defendant.
“Following this hearing, the judge should state a finding concerning whether the defendant’s absence is without cause and
voluntary. If the judge determines not to declare a mistrial, but rather to continue the trial in absentia, then the judge should
give a neutral instruction to the jury to the effect that the defendant may not be present for the remainder of the trial, that the
trial will continue, and that the defendant will continue to be represented by his attorney. If there will be no evidence
adduced before the jury concerning consciousness of guilt, the judge may add that the jury should not speculate as to the
reasons for the defendant’s absence and should not draw adverse inferences, as there are many reasons why a defendant
may not be present for the full trial.
“Conversely, if the prosecution seeks to bring before the jury evidence of the defendant’s flight to lay a foundation for a
consciousness of guilt instruction, the judge should determine (based on the evidence adduced on voir dire) whether
introducing such evidence is warranted. If so, the prosecution briefly may develop the facts and circumstances of the
defendant’s failure to appear, subject to such discretionary limitations as the judge believes necessary. If the judge
determines that a consciousness of guilt instruction is appropriate based on the evidence, and that this instruction will be
incorporated in the final charge, that instruction should be stated in accord with Commonwealth v. Toney, 385 Mass. at 585,
and cases cited therein — all as tailored to the defendant’s failure to appear at trial. See generally Model Jury Instructions
for Use in the District Court § 4.12 (1997).

“ 9 This investigation, in most cases, is not of the kind that would require a substantial amount of time or undue delay in the trial. A
reasonably diligent investigation to determine if there is good cause for the defendant’s absence from trial might entail some of the following
steps: independent police inquiry; contact with the defendant’s family and significant other persons in the defendant’s life; calls to the places
where the defendant lives and works; and inquiry of emergency health facilities in the immediate area where there is a reasonable
probability the defendant may have been treated. Of course, defense counsel also should check to see if the defendant has communicated
with counsel’s law office.”

Commonwealth v. Muckle, 59 Mass. App. Ct. 593[631], 639-640, 797 N.E.2d 456, 463-464 (2003)
(citations omitted). This requirement applies only to absence at trial, and not to flight in anticipation of
being charged with a crime. In the latter case, the Commonwealth is not required to prove that the
defendant’s absence was voluntary but only that it is probative of feelings of guilt. Commonwealth v.
Villafuerte, 72 Mass. App. Ct. 908, 893 N.E.2d 73 (2008).

4. Reference to specific evidence unnecessary. In charging the jury, the judge is not required
to identify specifically which items of evidence may bear on consciousness of guilt, Porter, 384 Mass. at
656 n.12, 429 N.E.2d at 20 n.12, or mention that the defendant has offered an innocent explanation,
Toney, 385 Mass. at 583, 433 N.E.2d at 432.

5. Parties’ strategic decision not to seek instruction. “Generally, if the prosecutor or defense
counsel [seek a] jury instruction on the subject they would be entitled to the benefits of such instruction
. ... A prosecutor might choose not to request a consciousness of guilt instruction because the
evidence raising the issue was of peripheral value and the instruction could divert the jury from
considering other probative evidence on which the prosecutor based the case for conviction. A defense
attorney also, as matter of trial tactics, might not want to request a consciousness of guilt charge if
none is requested by the Commonwealth or given, sua sponte, by the judge. Defense counsel might
feel that it would not assist the defendant’s case to have the judge focus the jury’s attention on such
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matters as flight or concealment, even with cautionary language on how the evidence is to be weighed.
Counsel at the trial might wish only to discuss evidence suggesting consciousness of guilt in closing
arguments or simply to leave it for the jury’s reflection unadorned by comment either by them or the
judge.” Simmons, supra.

6. Right to rebut. The defendant has “an unqualified right to negate the inference of
consciousness of guilt by explaining [the facts] to the jury.” Commonwealth v. Chase, 26 Mass. App. Ct.
578, 580-581, 530 N.E.2d 185, 1887 (1988) (defendant entitled to explain why he lied to police);
Commonwealth v. Kerrigan, 345 Mass. 508, 513, 188 N.E.2d 484, 487 (1963) (same); Garuti, supra
(defendant entitled to explain delay in reporting to police). Such an explanation is offered as to state of
mind, and therefore is not hearsay. Kerrigan, supra; Garuti, supra.

7. Innocent alternatives. A consciousness of guilt inference is permissible even where the
defendant’s actions might have an innocent explanation or indicate consciousness of guilt regarding
unrelated offenses. Commonwealth v. Rivera, 397 Mass. 244, 249-251, 490 N.E.2d 1160, 1163-1164
(1986); Commonwealth v. Sawyer, 389 Mass. 686, 700, 452 N.E.2d 1094, 1102 (1983);
Commonwealth v. Geagan, 339 Mass. 487, 512, 159 N.E.2d 870, 887-888, cert. denied, 361 U.S. 895
(1959); Commonwealth v. Derby, 263 Mass. 39, 46-47, 160 N.E. 315, 317 (1928). The judge has no
obligation to suggest to the jury specific examples of reasons other than consciousness of guilt why the
defendant might have acted as he or she did. See Commonwealth v. Lamont L., 54 Mass. App. Ct. 748,
754, 767 N.E.2d 1105, 1109 (2002); Commonwealth v. Knap, 412 Mass. 712, 715-717, 592 N.E. 2d
747 (1992).

8. “Consciousness of innocence.” It is often appropriate to admit evidence alleged to be
indicative of the defendant’s “consciousness of innocence,” although this may not be of right in all
situations. Whether to draw such an inference should be left to argument, and should not be instructed
on. Commonwealth v. Lam, 420 Mass. 615, 619, 650 N.E.2d 796, 799 (1995) (falling asleep shortly
after being accused of crime); Commonwealth v. Kozec, 21 Mass. App. Ct. 355, 366, 487 N.E.2d 216,
223 (1985) (driving victim to hospital); Commonwealth v. Coull, 20 Mass. App. Ct. 955, 957-958, 480
N.E.2d 323, 326 (1985) (reporting related crime to police); Commonwealth v. Martin, 19 Mass. App. Ct.
117, 121-124, 472 N.E.2d 276, 278-280 (1984) (absence of flight). See Commonwealth v. Preziosi, 399
Mass. 748, 752-753, 506 N.E.2d 887, 890 (1987) (cooperation with police).

9. Incriminating knowledge. Evidence of consciousness of guilt should be distinguished from
evidence of incriminating knowledge, i.e., knowledge of details of the crime that only the perpetrator
would have, which may be admissible to prove identity. Porter, supra.

3.600 DEFENDANT DOES NOT TESTIFY
January 2013

The defendant is entitled to such an instruction on request. It is no longer reversible error to give such an
instruction over the defendant's objection. See notes 1 and 2, infra.
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You may have noticed that the defendant did not testify at this
trial. The defendant has an absolute right not to testify, since the entire
burden of proof in this case is on the Commonwealth to prove that the
defendant is guilty. It is not up to the defendant to prove that he (she) is
innocent.

The fact that the defendant did not testify has nothing to do with
the question of whether he (she) is guilty or not guilty. You are not to draw
any adverse inference against the defendant because he (she) did not
testify. You are not to consider it in any way, or even discuss it in your
deliberations. You must determine whether the Commonwealth has
proved its case against the defendant based solely on the testimony of the

witnesses and the exhibits.

NOTES:

1. When instruction required. The Fifth and Fourteenth Amendments require that, upon
the defendant’s proper request, the judge limit jury speculation by instructing that no adverse inferences
are to be drawn from the fact that the defendant has not testified. Carter v. Kentucky, 450 U.S. 288,
305, 101 S.Ct. 1112, 1121-1122 (1981); Commonwealth v. Sneed, 376 Mass. 867, 871-872, 383
N.E.2d 843, 845-846 (1978); Commonwealth v. Goulet, 374 Mass. 404, 410-414, 372 N.E.2d 1286,
1293-1295 (1978).

2. Instruction over defendant’s objection no longer error. If the defendant requests
that no charge be given, it is not reversible error for the trial judge to instruct the jury on the defendant’s
right not to testify. Commonwealth v. Rivera, 441 Mass. 358, 368-371, 805 N.E.2d 942, 951-953 (2004)
(overruling Commonwealth v. Buiel, 391 Mass. 744, 746-747, 463 N.E.2d 1172, 1173-1174 (1984)).
However, the S.J.C. “remain][s] of the view that judges should not give the instruction when asked not to
do so.” Id., 441 Mass. at 371 n.9, 463 N.E.2d at 953 n.9. A request by the defendant must be clearly
brought to the judge’s attention, Commonwealth v. Thompson, 23 Mass. App. Ct. 114, 502 N.E.2d 541
(1986), although it is better practice for the judge to raise the issue with defense counsel sua sponte,
Id., 23 Mass. App. Ct. at 116 n.1, 402 N.E.2d at 543 n.1; Sneed, 376 Mass. at 871 n.1, 393 N.E.2d at
846 n.1. If there are multiple defendants, the judge must give such an instruction as to any defendant
who requests it, and should consult with counsel for any other defendant who objects to such a charge
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to see whether that defendant really wants reference to him or her to be omitted. Buiel, 391 Mass. at
747 n.3, 463 N.E.2d at 1174 n.3.

3. Phrasing of instruction. “No aspect of the charge to the jury requires more care and
precise expression . . . . Even an unintended suggestion that might induce the jury to draw an
unfavorable inference is error” (citations omitted). Sneed, 376 Mass. at 871, 393 N.E.2d at 846.
Absent a request by the defendant or other special circumstances, it is preferable not to refer to the
constitutional privilege at all, and instead to phrase the defendant's right not to testify in terms of the
defendant's “right to remain passive, and to insist that the Commonwealth prove its case beyond a
reasonable doubt without explanation or denial” by the defendant. Commonwealth v. Thomas, 400
Mass. 676, 678-680, 511 N.E.2d 1095, 1097-1098 (1987) (reasonable, and within spirit of cases, for
defendant to request judge not to refer to his “refusal” or “neglect” to testify); Buiel, 391 Mass. at 746,
463 N.E.2d at 1173; Sneed, 376 Mass. at 871 n.1, 393 N.E.2d at 846 n.1; Commonwealth v. Small, 10
Mass. App. Ct. 606, 611, 411 N.E.2d 179, 183 (1980); Commonwealth v. Powers, 9 Mass. App. Ct.
771, 774, 404 N.E.2d 1260, 1262-1263 (1980). See United States v. Flaherty, 558[668] F.2d 566, 599-
600 (1st Cir. 1981). On the other hand, the defendant is entitled on request to an explicit instruction
that the jury may not draw any adverse inference from the defendant’s exercise of his constitutional
right not to testify. Commonwealth v. Torres, 17 Mass. App. Ct. 676, 677, 461 N.E.2d 1230, 1231
(1984). If reference is made to the constitutional privilege, the phrase “right against self-incrimination”
should be carefully avoided and the phrase “right to remain silent” substituted. Commonwealth v.
Charles, 397 Mass. 1, 9-10, 489 N.E.2d 679, 684-685 (1986); Commonwealth v. Delaney, 8 Mass. App.
Ct. 406, 409-410, 394 N.E.2d 1006, 1008 (1979). On defense request, it is preferable for the judge’s
charge to use the exact words “no adverse inference,” as does the above model instruction.
Commonwealth v. Feroli, 407 Mass. 405, 411, 553 N.E.2d 934, 938 (1990).

4, Unfavorable comment. The Fifth and Fourteenth Amendments to the United States
Constitution and article 12 of the Massachusetts Declaration of Rights prohibit any comment by the
judge which can be fairly understood by the jury as permitting an adverse inference because of the
defendant’s failure to testify. Chapman v. California, 386 U.S. 18, 87 S.Ct. 824 (1967); Griffin v.
California, 380 U.S. 609, 85 S.Ct. 1229 (1965); Commonwealth v. Goulet, 374 Mass. 404, 412, 372
N.E.2d 1288, 1294 (1978); Commonwealth v. Burden, 15 Mass. App. Ct. 666, 681, 448 N.E.2d 387,
397 (1983). The prosecutor is also prohibited from inviting any unfavorable inference, directly or
indirectly. See Jury Trial Manual for Criminal Offenses Tried in the District Court § 2.74.

5. Colloquy unnecessary. The judge is not required to conduct a colloquy with a
defendant who does not testify to ascertain whether this is done knowingly and voluntarily. However,
“[iit may be the better practice for a judge to inform a defendant before trial of the right to testify and the
right not to testify; that the decision, although made in consultation with counsel, is ultimately the
defendant's own; and that the court will protect the defendant's decision.” Commonwealth v. Waters,
399 Mass. 708, 716-717 & n.3, 506 N.E.2d 859, 864-865 & n.3 (1987); Commonwealth v. Hennessey,
23 Mass. App. Ct. 384, 386-390, 502 N.E.2d 943, 945-948 (1987).
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3.620 EXCLUDED QUESTION; STRICKEN EVIDENCE
2009 Edition

. EXCLUDED QUESTION

During this trial, it is the duty of the attorneys to object to
evidence that may not be admissible under our rules of evidence.

If | “sustain” an objection — that is, if | do not allow the witness
to answer — you are to disregard that question and you must not wonder
or guess about what the answer might have been. An unanswered
guestion is not evidence.

Please note also that a lawyer’s question itself, no matter how
artfully phrased, is not any evidence. A question can only be used to give
meaning to a withess’s answer. If a question includes any suggestions or
insinuations, you are to ignore them unless | permit the witness to answer
and the witness confirms those suggestions.

All of this comes down to a simple rule: testimony comes from

the witnesses, not from the lawyers.

Commonwealth v. Repoza, 382 Mass. 119, 131, 414 N.E.2d 591, 598 (1980); Commonwealth v.
Paradiso, 368 Mass. 205, 208 n.2, 330 N.E.2d 825, 827 n.2 (1975); Commonwealth v. Bailey, 12 Mass.
App. Ct. 104, 106 n.2, 421 N.E.2d 791, 793 n.2 (1981).

II. STRICKEN EVIDENCE

(I have just ordered) (Sometime during this trial | may order)
some (testimony) (piece of evidence) to be stricken from the record. Since

it is no longer evidence, you must disregard it.
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| recognize that it is a difficult thing for you to ignore something
that you have (heard) (seen). But please keep in mind why we have rules of
evidence. They are not there to keep evidence from you, but to make sure
that all the evidence before you is presented in a reliable form so that you
are in a fair position to be able to assess its truth. If | strike something
from the record, it is because it would be unreliable or misleading for you
to rely on it in that form.

Now it may seem hard to put something out of your mind once
you have heard it. But it is really no different than adding up a column of
numbers and then going back and subtracting one number in the column
from the total. The (testimony) (piece of evidence) that | (have stricken)
(may strike) is no longer evidence. You are therefore to subtract it from
your consideration when you decide what all the evidence adds up to.

It is your sworn duty not to consider information that has been

stricken from the record in deciding this case.

Some phrasing in the model instruction was adapted from Charrow & Charrow, “Making Legal Language
Understandable: A Psycholinguistic Study of Jury Instructions,” 79 Colum. L. Rev. 1306, 1344-1345
(1979). The "column of numbers" analogy was suggested by Hon. Abraham D. Sofaer, formerly of the
United States District Court for the Southern District of New York.

The judge must be careful not to present his or her function in excluding inadmissible evidence in a way
that improperly vouches for the reliability of the evidence that is admitted, particularly where the defense
does not offer any evidence. Commonwealth v. Richards, 53 Mass. App. Ct. 333, 338-341, 758 N.E.2d
1095, 1098-1100 (2001) (error to charge that admitted evidence is “reliable” and “high quality
information”).

3.640 EXPERT WITNESS
2009 Edition
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When a case involves a technical issue, a person with special
training or experience in that technical field is permitted to give his or her
opinion about that technical issue, in order to help you as the jury.

Merely because a witness has expressed an opinion, however,
does not mean that you must accept that opinion. In the same way as with
any other witness, it is up to you to decide whether to rely on it. You may
accept it or reject it, and give it as much weight as you think it deserves. In
making your assessment, you may consider the witness’s education and
experience, the reasons given for the opinion, and all the other evidence in

the case.

Commonwealth v. Montecalvo, 367 Mass. 46, 54, 323 N.E.2d 888, 893 (1975); Commonwealth v. Costa,
360 Mass. 177, 183, 274 N.E.2d 802, 806 (1971); Commonwealth v. Smith, 357 Mass. 168, 178, 258
N.E.2d 13, 19-20 (1970). Manual of Model Jury Instructions for the Ninth Circuit § 4.16 (1985 ed.);
Committee on Pattern Jury Instructions, District Judges Ass'n of the Eleventh Circuit, Pattern Jury
Instructions—Criminal Cases 8§ 7 (1985 ed.). As to when expert testimony is appropriate, see Jury Trial
Manual for Criminal Offenses Tried in the District Court § 2.46. Language from the instruction approved in
Commonwealth v. Rodriguez, 437 Mass. 554, 561, 773 N.E.2d 946 (2002), should be used with caution
because its repeated use of the word “true” could invite speculation about the standard of proof for
determining whether facts are “true.” Commonwealth v. Hinds, 450 Mass. 1, 875 N.E.2d 488 (2007).

The assessment of an expert witness’s qualifications is shared by the judge and the jury. The judge must
make a preliminary finding that the proffered witness is at least minimally qualified to testify as an expert,
and may not abdicate that responsibility to the jury. The jury must then assess the soundness and
credibility of the expert’s opinion, and one factor in that assessment is the extent of the expert’s
knowledge and experience. The model instruction avoids the word “expert,” since it may prejudice the
jury’s ultimate responsibility to accept or reject the witness’s expertise. Leibovich v. Antonellis, 410 Mass.
568, 572-573, 574 N.E.2d 978, 982 (1991).

ALTERNATE INSTRUCTION
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There is one more point about witnesses to address: expert
witnesses. This term refers to withesses who have specialized
training or experience in a particular field. Generally, in cases that are
tried in our courts, both civil and criminal, witnesses may testify only
to facts that are within their own personal knowledge — that is, things
that they have personally seen or heard or felt. However, in a variety
of cases, issues arise that are beyond the experience of lay persons,
and in those types of cases, we allow a person with specialized
training or experience, called an expert witness, to testify, and to
testify not only to facts, but also to opinions, and the reasons for his
or her opinions, on issues that are within the witness’s field of

expertise and are relevant and material to the case.



Because a particular witness has specialized training and
experience in his or her field does not put that witness on a higher
level than any other witness, and you are to treat the so-called expert
witness just like you would treat any other witness. In other words, as
with any other witness, it is completely up to you to decide whether
you accept the testimony of an expert witness, including the opinions
that the witness gave. It is also entirely up to you to decide whether
you accept the facts relied on by the expert and to decide what
conclusions, if any, you draw from the expert’s testimony. You are
free to reject the testimony and opinion of such a witness, in whole or
in part, if you determine that the witness’s opinion is not based on
sufficient education and experience or that the testimony of the
witness was motivated by some bias or interest in the case. You must
also, as has been explained, keep firmly in mind that you alone decide
what the facts are. If you conclude that an expert’s opinion is not
based on the facts, as you find those facts to be, then you may reject

the testimony and opinion of the expert in whole or in part.



You must remember that expert withesses do not decide cases;
juries do. In the last analysis, an expert witness is like any other
witness, in the sense that you alone make the judgment about how
much credibility and weight you give to the expert’s testimony, and

what conclusions you draw from that testimony.

Commonwealth v. Hinds, 450 Mass. 1, 875 N.E.2d 488 (2007) (recommending this model instruction as
preferable to the standard Superior Court instruction approved in Commonwealth v. Rodriguez, 437 Mass.
554, 561, 773 N.E.2d 946 [2002]).

SUPPLEMENTAL INSTRUCTION

Assumed facts. Members of the jury, you will have noticed that this

witness offered you an opinion that was based on certain assumed
facts. It is permissible for a witness to testify in that form, because it
Is your responsibility — and not the witness’s — to determine from all
the evidence what the facts are.

Obviously, such an opinion is of use to you only if the facts
which the witness has been asked to assume, and on which his (her)
opinion is based, are in fact true.

If you find that one or more significant facts that the witness was
asked to base his (her) opinion upon are not true, then his (her)
opinion is not relevant to the facts of this case, and you should not

consider his (her) opinion in your deliberations.
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Commonwealth v. Bjorkman, 364 Mass. 297, 306, 303 N.E.2d 715, 721 (1973); Commonwealth v. Taylor,
327 Mass. 641, 649, 100 N.E.2d 22, 26-27 (1951). See Bagge’s Case, 369 Mass. 129, 134, 338 N.E.2d
348, 352 (1975); Wing v. Commonwealth, 359 Mass. 286, 287-288, 268 N.E.2d 658, 659-660 (1971);
Commonwealth v. Ward, 14 Mass. App. Ct. 37, 41-42, 436 N.E.2d 439, 443 (1982).

An expert opinion may be based either on facts or data in evidence or “on facts or data not in evidence if
the facts or data are independently admissible and are a permissible basis for an expert to consider in
formulating an opinion.” Allowing an opinion to be based on admissible but not actually admitted facts
“eliminate[s] the necessity of producing exhibits and withesses whose sole function is to construct a
proper foundation for the expert’s opinion.” Department of Youth Servs. v. A Juvenile, 398 Mass. 516,
531-532, 499 N.E.2d 812, 821 (1986).

“If a party believes that an expert is basing an opinion on inadmissible facts or data, the party may
request a voir dire to determine the basis of the expert opinion.” Id. Absent a request for advance voir
dire, the withess may offer the jury an expert opinion without disclosing the facts on which it is based, but
the other party has the right to explore those facts on cross-examination. This has eliminated the
requirement that the proponent elicit expert testimony only through hypothetical questions. Id.

3.660 FIRST COMPLAINT
2009 Edition

The jury should be instructed on the limited use of such evidence both when it is admitted and again
during final instructions. This is not a per se requirement, however, and the omission of contemporaneous
instructions is evaluated on a case-by-case basis. Commonwealth v. Licata, 412 Mass. 654, 660, 591
N.E.2d 672, 675 (1992); Commonwealth v. Lorenzetti, 48 Mass. App. Ct. 37, 716 N.E.2d 1067 (1999).

The alleged victim is also known as the “complainant.” In sexual
assault cases we allow testimony by one person whom the complainant
told of the alleged assault. We call this “first complaint” evidence. The
complainant may have reported the alleged sexual assault to more than
one person. However, our rules normally permit testimony only as to the

complainant's first report.
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(The next witness will testify) (During this case you heard a
witness testify) about the complainant’s “first complaint.” You may
consider this evidence only for specific limited purposes: first, to establish
the circumstances in which the complainant first reported the alleged
offense, and then to determine whether that first complaint either supports
or fails to support the complainant’s own testimony about the crime.

You may not consider this testimony as evidence that the
assault in fact occurred. The purpose of this “first complaint” evidence is
to assist you in your assessment of the credibility and reliability of the
complainant’s testimony here in court.

In assessing whether this “first complaint” evidence supports or
detracts from the complainant’s credibility or reliability, you may consider
all the circumstances in which the first complaint was made. The length of
time between the alleged crime and the report of the complainant to this
witness is one factor you may consider in evaluating the complainant’s
testimony, but you may also consider that sexual assault complainants

may delay reporting the crime for a variety of reasons.

Commonwealth v. King, 445 Mass. 217, 247, 834 N.E.2d 1175, 1200 (2005), cert. denied, 546 U.S. 1216
(2006). The instruction should be given both before the first complaint witness testifies and again during
the final instructions. 1d., 445 Mass. at 248, 834 N.E.2d at 1201; Commonwealth v. Licata, 412 Mass.
654, 591 N.E.2d 672, 675 (1992).

SUPPLEMENTAL INSTRUCTION
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When non-sexual crime also charged. YOU may consider any such

statements made after the incident only to corroborate the
complainant’s present testimony about the alleged sexual assault.

They are not relevant to the alleged [non-sexual offense] at all, and you

may not consider them in evaluating the victim’s testimony about that

alleged offense.

NOTES:

1. Fresh complaint doctrine abolished and first complaint doctrine recognized.
Commonwealth v. King, 445 Mass. 217, 834 N.E.2d 1175 (2005), cert. denied, 546 U.S. 1216 (2006),
abolished the fresh complaint doctrine and substituted for it the doctrine of “first complaint.” The change
applies to all cases tried after the rescript in the King case issued on October 27, 2005. King, 445
Mass. at 218, 834 N.E.2d at 1180.

Relevance and admissibility. First complaint testimony is limited to the specific purpose of
assisting the jury in determining the credibility of the complainant's own testimony about the alleged
sexual assault and therefore admissible except “where neither the occurrence of a sexual assault nor
the complainant's consent is at issue.” It is not admissible to prove the truth of the allegations, or in
cases where the sole issue is the identity of the perpetrator. Id., 445 Mass. at 247-248, 834 N.E.2d at
1200-1201.

Delay now goes to weight, not admissibility. Unlike the prior rule, first complaint evidence
should not be excluded because of a delay in reporting the alleged assault. Any delay is only one factor
the jury may consider in weighing the complainant’s testimony. Id., 445 Mass. at 242, 834 N.E.2d at
1197.

Commonwealth limited to one first complaint witness or substitute. Only one first complaint
witness may testify, since the testimony of multiple witnesses “likely serves no additional corroborative
purpose, and may unfairly enhance a complainant’s credibility as well as prejudice the defendant . .. .”
Generally the first complaint witness must be “the first person told of the assault.” If that person is
unable to testify (e.g., unavailable, incompetent, or too young to testify meaningfully), the
Commonwealth may file a motion in limine and the judge may, in his or her discretion, admit testimony
of a single substitute complaint witness. Id., 445 Mass. at 243-244, 834 N.E.2d at 1197-1198. The
judge may also allow a substitute when the victim’s first encounter “does not constitute a complaint”
(e.g., when the victim expresses upset but does not actually state that she has been sexually
assaulted) or where the first person encountered has an obvious bias or motive to minimize or distort
the victim’s remarks. The substitute “should in most cases be the next complaint witness, absent
compelling circumstances justifying further substitution.” The Commonwealth may not “pick and choose
among various complaint witnesses to locate the one with the most complete memory, the one to whom
the complainant related the most details, or the one who is likely to be the most effective witness . . . .
Generally, a voir dire is the appropriate mechanism by which to make the preliminary determinations
required by such a decision.” The judge should make any necessary findings of fact on which a
substitution decision is dependent. Commonwealth v. Murungu, 450 Mass. 441, 879 N.E.2d 99 (2008).
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See Commonwealth v. Lyons, 71 Mass. App. Ct. 671, 673-674, 885 N.E.2d 848, 850-851 (2008) (after
admitting complainant’s tape-recorded 911 call as first complaint testimony, reversible error also to
admit complaint to responding officer).

Permissible scope of witness’s testimony. The first complaint withess may testify to the details
provided by the complainant about the assault, as well as the witness’s own observations of the
complainant during the complaint, and “the events or conversations that culminated in the complaint;
the timing of the complaint, and other relevant conditions that might help a jury assess the veracity of
the complainant’s allegations or assess the specific defense theories as to why the complainant is
making a false allegation.” Id., 445 Mass. at 244, 834 N.E.2d at 1198.

Permissible scope of complainant’s testimony. Unlike the prior law, see Commonwealth v.
Peters, 429 Mass. 22, 30, 705 N.E.2d 1118, 1123 (1999), the complainant herself or himself is no
longer limited to testifying only that a complaint was made and to whom. If a first complaint witness or
substitute testifies, the complainant may now also testify as to the details of the first complaint (i.e.,
what he or she told the first complaint witness) and why the complaint was made at that time. If no first
complaint witness or substitute testifies, the complainant may not testify to the fact of the complaint or
its details unless the witness is absent for a compelling reason that is not the Commonwealth’s fault.
King, 445 Mass. at 245 & n.24, 834 N.E.2d at 1198 & 1199 n.24. The complainant may not testify about
whom else she told in addition to the first complaint withess, even if the details of those conversations
are omitted, since “the jury are likely to assume, and reasonably so, that the complainant repeated the
substance of her testimony to each person to whom she complained.” The judge should not allow a
description of the investigative process, which is irrelevant to guilt and prejudicial. Commonwealth v.
Stuckich, 450 Mass. 449, 879 N.E.2d 105 (2008).

Defense not limited to one rebuttal witness. The defense is not limited to one witness in
attempting to show that the first complaint was misleading, inaccurate or false, that the proferred first
complaint witness was not in fact the first person complained to, or that the complainant did not
complain at the time, to the person, or in the detail one would expect. Commonwealth v. Murungu, 450
Mass. 441, 879 N.E.2d 99 (2008).

2. Expert on general characteristics of abused children. “Notwithstanding the theoretical right
of a qualified [first] complaint witness also to testify [as an expert] to the general characteristics of
sexually abused children, . . . prosecutors would be well advised to avoid such juxtaposition and, if it
occurs, trial judges should be alert to its considerable prejudicial potential.” Commonwealth v. Swain,
36 Mass. App. Ct. 433, 444-445, 632 N.E.2d 848, 856 (1994).
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3.680 IMPEACHMENT BY PRIOR CONVICTION OF A CRIME
G.L.c.2338 21
2009 Edition

. IMPEACHMENT OF DEFENDANT

You have heard evidence that the defendant was previously
convicted of a crime. You may consider that information only for the
purpose of helping you to decide whether or not to believe his (her)
present testimony and how much weight, if any, to give it. You may not
draw any inference of guilt against the defendant because of his (her) prior
conviction.

The fact that the defendant was once found guilty of another
crime does not mean that he (she) is guilty of this charge, and you must
not consider that prior conviction to be any indication of guilt on this
charge. You may consider the defendant’s prior conviction solely to help

you to determine whether or not he (she) is a truthful witness.

G.L. c. 233, 8§ 21. The defendant waives the right to such a limiting instruction by not requesting it or
objecting to its omission. Commonwealth v. Whitehead, 379 Mass. 640, 661, 400 N.E.2d 821, 836 (1980);
Commonwealth v. Cook, 351 Mass. 231, 237, 218 N.E.2d 393, 397, cert. denied, 385 U.S. 981 (1966).

[I. IMPEACHMENT OF NON-DEFENDANT WITNESS

You have heard evidence that (this) (a) witness was previously
convicted of a crime. You may consider that information, along with any
other pertinent information, in deciding whether or not to believe (this)

(the) witness’s present testimony and how much weight, if any, to give it.


https://malegislature.gov/Laws/GeneralLaws/PartIII/TitleII/Chapter233/Section21
https://malegislature.gov/Laws/GeneralLaws/PartIII/TitleII/Chapter233/Section21
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SUPPLEMENTAL INSTRUCTION

Crimes involving dishonesty. It iS for you to say how much weight you
should give a prior conviction in determining the (defendant’s)
(witness’s) credibility. You might want to consider whether past
crimes involving dishonesty are more relevant than past crimes that
did not involve dishonesty, but it is up to you to decide how relevant
you think any particular past conviction is to the (defendant’s)

(witness’s) present truthfulness.

Commonwealth v. Cefalo, 381 Mass. 319, 335, 409 N.E.2d 719, 729-730 (1980); Commonwealth v.
Bumpus, 362 Mass. 672, 682-683, 290 N.E.2d 167, 176 (1972), vacated and remanded, 411 U.S. 945
(1973), aff'd on rehearing, 365 Mass. 66, 309 N.E.2d 491 (1974), denial of habeas corpus aff'd sub nom.
Bumpus v. Gunter, 635 F.2d 907 (1st Cir. 1980), cert. denied, 450 U.S. 1003 (1981).

NOTES:

1. Generally. “The idea underlying G.L. c. 233, 8 21, is that a conviction of a prior crime is a valid
measure of the truthfulness of a witness, i.e., willingness to violate law translates to willingness to give
false testimony, and it is solely for that purpose that the evidence of a prior conviction is received. That
jurors, properly instructed, use a prior conviction only for that limited purpose may not be our most
plausible legal fiction, but we adhere to it — not least because application of the statute so requires”
(citations omitted). Commonwealth v. Chartier, 43 Mass. App. Ct. 758, 762-763, 686 N.E.2d 1055, 1058
(1997).

2. Applicable statutes. General Laws c. 233, 8 21 limits the adult convictions which may be
admitted to impeach credibility. General Laws c. 119, 8§ 60 provides that juvenile delinquency findings
based on violations of statutes (but not those based on violations of municipal ordinances or by-laws)
“may be used for impeachment purposes in subsequent delinquency or criminal proceedings in the
same manner and to the same extent as prior criminal convictions.” General Laws c. 276, 88 100A-
100C and G.L. c. 94C, 8§ 34 restrict the use of sealed convictions, subject to the constitutional right to
show bias. Commonwealth v. Santos, 376 Mass. 920, 925-926, 384 N.E.2d 1202, 1204-1206 (1978).

3. Judge’s discretion to exclude impeachment by prior conviction. Although it is not apparent
on the face of G.L. c. 233, § 21, a judge has discretion to preclude the use of a prior conviction to
impeach the credibility of a criminal defendant who chooses to testify, and upon request the judge must
exercise such discretion one way or the other. Commonwealth v. Knight, 392 Mass. 192, 193-195, 465
N.E.2d 771, 773-774 (1984). It is reversible error for the judge to refuse to do so. Commonwealth v.
Ruiz, 22 Mass. App. Ct. 297, 301, 493 N.E.2d 511, 514 (1986), aff'd, 400 Mass. 214, 508 N.E.2d 607
(1987). A judge has the same discretion to exclude the use of a prior conviction to impeach a witness
other than the defendant. Commonwealth v. Bucknam, 20 Mass. App. Ct. 121, 123-124, 478 N.E.2d
747, 749 (1985).
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4. Representation by counsel. If the defendant’s prior conviction resulted in a jail sentence, the
proponent must show that the defendant was represented by counsel or had validly waived counsel,
Loper v. Beto, 405 U.S. 473, 483, 92 S.Ct. 1014, 1019 (1972); Commonwealth v. Napier, 417 Mass. 32,
33, 627 N.E.2d 913, 914 (1994); Commonwealth v. Proctor, 403 Mass. 146, 147, 526 N.E.2d 765, 766-
767 (1988); Gilday v. Commonwealth, 355 Mass. 799, 247 N.E.2d 396 (1969). This requirement may
be satisfied by a notation of the name of counsel on the face of the complaint, or a judge’s notation of
waiver by the defendant, or a copy of the “Notice of Assignment of Counsel.” Napier, 417 Mass. at 33-
34, 627 N.E.2d at 914. It is undecided whether representation by counsel must be shown before using
the prior conviction of a nonparty witness. Id.

5. Method of proof. Generally a prior conviction may be proved only through a certified copy of
the record of conviction and not through cross-examination of the witness. See, e.g. Commonwealth v.
Atkins, 386 Mass. 593, 600, 436 N.E.2d 1203, 1207 (1982). The traditional procedure is to read the
record of conviction, to ask the witness if he or she is the person named therein, and upon such
admission to offer the record in evidence. Commonwealth v. Connolly, 356 Mass. 617, 626, 255 N.E.2d
191, 197 (1970). The record of conviction should not be put before the jury, however, if it contains
extraneous entries, such as defaults, aliases, or probation surrenders. Commonwealth v. White, 27
Mass. App. Ct. 789, 795, 543 N.E.2d 703, 707 (1989); Commonwealth v. Ford, 20 Mass. App. Ct. 575,
578-579, 481 N.E.2d 534, 536 (1985), aff'd, 397 Mass. 298, 300-301, 490 N.E.2d 1166, 1168 (1986);
Commonwealth v. Clark, 23 Mass. App. Ct. 375, 380-383, 502 N.E.2d 564, 568 (1987). The “better
reasoned approach” is also to exclude any reference to the sentence, except perhaps in
crossexamination of a withess who denies the conviction. Commonwealth v. Eugene, 438 Mass. 343,
352-353 & n.7, 780 N.E.2d 893, 900-901 (2003). If the withess was convicted only of a lesser included
offense, the better practice is to omit any reference to the greater charge. Commonwealth v. Gagliardi,
29 Mass. App. Ct. 225, 238, 559 N.E.2d 1234, 1243 (1990). “The problem could be readily avoided by
proving the convictions through admissions by the defendant in response to the prosecutor’s questions
without offering the certified papers; or by securing certifications of records properly abbreviated.” Ford,
20 Mass. App. Ct. at 578 n.4, 481 N.E.2d at 536 n.4.

6. Limited authority to restrict multiple prior offenses. A defendant’s prior convictions are
admissible under G. L. c. 233, § 21 for impeachment purposes unless the danger of unfair prejudice
outweighs their probative value. “It is at least difficult, if not impossible” to show an abuse of the judge’s
discretion in admitting prior convictions unless there is a “substantial similarity” between a prior
conviction and the offenses being tried. Introducing a large number of prior convictions does not by
itself create a risk of unfair prejudice. Nor does § 21 authorize a judge to exclude multiple offenses that
are dissimilar to the charged offenses because, in combination, they might imply that the defendant had
a propensity for violence. “We have never considered the effect of prior convictions in combination, and
we decline to do so now.” Commonwealth v. Brown, 451 Mass. 200, 884 N.E.2d 488 (2008).

7. Pending charges. Ordinarily the defense is entitled to impeach a prosecution witness with his
or her pending criminal charges, in order to suggest bias because the witness has reason to curry favor
with the prosecution. “There is, nevertheless, some room for the exercise of discretion” by the judge,
e.g. where the witness made prior consistent statements prior to his or her arrest. Commonwealth v.
DiMuro, 28 Mass. App. Ct. 223, 228-229, 548 N.E.2d 896, 899-900 (1990). The judge may not routinely
permit evidence of criminal charges pending against a defense witness unless the facts point to the
possibility of particularized bias (e.g. the charges grow out of the same incident that is being tried). The
theory that any pending charge inculcates a generalized bias against the Commonwealth is too tenuous
to serve as a basis for impeaching a defense witness. Commonwealth v. Smith, 26 Mass. App. Ct. 673,
532 N.E.2d 57 (1988).

8. Prior arrests. Prior arrests not resulting in conviction are generally inadmissible to impeach a
witness, unless there is some persuasive explanation why the arrest might indicate bias or a motive to
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lie (e.g. a witness found in a compromising situation who might himself or herself fear prosecution as a
recidivist). Commonwealth v. Allen, 29 Mass. App. Ct. 373, 378, 560 N.E.2d 704, 707 (1990).

9. Prior out-of-state OUI convictions. With respect to prior out-of-state OUI convictions, see
Commonwealth v. Flaherty, 61 Mass. App. Ct. 776, 777-779, 814 N.E.2d 398, 401 (2004) (conviction of
a NH OUI criminal “violation” is a “conviction” for purposes of establishing a prior OUI offense under
G.L.c. 90, § 24).

For a discussion of impeachment by prior conviction, see Jury Trial Manual for Criminal Offenses
Tried in the District Court § 2.50.

3.700 IMPEACHMENT BY PRIOR INCONSISTENT STATEMENT,

REHABILITATION BY PRIOR CONSISTENT STATEMENT
January 2013

.IMPEACHMENT BY PRIOR INCONSISTENT STATEMENT
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When you consider whether to believe a witness or how much
weight to give his (her) testimony, you may consider whether that witness
said or wrote something earlier that differs in any significant way from his
(her) present testimony in the courtroom. Itis for you to say whether there
Is a difference and how significant any difference is.

Please note that you may not use the witness’s earlier statement
as proof that something said in it is true.

[So, for example, if a witness testified here that he found a
doughnut, but had earlier written that he found a bagel, that earlier
statement would not prove that he found a bagel, but it might raise a doubt
as to whether he was truthful or accurate when he testified that he found a
doughnut.]

The earlier statement is brought to your attention for the sole
purpose of discrediting or casting doubt on the accuracy of the witnhess’s
present testimony here at the trial. It is for you to decide whether it does
So.

[Il. REHABILITATION BY PRIOR CONSISTENT STATEMENT




Normally you may not consider any statement that a witness
made in the past which is similar to that withess’s testimony at trial. That
rule rests in part on our common experience that saying something
repeatedly does not necessarily make it any more or less true. But we
make an exception to that rule where there has been a suggestion that a
witness may have recently contrived his testimony. In determining how
reliable a witness is who has been accused of recently inventing his
testimony, you may consider any earlier statements that the withness made
which are consistent with his present testimony. It is for you to say how
important the consistency is, depending on when any earlier statement
was made and any other circumstances that you consider significant.

The earlier statement is not itself positive evidence of any fact
that is mentioned in it.

To repeat, if there has been a suggestion that a witness recently
contrived his testimony at this trial, when you evaluate that claim you may
also take into account any earlier statement the witness made which is
consistent with his present testimony. The prior statement is relevant only
as to the witness’s credibility, and you may not take it as proof of any fact

contained in it.

NOTES:



1. Prior inconsistent statements. See Commonwealth v. Festo, 251 Mass. 275, 278-
279, 146 N.E. 700, 701-702 (1925). See also Commonwealth v. Noble, 417 Mass. 341, 629 N.E.2d
1328 (1994) (Daye rule has been expanded to grand jury testimony unrelated to
identification);Commonwealth v. Daye, 393 Mass. 55, 469 N.E.2d 483 (1984) (prior inconsistent
statements before grand jury are admissible as substantive evidence if uncoerced and based on
personal knowledge, and declarant can be effectively cross-examined at trial); Commonwealth v.
Basch, 386 Mass. 620, 623, 437 N.E.2d 200, 203 (1982) (permissible to limit on collateral, but not on
material, issue); Commonwealth v. Simmonds, 386 Mass. 234, 242, 434 N.E.2d 1270, 1276 (1982)
(prior statement need not directly contradict present testimony); Commonwealth v. Cobb, 379 Mass.
456, 465-466, 405 N.E.2d 97, 102-103, vacated and remanded on other grounds sub nom.
Massachusetts v. Hurley, 449 U.S. 809 (1980), appeal dismissed sub nom. Commonwealth v. Hurley,
382 Mass. 690 (1981), S.C., 391 Mass. 76 (1984) (whether permissible to limit Commonwealth's
impeachment because of prejudicial effect); Commonwealth v. Reddick, 372 Mass. 460, 463, 362
N.E.2d 519, 521 (witness's failure to remember earlier statements); Commonwealth v. Festa, 369
Mass. 419, 426, 341 N.E.2d 276, 281 (1976) (same); Commonwealth v. Chin Kee, 283 Mass. 248, 261,
186 N.E. 253, 259 (1933) (witness without present memory cannot be impeached with earlier
statements); Commonwealth v. Rosadilla-Gonzalez, 20 Mass. App. Ct. 407, 413, 480 N.E.2d 1051,
1057 (1985) (judge not required to tell jury which evidence is allegedly a prior inconsistent statement);
Commonwealth v. Denson, 16 Mass. App. Ct. 678, 684-685, 454 N.E.2d 1283, 1287 (1983) (error to
limit to instances of falsification rather than mistake or confusion); Commonwealth v. Hollyer, 8 Mass.
App. Ct. 428, 431-433, 395 N.E.2d 354, 356-357 (1979) (introducing balance of earlier statement).

A judge is required on request to give a limiting instruction on the evidentiary effect of prior
inconsistent statements. Failure to do so may be reversible error in some circumstances.
Commonwealth v. Martin, 19 Mass. App. Ct. 117, 119-120 & n.3, 472 N.E.2d 276, 278 & n.3 (1984).
See Commonwealth v. Anderson, 396 Mass. 306, 316, 486 N.E.2d 19, 25 (1985).

Where there is no objection or request for a limiting instruction, a prior inconsistent statement
may be considered as substantive evidence. Commonwealth v. Luce, 399 Mass. 479, 482, 505 N.E.2d
178, 180 (1987); Commonwealth v. Costa, 354 Mass. 757, 757, 236 N.E.2d 94, 95 (1968).

This instruction should be given only if an objection was made to the prior inconsistent
testimony and its use was limited by the trial judge. If the prior statement was admitted without
objection, or if the prior statement admitted is prior sworn testimony as defined in Mass. G. Evid. §
801(d)(1)(A) (2012), the evidence is admitted for its truth. See id. at § 613 & note, third par.

2. Prior consistent statements. See Commonwealth v. Brookins, 416 Mass. 97, 103, 617
N.E.2d 621, 624 (1993) (prior consistent statement must precede bias allegedly influencing testimony);
Commonwealth v. Andrews, 403 Mass. 441, 454-455, 530 N.E.2d 1222, 1229-1230 (1988) (judge, and
thereafter jury, may conclude that there has been a claim of recent contrivance even where witness's
opponent denies such); Commonwealth v. Mayfield, 398 Mass. 615, 629, 500 N.E.2d 774, 783 (1986)
(prior consistent statement admissible to rebut claim of recent contrivance, inducements or bias);
Commonwealth v. Haywood, 377 Mass. 755, 762-763, 388 N.E.2d 648, 653 (1979); Commonwealth v.
Binienda, 20 Mass. App. Ct. 756, 758, 482 N.E.2d 874, 876 (1985) (reversible error to admit victim's
prior consistent statement on material issue unless made before the alleged motive to fabricate arose).

A prior consistent statement is also admissible to shore up in-court testimony and rebut a prior
inconsistent statement if it appears that the prior inconsistent statement may have been the aberrant
product of transitory bias or pressure of some sort. Commonwealth v. Horne, 26 Mass. 996, 998, 530
N.E.2d 353, 356 (1988). The model instruction may be appropriately adapted for such a situation.
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3.720 MUG SHOTS
2009 Edition

One of the witnesses has testified that [e.g. the police showed the witness

a photo of the defendant] . If you accept that testimony, you are not to draw any

inference against the defendant because the police had his (her)
photograph.

Police departments collect pictures of many people from many
different sources and for many different reasons. You are not to speculate
what the reason was in this case. The fact that the police may have had the
defendant’s picture does not mean that the defendant committed this or

any other crime.

Commonwealth v. Tuitt, 393 Mass. 801, 808-809, 473 N.E.2d 1103, 1109 (1985); Commonwealth v.
Blaney, 387 Mass. 628, 634-640 & n.7, 442 N.E.2d 389, 394-396 & n.7 (1982); Commonwealth v.
Lockley, 381 Mass. 156, 165-166, 408 N.E.2d 834, 841 (1980); Commonwealth v. Johnson, 27 Mass.
App. Ct. 746, 752-753, 543 N.E.2d 22, 25-26 (1989).

Some phrases in the model instruction are based on Manual of Jury Instructions for the Ninth Circuit §
2.09 (1985 ed.). Commonwealth v. Pullum, 22 Mass. App. Ct. 485, 490, 494 N.E.2d 1355, 1359 (1986),
approved additional language that "the police . . . may obtain pictures of people . . . who were arrested,
and later found not guilty; of people who have applied for identification cards, of people who have applied
for hackney licenses, and of people who have applied for a gun permit.”

Prosecutors are expected to avoid references in testimony to the sources of such photographs.
Commonwealth v. Perez, 405 Mass. 339, 344, 540 N.E.2d 681, 684 (1989). Whenever possible, it is best
to leave the jury with the impression that such photographs were taken after the defendant’s arrest on the
current charges. Commonwealth v. Banks, 27 Mass. App. Ct. 1193, 543 N.E.2d 433 (1989). For the
procedures required to sanitize mug shots, see Jury Trial Manual for Criminal Offenses Tried in the
District Court § 2.48.

3.740 OMISSIONS IN POLICE INVESTIGATIONS
2009 Edition
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You have heard some evidence suggesting that the
Commonwealth did not conduct certain scientific tests or otherwise follow
standard procedure during the police investigation. This is a factor you
may consider in evaluating the evidence presented in this case. With
respect to this factor, you should consider three questions:

First: Whether the omitted tests or other actions were standard
procedure or steps that would otherwise normally be taken under the
circumstances;

Second: Whether the omitted tests or actions could reasonably
have been expected to lead to significant evidence of the defendant’s guilt
or innocence; and

Third: Whether the evidence provides a reasonable and
adequate explanation for the omission of the tests or other actions.

If you find that any omissions in the investigation were
significant and not adequately explained, you may consider whether the
omissions tend to affect the quality, reliability or credibility of the evidence
presented by the Commonwealth.

All of these considerations involve factual determinations that
are entirely up to you, and you are free to give this matter whatever weight,

if any, you deem appropriate based on all the circumstances.

NOTES:



l.Instruction is optional but preferable. This instruction is based on Commonwealth v. Bowden,
379 Mass. 472, 485-486, 399 N.E.2d 482, 491 (1980), and the discussion of Bowden and related
decisions set forth in Commonwealth v. Flanagan, 20 Mass. App. Ct. 472, 475-476, 481 N.E.2d 205,
207-208 (1985).

A jury instruction on this subject is not required but is permissible in the judge’s discretion.
Commonwealth v. Williams, 439 Mass. 678, 687, 790 N.E.2d 662, 670 (2003); Commonwealth v.
Lapage, 435 Mass. 480, 488, 759 N.E.2d 300, 307 (2001); Commonwealth v. Richardson, 425 Mass.
765, 769, 682 N.E.2d 1354, 1357 (1997); Commonwealth v. Cowels, 425 Mass. 279, 291, 680 N.E.2d
924, 932 (1997); Commonwealth v. Rivera, 424 Mass. 266, 274, 675 N.E.2d 791, 797-798 (1997);
Commonwealth v. Smith, 412 Mass. 823, 838, 593 N.E.2d 1288, 1296 (1992); Commonwealth v.
Fitzgerald, 412 Mass. 516, 525, 590 N.E.2d 1151, 1156 (1992); Commonwealth v. Cordle, 412 Mass.
172, 176-178, 587 N.E.2d 1372, 1375-1376 (1992); Commonwealth v. Daye, 411 Mass. 719, 740-741,
587 N.E.2d 194, 206-207 (1992); Commonwealth v. Andrews, 403 Mass. 441, 463, 530 N.E.2d 1222,
1234-1235 (1988); Commonwealth v. Reid, 29 Mass. App. Ct. 537, 540-541, 562 N.E.2d 1362, 1364-
1365 (1990); Commonwealth v. Porcher, 26 Mass. App. Ct. 517, 520-521, 529 N.E.2d 1348, 1350-1351
(1988); Commonwealth v. Ly, 19 Mass. App. Ct. 901, 901-902, 471 N.E.2d 383, 384-385 (1984). The
Appeals Court, while recognizing such discretion, has suggested that “it might be[ ] preferable for the
judge to inform the jurors that the evidence of police omissions could create a reasonable doubt.”
Commonwealth v. Reid, 29 Mass. App. Ct. 537, 540-541, 562 N.E.2d 1362, 1365 (1990).

The obligation of law enforcement authorities to investigate a crime, and to disclose exculpatory
evidence in their possession, does not entitle the defense to an instruction that the authorities have any
duty to gather exculpatory evidence. Commonwealth v. Martinez, 437 Mass. 84, 92, 769 N.E.2d 273,
281 (2002); Lapage, 435 Mass. at 488, 759 N.E.2d at 307.

2. Defense must be permitted to argue. Defense counsel has a right to argue to the jury that
they should draw an adverse inference against the Commonwealth from the failure of the police to
preserve and introduce material evidence or to perform probative tests. See Arizona v. Youngblood,
488 U.S. 51, 109 S.Ct. 333 (1988) (while police have no constitutional duty to perform any particular
test, the defense may argue to the jury that a particular test may have been exculpatory). While a judge
is not required to instruct the jury that they may draw such an inference, the defendant is entitled to
make such an argument, and in such a case it is error to caution the jury against drawing any
inferences from the absence of evidence. Commonwealth v. Person, 400 Mass. 136, 140, 508 N.E.2d
88, 91 (1987); Commonwealth v. Gilmore, 399 Mass. 741, 745, 506 N.E.2d 883, 886 (1987); Bowden,
supra; Commonwealth v. Rodriguez, 378 Mass. 296, 308, 391 N.E.2d 889, 896 (1979); Commonwealth
v. Jackson, 23 Mass. App. Ct. 975, 975-976, 503 N.E.2d 980, 981-982 (1987); Flanagan, 20 Mass.
App. Ct. at 475-477 & n.2, 481 N.E.2d at 207-209 & n.2.

3. Instruction on lost or destroyed evidence. The Commonwealth has a duty not to destroy
exculpatory evidence, and must preserve such evidence for potential inspection or testing by the
defense. Commonwealth v. Sasville, 35 Mass. App. Ct. 15, 19, 616 N.E.2d 476, 479 (1992). When it is
alleged that the Commonwealth has lost or destroyed potentially exculpatory evidence, the defense has
the initial burden of showing a reasonable possibility that the lost evidence was in fact exculpatory. A
claim that the evidence “could have” exonerated the defendant is speculative and insufficient. If the
defense meets this burden, the judge must then balance the culpability of the Commonwealth, the
materiality of the evidence and the potential prejudice to the defendant. Where relief is appropriate, the
judge has discretion as to the appropriate remedy, subject to review only for abuse of discretion. “In
certain cases where evidence has been lost or destroyed, it may be appropriate to instruct the jury that
they may, but need not, draw an inference against the Commonwealth . . . . [S]uch instruction should
generally permit, rather than require, a negative inference against the Commonwealth. It may be
possible to draw more than one inference from the circumstances warranting the missing evidence
instruction, and choosing between competing inferences is the province of the jury.” Commonwealth v.
Kee, 449 Mass. 550, 554-558, 870 N.E.2d 57, 62-66 (2007). Accord, Commonwealth v. Clemente, 452
Mass. 295, 309, 893 N.E.2d 19, 34 (2008) (same rule applicable where evidence unavailable because



http://masscases.com/cases/sjc/379/379mass472.html
http://masscases.com/cases/app/20/20massappct472.html
http://masscases.com/cases/sjc/439/439mass678.html
http://masscases.com/cases/sjc/435/435mass480.html
http://masscases.com/cases/sjc/435/435mass480.html
http://masscases.com/cases/sjc/425/425mass765.html
http://masscases.com/cases/sjc/425/425mass279.html
http://masscases.com/cases/sjc/424/424mass266.html
http://masscases.com/cases/sjc/412/412mass823.html
http://masscases.com/cases/sjc/412/412mass516.html
http://masscases.com/cases/sjc/412/412mass516.html
http://masscases.com/cases/sjc/412/412mass172.html
http://masscases.com/cases/sjc/411/411mass719.html
http://masscases.com/cases/sjc/403/403mass441.html
http://masscases.com/cases/app/29/29massappct537.html
http://masscases.com/cases/app/26/26massappct517.html
http://masscases.com/cases/app/19/19massappct901.html
http://masscases.com/cases/app/29/29massappct537.html
http://masscases.com/cases/sjc/437/437mass84.html
https://scholar.google.com/scholar_case?case=14445531523312297888&q
http://masscases.com/cases/sjc/400/400mass136.html
http://masscases.com/cases/sjc/399/399mass741.html
http://masscases.com/cases/sjc/378/378mass296.html
http://masscases.com/cases/app/23/23massappct975.html
http://masscases.com/cases/app/23/23massappct975.html
http://masscases.com/cases/app/35/35massappct15.html
http://masscases.com/cases/sjc/449/449mass550.html
http://masscases.com/cases/sjc/449/449mass550.html
http://masscases.com/cases/sjc/452/452mass295.html

police have returned to owner); Commonwealth v. Phoenix, 409 Mass. 408, 415 n. 3, 567 N.E.2d 193,
197 n.3 (1991) (if requested, defense may have been entitled to instruction that jury may draw adverse
inference from Commonwealth’s negligent destruction of evidence which prevented forensic testing).
Cf. Sasville, supra (grossly negligent destruction of evidence central to case could not be remedied by
cross examination or suppression and required dismissal).
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3.760 OTHER BAD ACTS BY DEFENDANT

2009 Edition [2010]

. WHEN INADMISSIBLE FOR ANY PURPOSE

The defendant is not charged with committing any crime other
than the charge(s) contained in the complaint. You have heard mention of
other acts allegedly done by the defendant. | have struck that reference
from the record, and you are to disregard it entirely.

| want to emphasize to you that you are not to consider that
reference to other alleged acts at all. Your verdict is to relate only to the

charge(s) contained in the complaint.

. WHEN ADMISSIBLE ONLY FOR LIMITED PURPOSE

The defendant is not charged with committing any crime other
than the charge(s) contained in the complaint. You have heard mention of
other acts allegedly done by the defendant. You may not take that as a
substitute for proof that the defendant committed the crime(s) charged.
Nor may you consider it as proof that the defendant has a criminal
personality or bad character.

But you may consider it solely on the limited issue of
[e.g. whether the defendant acted intentionally and not out of accident or

other innocent reason] .



You may not consider this evidence for any other purpose.
Specifically, you may not use it to conclude that if the defendant
committed the other act(s), he (she) must also have committed (this

charge) (these charges).

This limiting instruction should be given at the time the evidence is admitted. Commonwealth v. Linton,
456 Mass. 534, 924 N.E.2d 722 (2010).

Evidence of prior bad acts is not admissible to demonstrate the defendant’s bad character or propensity
to commit the crime charged but, if not too remote in time, may be admissible to show motive,
opportunity, state of mind, intent, preparation, plan, pattern of operation, common scheme, relationship
between a defendant and a victim, knowledge, identity, or absence of mistake or accident.
Commonwealth v. Brusgulis, 406 Mass. 501, 505, 548 N.E.2d 1234, 1237 (1990) (admissible on modus
operandi only if prior and current crime share “a special mark or distinctiveness”); Commonwealth v.
Helfant, 398 Mass. 214, 228 n.13, 496 N.E.2d 433, 443 n.13 (1986); Commonwealth v. Harvey, 397
Mass. 803, 809, 494 N.E.2d 382, 386 (1986); Commonwealth v. Hanlon, 44 Mass. App. Ct. 810, 817-818,
694 N.E.2d 358, 365 (1998); Commonwealth v. Calcagno, 31 Mass. App. Ct. 25, 26-27, 574 N.E.2d 420,
422 (1991); Commonwealth v. Clemente, 25 Mass. App. Ct. 229, 239, 517 N.E.2d 479, 485 (1988).

“It has long been recognized that bad acts, even when nominally offered to show common plan or some
other legitimate object, become dangerously confusing to the triers when piled on and unduly
exaggerated.” Commonwealth v. Mills, 47 Mass. App. Ct. 500, 505, 713 N.E.2d 1028, 1032 (1999). When
evidence of prior bad acts is admitted, the jury must be instructed with particular care on how to use it, in
order to avoid diversionary misuse of such information. Id., 47 Mass. App. Ct. 505-506, 713 N.E.2d at
1032.

Instruction 9.160 (Identification) is required on request if the defendant denies being the perpetrator of the
asserted prior bad act, even if there is no identity issue about the charge being tried. Commonwealth v.
Delrio, 22 Mass. App. Ct. 712, 721, 497 N.E.2d 1097, 1102 (1986).

An attorney attempting to impeach a witness with other bad acts should be required to represent that he
or she has a reasonable basis for the suggestion and is prepared to prove the act if the withess does not
acquiesce. Id., 22 Mass. App. Ct. at 719-712, 497 N.E.2d at 1101-1102.

The model instruction is adapted from L.B. Sand, J.S. Siffert, W.P. Loughlin & S.A. Reiss, Modern
Federal Jury Instructions 88 3-3, 5-25 (1985).

3.780 PRIOR TRIAL
2009 Edition
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During the course of this trial, you have heard that the defendant
was on trial before. That is true. The defendant and the Commonwealth are
entitled, however, to have you decide this case entirely on the evidence
that has come before you in this trial. You should not consider the fact that
there was a previous trial in any way when you decide whether the
Commonwealth has proved beyond a reasonable doubt that the defendant

committed (this offense) (these offenses).

This instruction is drawn from Federal Judicial Center, Pattern Criminal Jury Instructions 8§ 14 (1983 ed.)

3.800 REPUTATION OF DEFENDANT
2009 Edition

|. REPUTATION FOR CHARACTER TRAIT OTHER THAN TRUTHFULNESS

You have heard (a witness) (several witnesses) testify about the
defendant’s reputation for (honesty and integrity) (being a peaceful and

law-abiding citizen) ( [other character trait] ), (in the community in which he

[she] lives) (among the people whom he [she] habitually deals with in his

[her] business or work).



Let me explain to you how you may use such evidence. It does
not matter whether any particular witness believes that the defendant is
guilty or not guilty. That question is for you alone to determine. However,
knowing what a person’s reputation is in his (her) (community) (business
or workplace) may be of some help to you in making that decision. In some
cases, a person’s good reputation may cause you to doubt whether a
person of that character would commit such an offense.

If you determine that the (witness has) (withesses have)
accurately reported the defendant’s reputation in his (her) (community)
(business or workplace) for (honesty and integrity) (being a peaceful and

law-abiding citizen) ( [other character trait] ), yOou may consider that reputation,

along with all the other evidence in the case. It is for you to determine how
important such evidence is.

If the defendant’s reputation, together with all the other
evidence, leaves you with a reasonable doubt, then you must find him
(her) not guilty. On the other hand, if all the evidence convinces you of the
defendant’s guilt beyond a reasonable doubt, then it is your duty to find

him (her) guilty, even though he (she) may have a good reputation.

. REPUTATION FOR TRUTHFULNESS




In this case, the defendant has testified and the Commonwealth
has questioned the truthfulness of that testimony. You then heard from (a
witness) (several witnesses) who testified about the defendant’s reputation
for truthfulness and veracity (in the community in which he [she] lives)
(among the people he [she] habitually deals with in his [her] business or
work).

Let me explain to you how you may use such information. It
does not matter whether any particular witness believes that the defendant
Is guilty or not guilty. That question is for you alone to determine.
However, in this case you will have to determine whether or not you
believe the defendant’s testimony, and it may be of some help to you in
making that decision to know what the defendant’s reputation for telling
the truth is in his (her) (community) (business or workplace).

If you determine that the (withess has) (withesses have)
accurately reported the defendant’s reputation in his (her) (community)
(business or workplace), you may consider that reputation, along with all
the other evidence in the case, in deciding whether to believe the
defendant’s testimony. It is up to you to decide how important such

evidence is.

SUPPLEMENTAL INSTRUCTION




Impeachment of reputation witness. On cross-examination, the

Commonwealth was allowed to ask this withess whether he (she) had
heard rumors or reports about certain events in which the defendant
was allegedly involved. Those questions and answers were allowed
for one purpose only — to help you decide how well this witness
knows the defendant’s reputation in his (her) (community) (business
or workplace) and whether the witness has described it to you
accurately.

You may consider those questions and answers only to evaluate
how familiar this witness is with the defendant’s reputation and how
accurately the witness has recounted it to you. Those questions and
answers are not proof that such events took place, and you are not to
take them as any indication about the defendant’s character, or to
regard them as any evidence about the defendant’s guilt or innocence

on this charge.



The judge may allow the prosecutor to cross-examine a reputation witness as to whether or not the
witness has heard rumors or reports of prior misconduct inconsistent with that character trait, including
prior arrests or convictions. Such a question should be phrased, “Have you heard . . . ?” rather than “Are
you aware . . .?” The question is permitted solely to test the credibility and weight of the witness's
testimony, and not for the truth of the prior misconduct or the defendant's bad character. If the witness
has not heard such a report but still maintains the defendant has a good reputation, the jury may consider
whether the witness is as familiar with the defendant’s reputation as the witness asserts to be. If the
witness has heard such a report but still maintains the defendant has a good reputation, the jury may
consider whether the witness is truthful or whether community standards are too low. Because of the high
potential of prejudice, this procedure requires close judicial supervision and cautionary instructions, and a
judge has discretion to exclude references to prior acts where the prejudice would likely outweigh any
usefulness for testing the witness’s credibility. Commonwealth v. Montanino, 27 Mass. App. Ct. 130, 135-
137,535 N.E.2d 617, 620-621 (1989). See Michelson v. United States, 335 U.S. 469, 477-478, 69 S.Ct.
213, 219 (1948); Bates v. Barber, 4 Cush. 107, 109-110 (1849); K.B. Hughes, Evidence 373-374 (1961).
It is improper impeachment to ask if a reputation witness's testimony would be different if he or she knew
of specific bad acts by the defendant. Commonwealth v. Kamishlian, 21 Mass. App. Ct. 931, 933-934,
486 N.E.2d 743, 746 (1985); Commonwealth v. Marler, 11 Mass. App. Ct. 1014, 1015, 419 N.E.2d 854,
855-856 (1981).

NOTES:

1. Reputation evidence offered by defendant. The defendant may offer evidence of his or her
good reputation with respect to character traits pertinent to the offense charged, in order to establish
the improbability of his or her guilt. Commonwealth v. Belton, 352 Mass. 263, 268-269, 225 N.E.2d 53,
56-57, cert. denied, 389 U.S. 872 (1967); Commonwealth v. Wilson, 152 Mass. 12, 14, 25 N.E. 16, 17
(1890); Commonwealth v. Schmukler, 22 Mass. App. Ct. 432, 437-438, 494 N.E.2d 48, 52 (1986).
Mass. G. Evid. § 404(a)(1) (2008-2009). M.S. Brodin & M. Avery, Handbook of Massachusetts
Evidence 88 4.4.2 and 4.4.4. (8th ed. 2007).

2. Rebuttal evidence offered by Commonwealth. Since “[c]haracter evidence may not be used
to show criminal propensity,” Commonwealth v. Turner, 371 Mass. 803, 810, 359 N.E.2d 626, 630
(1977), the prosecution cannot attack the defendant’s good reputation except in rebuttal of good-
character evidence previously offered by the defendant, Commonwealth v. Palmariello, 392 Mass. 126,
138, 466 N.E.2d 805, 813 (1984); Commonwealth v. Maddocks, 207 Mass. 152, 157, 93 N.E. 253, 353-
354 (1910); Commonwealth v. O'Brien, 119 Mass. 342, 345 (1876); Commonwealth v. Hardy, 2 Mass.
303, 317-318 (1807). See Commonwealth v. Salone, 26 Mass. App. Ct. 926, 928, 525 N.E.2d 430, 432
(1988) (“The long-standing rule . . . is that, unless a defendant has made his character an issue in the
trial, ‘the prosecution may not introduce evidence . . . for the purposes of showing bad character or
propensity to commit the crime charged, but such evidence may be admissible if relevant for some
other purpose.”) The Commonwealth may thereafter either: (1) attack the accuracy of the witness'’s
knowledge of the defendant's reputation, or (2) offer its own witness to testify to a contrary reputation,
although the judge must carefully instruct the jury not to use this as evidence of guilt but only as
nullifying any evidence of good reputation. Commonwealth v. Maddocks, 207 Mass. 152, 157, 93
N.E.2d 253, 253-254 (1910); Commonwealth v. Leonard, 140 Mass. 473, 480, 4 N.E. 96, 102-103
(1886); Montanino, supra. Mass. G. Evid. § 404(a)(1) (2008-2009).

3. Reputation for truthfulness. Evidence of the defendant’s good reputation with respect to
truthfulness and veracity is admissible solely as to the defendant’s credibility, and not as general
character evidence, Commonwealth v. Beal, 314 Mass. 210, 230, 50 N.E.2d 14, 25 (1943);
Commonwealth v. Shagoury, 6 Mass. App. Ct. 584, 599, 380 N.E.2d 708, 717 (1978), cert. denied, 440
U.S. 962 (1979), and is admissible only after the defendant’s credibility has been directly attacked, e.g.
in cross-examination. Evidence of prior inconsistent statements by the defendant or of contradictory
statements by others is not a sufficient trigger for such reputation evidence. Commonwealth v. Sheline,
391 Mass. 279, 287-289, 461 N.E.2d 1197, 1204-1205 (1984). See Commonwealth v. Clark, 23 Mass.
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App. Ct. 375, 378-379, 502 N.E.2d 564, 567 (1987) (same rule applies to other withnesses’ reputation
for veracity).

4. Required foundation. If a proper foundation is present, the judge has no discretion to exclude
reputation evidence. Schmukler, supra.

A person’s reputation is his or her “habitual conduct under common circumstances,”
Commonwealth v. Webster, 5 Cush. 295, 325 (1850), “what is said of the person under inquiry in the
common speech of his neighbors and members of the community or territory of repute,” F.W. Stock &
Sons v. Dellapena, 217 Mass. 503, 505, 105 N.E. 378, 379 (1914). “Competent evidence of reputation
must reflect ‘a uniform and concurrent sentiment [in the public mind].” Commonwealth v. Dockham,
405 Mass. 618, 631, 542 N.E.2d 591, 599 (1989).

Reputation evidence must be based on information from a sufficient number of sources in the
community who have had contact with the defendant and had the means to know his or her character.
The judge may exclude evidence that is based on the observations of too few people. Dockham, supra;
Belton, supra; Commonwealth v. Gomes, 11 Mass. App. Ct. 933, 933, 416 N.E.2d 551, 552-553 (1981);
Commonwealth v. LaPierre, 10 Mass. App. Ct. 871, 871, 408 N.E.2d 883, 884 (1980). Evidence of the
defendant's reputation in the workplace or the business world is admissible as well as the defendant’s
reputation in the community where he or she resides. G.L. c. 233, § 21A. Belton, supra.

In Massachusetts, good character may be shown only by evidence of reputation. A witness’s own
opinion, or specific instances of good conduct, are inadmissible to prove reputation. Commonwealth v.
Roberts, 378 Mass. 116, 129, 389 N.E.2d 989, 997 (1979); Commonwealth v. DeVico, 207 Mass. 251,
253, 93 N.E. 570, 570-571 (1911). Contra, Proposed Mass. R. Evid. 405 and 608 (1980). However, a
cross-examiner may legitimately test a character witness’s knowledge of the defendant’s reputation by
asking for specifics regarding the events and opinions that formed the basis for that reputation.
Commonwealth v. Arthur, 31 Mass. App. Ct. 178, 180, 575 N.E.2d 1147, 1149 (1991).

5. Jury instruction. When reputation evidence is admitted, the judge should instruct the jury on
how to consider such evidence, Schmukler, supra, although failure to do so is not per se error,
Commonwealth v. Dilone, 385 Mass. 281, 288-289, 431 N.E.2d 576, 581 (1982). The instruction should
be to the effect that the jury may infer from reputation evidence that it is improbable that a person of
such good character would commit the crime as charged. Commonwealth v. Downey, 12 Mass. App.
Ct. 754, 760, 429 N.E.2d 41, 45 (1982). Although it is a correct statement of the law, the judge is not
required to charge that reasonable doubt may be engendered solely by reputation evidence.
Commonwealth v. Simmons, 383 Mass. 40, 42-43, 417 N.E.2d 430, 431-432 (1981).

6. Victim’s reputation for violence. See the supplemental instructions to Instruction 9.260 (Self-
Defense).
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3.820 UNRECORDED CUSTODIAL INTERROGATION
Revised May 2014

You have heard some evidence that there was no recording of the complete
interrogation of the defendant conducted while (he) (she) was (in custody) (at
a place of detention). The Supreme Judicial Court — this state’s highest
court — has expressed a preference that such interrogations be recorded
whenever practicable. Since there is no complete recording of an
interrogation in this case, you should weigh evidence of the defendant’s
alleged statement with great caution and care. The reason is that the
Commonwealth may have had the ability to reliably record the totality of the
circumstances upon which it asks you to determine beyond a reasonable
doubt that the defendant’s statement was voluntary, but instead is asking
you to rely on a summary of those circumstances drawn from the possibly
fallible or selective memory of its witness(es). [In evaluating the significance
of the lack of arecording in this case, you may also consider any evidence
concerning whether the defendant was given an opportunity to have (his)
(her) interrogation recorded, and whether the defendant voluntarily elected

not to have the interrogation recorded.]

Here the jury must be instructed on “Confessions and Admissions (Humane Practice)” (Instruction 3.560) when
voluntariness is a live issue.

NOTES:



1. When instruction required. A defendant is entitled to this instruction on request when a
defendant’s statement arises from a custodial interrogation or from one conducted at a place of detention
and there is no electronic recording of the complete interrogation. Commonwealth v. DiGiambattista, 442
Mass. 423, 448-449 (2004). It must be given whether or not the prosecution offers reasons or justification
for the lack of recording.

While the Commonwealth always bears the burden of proving beyond a reasonable doubt that a statement
is voluntary, the preference for recording is limited to statements made during custodial interrogation or
interrogation conducted at a place of detention (e.g., a police station or jail cell). Custodial interrogation
consists of questioning by law enforcement officers after a person has been taken into custody or deprived
of his or her freedom in any significant way. Whether a defendant is in custody at any moment depends on
whether a reasonable person in the defendant’s shoes would have believed that he or she was not free to
leave. Commonwealth v. Morse, 427 Mass. 117, 122-123 (1998); Commonwealth v. Gendraw, 55 Mass.
App. Ct. 677, 682-683 (2002); Commonwealth v. Ayre, 31 Mass. App. Ct. 17, 20 (1991).

DiGiambattista applies only prospectively; that is, to cases tried after August 16, 2004. Commonwealth v.
Dagley, 442 Mass. 713, 721 (2004).

2. Voluntariness. The absence of an electronic recording is only one factor to be considered in
determining the voluntariness of a defendant’s statement in the totality of the circumstances.
Commonwealth v. Trombley, 72 Mass. App. Ct. 183, 187 (2008).

3. Instruction must be given even where defendant refuses to have recording made. The
prosecution may “address any reasons or justifications that would explain why no recording was made,
leaving it to the jury to assess what weight they should give to the lack of a recording.”” Commonwealth v.
Tavares, 81 Mass. App. Ct. 71, 73 (2011), quoting Commonwealth v. DiGiambattista, 442 Mass. 423, 448-
449 (2004).

4, Defendant’s objection to recording. When a defendant is given the opportunity to have his or her
interrogation recorded, the jury should be advised that they may consider whether the defendant voluntarily
chose not to have a recording made. Commonwealth v. Rousseau, 465 Mass. 372, 393 (2013).

5. Not required for witness interviews where defendant is not a suspect. The DiGiambattista
instruction is not required for unrecorded witness interviews of non-suspects, specifically, where the police
did not electronically record the volunteered statement by an uncharged defendant who appeared
unexpectedly at the police station to discuss the victim’s demise shortly after her death. The defendant was
not a suspect at the time of the interview. Commonwealth v. Issa, 466 Mass. 1, 20-21 (2013).

3.840 CONSIDERATION OF BUSINESS RECORDS
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There are records which were admitted in this case which will go
to the jury room with you. You may consider these records only if these
four things have been proved to you about them:

First: That the entry, writing, or record was made in good faith;

Second: That it was made in the regular course of business;

Third: That it was made before the beginning of this criminal
proceeding; and

Fourth: That it was the regular course of business to make such
memorandum or record at the time of such act, transaction, occurrence, or
event, or within a reasonable time thereafter.

If these four things have not been proved, then you may not

consider the content of these records in any way.

NOTES:

1. Statutory requirement. In a criminal proceeding where the judge admits a business record
under G.L. c. 233, § 78, the questions of fact serving as a basis of admissibility must be submitted to
the jury. See G.L. c. 233, 8 78; Commonwealth v. Zeininger, 459 Mass. 775, 782 n.12, 947 N.E.2d
1060, 1066 n.12 (2011); Commonwealth v. Reyes, 19 Mass. App. Ct. 1017, 1019, 476 N.E.2d 978, 980
(1985).

2. Requiring presence of a witness. The trial judge may, as a condition to admissibility of
business records, require the party offering the business records into evidence to call a witness who
has personal knowledge of the facts stated in the record. See G.L. c. 233, § 78; Burns v. Combined
Ins. Co. of Am., 6 Mass. App. Ct. 86, 92, 373 N.E.2d 1189, 1193 (1978). Such a witness may be
necessary to establish the foundation required to find that a document constitutes a business record.
See Commonwealth v. Gray, 80 Mass. App. Ct. 98, 101, 951 N.E.2d 931, 934 (2011).

3. See Massachusetts Guide to Evidence 8§ 803(6)(A) and notes following.
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OFFENSES, GENERAL

4.100 ACCESSORY BEFORE THE FACT
G.L.c.27482
2009 Edition

Section 2 of chapter 274 of our General Laws provides for the
punishment of any person who:

“is accessory [to a felony] before the fact by counseling, hiring
or otherwise procuring such felony to be committed . . ..”

The phrase “before the fact” refers to time; the defendant is
accused of having been an accessory to a felony before that felony was
committed.

To prove the defendant guilty of being an accessory before the
fact to a felony, the Commonwealth must prove three things beyond a
reasonable doubt:

First: That someone other than the defendant committed a
felony;

Second: That the defendant was an accessory to that felony by
counseling, hiring, or in some other way arranging for that person to
commit the felony; and

Third: That the defendant did so with the same intent that the

principal person was required to have to be guilty of the felony.


https://malegislature.gov/Laws/GeneralLaws/PartIV/TitleI/Chapter274/Section2

As to the first element, a “felony” is a crime for which a person
may be sent to state prison. Other, lesser crimes are called

“misdemeanors.” | instruct you as a matter of law that [relevant felony] IS a

felony. Before you may find the defendant guilty of being an accessory
before the fact to that felony, the Commonwealth must prove beyond a
reasonable doubt that the principal person whom the defendant is accused

of aiding, did in fact commit that felony.
Here charge on the elements of the underlying felony.

Second, the Commonwealth must prove that this defendant
counseled, or hired, or otherwise procured or encouraged or assisted that
person in committing the felony. This requires a greater involvement than
merely knowing about the crime, but it does not require that the defendant
physically took part in the crime itself. It is enough if the Commonwealth
proves that the defendant joined the criminal venture and took some
significant role in it; that he (she) encouraged the principal person to
commit the crime, or helped to plan or commit the crime, or stood by to
help with the crime if he (she) were needed.

Thirdly, the Commonwealth must prove that the defendant had
the same intent that the principal person is required to have had to be
found guilty. The defendant must not only have had knowledge of what

was being planned; he (she) must have intended to be part of it.



For an elaboration of the intent requirement, see Instruction 4.200 (Joint Venture).

SUPPLEMENTAL INSTRUCTION

Where principal and accessory tried together. | have instructed you that, as

part of its case against the defendant, the Commonwealth must prove
beyond a reasonable doubt that the principal person is guilty of the
felony which this defendant is accused of having aided or
encouraged. Therefore, if your verdict is that the accused principal
person, , Is not guilty of the felony, you are also required to
find this defendant not guilty on this charge of being an accessory

before the fact.

NOTES:

1. Accessory or principal? A person who “counsels, hires or otherwise procures a felony to be
committed may be [charged] and convicted as an accessory before the fact, either with the principal
felon or after his conviction . . . .,” G.L. c. 274, § 3, and upon conviction may be punished as a principal,
G.L.c.274,82.

At common law, an accessory before the fact is a person who advises, aids or abets another to
commit a felony and is absent from (or present but not participating at) the crime scene, as
distinguished from a principal in the second degree, who is a person present at a felony scene aiding
and abetting the person actually committing the offense. Commonwealth v. Mannos, 311 Mass. 94,
109-110, 40 N.E.2d 291, 299-300 (1942); Commonwealth v. Bloomberg, 302 Mass. 349, 352-353, 19
N.E.2d 62, 64 (1939); Commonwealth v. DiStasio, 287[297] Mass. 347, 356-357, 8 N.E.2d 923, 928-
929, cert. denied, 302 U.S. 683 (1937). General Laws c. 274, 88 2-3 were amended by St. 1968, c. 206
to require that accessories before the fact be charged and tried as principals, see Commonwealth v.
Morrow, 363 Mass. 601, 667, 296 N.E.2d 468, 475 (1973); Commonwealth v. Benjamin, 358 Mass.
672, 679-681, 266 N.E.2d 662, 667-668 (1971); Commonwealth v. Perry, 357 Mass. 149, 151, 256
N.E.2d 745, 747 (1970), but that 1968 amendment was later repealed by St. 1973, c. 529.

A defendant can be charged both as a principal and as an accessory before the fact in alternate
counts, Commonwealth v. Merrick, 255 Mass. 510, 513, 152 N.E.2d 377, 378 (1926), but it is no longer
common to do so, since G.L. c. 274, § 3 now permits an accessory before the fact to be tried either: (1)
as an accessory before the fact, whether with the principal or separately, or (2) as a principal on the
substantive felony. See Commonwealth v. James, 30 Mass. App. Ct. 490, 498 n.9, 570 N.E.2d 168,
174 n.9 (1991) (“[I]t seems accepted, under G.L. c. 274, 8§ 2 . . . that a person [charged] as a principal
may be convicted on a showing of accessorial, or joint venture, involvement”). If the principal felon and
the accessory before the fact are tried together, the jury should be instructed that if they find the
principal felon not guilty, they must find the accessory not guilty as well.
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One may be charged as an accessory before the fact only to a felony; an accessory before the
fact to a misdemeanor must be charged as a principal. See Commonwealth v. Sherman, 191 Mass.
439, 440, 78 N.E. 98, 99 (1906).

2. Proving guilt of principal. General Laws c. 274, § 3 has eliminated the common law
requirement that the principal felon must already have been convicted prior to any prosecution of an
accessory before the fact. However, in any prosecution for being an accessory before the fact, the
principal’s guilt must be proved beyond a reasonable doubt. Commonwealth v. Reynolds, 338 Mass.
130, 135, 154 N.E.2d 130, 134 (1958); Bloomberg, supra; Commonwealth v. Kaplan, 238 Mass. 250,
253-254, 130 N.E. 485, 486 (1921). The principal’s guilt cannot be proved by producing the record of
conviction or by offering testimony that the principal has pleaded guilty, Commonwealth v. Tilley, 327
Mass. 540, 546-549, 99 N.E.2d 749, 753-755 (1951); Commonwealth v. Alicea, 6 Mass. App. Ct. 904,
905, 378 N.E.2d 704, 705-706 (1978), nor by statements of the principal that are inadmissible as to the
accessory, Reynolds, supra.

3. Intent. An accessory before the fact must share the criminal intent required of the principal,
Commonwealth v. Stout, 356 Mass. 237, 240, 249 N.E.2d 12, 15 (1969); Commonwealth v. Adams,
127 Mass. 15, 17 (1879), although it is enough if the intent is conditional or contingent, Commonwealth
V. Richards, 363 Mass. 299, 307-308, 293 N.E.2d 854, 860 (1973); Commonwealth v. Fillipini, 1 Mass.
App. Ct. 606, 612-613, 304 N.E.2d 581, 585 (1973).

4. Participation. An accessory need not have physically participated in the crime, but active
association with the venture and some significant participation by counseling, aiding or abetting is
required. Conspiracy alone is not sufficient. Commonwealth v. French, 357 Mass. 356, 391-393, 259
N.E.2d 195, 222-223 (1970), judgments vacated as to death penalty sub nom. Limone v. Mass., 408
U.S. 936 (1972); Commonwealth v. Perry, 357 Mass. 149, 152, 256 N.E.2d 745, 767 (1970).
Knowledge, acquiescence and later concealment are not sufficient. Commonwealth v. Raposo, 413
Mass. 182, 595 N.E.2d 311 (1992) (evidence must show not only knowledge and shared intent, but
also some sort of act that contributed to its happening); Continental Assurance Co. v. Diorio-Volungis,
51 Mass. App. Ct. 403, 409, 746 N.E.2d 550, 555 (2001). The accessory may be prosecuted for acts
that took place outside Massachusetts if he or she intended them to have effect here. Commonwealth
v. Fafone, 416 Mass. 329, 330, 621 N.E.2d 1178, 1179 (1993). An accessory before the fact need not
have been the sole cause of the crime, Merrick, 255 Mass. at 515, 152 N.E.2d at 379, and need not
have had direct contact with the principal; indirect contact through a third party can suffice,
Commonwealth v. Smith, 93 Mass. 243, 256-257 (1865).

5. Statute of limitations. The statute of limitations for prosecution as an accessory before the
fact runs from the date of the completed substantive felony. Commonwealth v. Geagan, 339 Mass. 487,
518-519, 159 N.E.2d 870, 891, cert. denied, 361 U.S. 895 (1959).
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4.120 ATTEMPT
G.L.c.27486
Revised May 2014

In this Commonwealth, an attempt to commit a crime is itself a crime.

The defendant is charged with (attempted) (an attempt to) . To
prove that the defendant is guilty of this offense, the Commonwealth must
prove two things beyond a reasonable doubt:

First: That the defendant had a specific intent to commit ; and
Second: That the defendant took an overt act toward committing that
crime, which was part of carrying out the crime, and came reasonably close to

actually carrying out the crime.
The essence of the crime of attempt is that a person has a specific intent

to commit a crime and takes a specific step toward committing that crime.

SUPPLEMENTAL INSTRUCTION


https://malegislature.gov/Laws/GeneralLaws/PartIV/TitleI/Chapter274/Section6

Overt act. An “overt act” actual, outward, physical action, as

opposed to mere talk or plans. Itis not enough that someone just
intends to commit a crime or talks about doing so.

The overt act must also be areal step toward carrying out the
crime. Preliminary preparations to commit a crime are not enough.
The overt act has to be more of a step toward actually committing
the crime, after all the preparations have been made. It must be the
sort of act that you could reasonably expect to trigger a natural
chain of events that will result in the crime, unless some outside
factor intervenes.

It doesn’t have to make the crime inevitable. For example, a
pickpocket can be guilty of attempted larceny for putting his hand
in another person’s pocket with the intent to steal, even if it turns
out that there is no money in that pocket. And a person can be
guilty of attempted murder even if he doesn’t hold the pistol
straight when he shoots it at someone. But the overt act must be
pretty closely linked with actually accomplishing the intended
crime. It has to be an act that isn’t too remote, and that is
reasonably expected to bring about the crime. This is a question of

fact that you must determine from all the evidence in the case.



NOTES:

1. District Court jurisdiction. Since the District Court has final jurisdiction over some attempts but not others,
the judge should examine the complaint before trial. An attempt charge brought under the general attempt statute
(G.L. c. 274, § 6) is within the District Court’s final jurisdiction unless the attempted crime was murder. The District
Court also has final jurisdiction over attempted burning to defraud an insurer (G.L. c. 266, 8§ 10), attempted escape
(G.L.c. 268, 88 16-17), and certain attempted bribery offenses (G.L. c. 268, 88 13, 13B; G.L. c. 268A, 8 2; G.L. c. 271,
88 39[a], 39A). The District Court does not have final jurisdiction over attempted murder (G.L. c. 265, § 16), attempted
extortion (G.L. c. 265, 8 25), attempted poisoning (G.L. c. 265, 8§ 28), or attempted safe-breaking (G.L. c. 266, § 16).
See G.L.c. 218, § 26.

2. Intent. Complaints charging an attempt require proof “that the defendant had a conscious design to achieve
the felonious end . . . . If the [underlying] crime as defined includes the element of intent . . ., the prosecution must
prove a specific intent on the part of the defendant.” Commonwealth v. Saylor, 27 Mass. App. Ct. 117, 121 (1989).

3. Proximity to success. An attempt requires specific intent to commit the substantive crime, Commonwealth v.
Ware, 375 Mass. 118, 120 (1978); Commonwealth v. Hebert, 373 Mass. 535, 537 (1977), coupled with an overt act
which need not inevitably accomplish the crime but “must come pretty near to accomplishing that result . . . . Usually
acts which are expected to bring about the end without further interference on the part of the criminal are near enough,
unless the expectation is very absurd,” Commonwealth v. Kennedy, 170 Mass. 18, 20-21 (1897) (shooting at post
thought to be a person is not a criminal attempt, but shooting at a person with a pistol not aimed straight is). Mere
intent or preparation are not enough; the overt act must lead toward the actual commission of the crime after
preparations have been made. Commonwealth v. Burns, 8 Mass. App. Ct. 194, 196 (1979). “The most common types
of an attempt are either an act which is intended to bring about the substantive crime and which sets in motion natural
forces that would bring it about in the expected course of events but for an unforeseen interruption . . . or an act which
is intended to bring about the substantive crime and would bring it about but for a mistake in judgment in a matter of
nice estimate or experiment . . . . In either case the would-be criminal has done his last act. Obviously new
considerations come in when further acts on the part of the person who has taken the first steps are necessary before
the substantive crime can come to pass. In this class of cases there is still a chance that the would-be criminal may
change his mind. In strictness, such first steps cannot be described as an attempt . ... [AJn overtact. .. is not
punishable if further acts are contemplated as needful . . .. But some preparations may amount to an attempt. Itis a
guestion of degree. If the preparation comes very near to the accomplishment of the act, the intent to complete it
renders the crime so probable that the act will be a [criminal attempt].” Commonwealth v. Peaslee, 177 Mass. 267,
271-272 (1901) (Holmes, C.J.). See Commonwealth v. Scott, 408 Mass. 811, 821-822 (1990) (victim’s clothes ripped
off, and a hair from victim found inside defendant’s shorts, sufficient for attempted rape as a predicate for felony
murder); Commonwealth v. Ortiz, 408 Mass. 463, 472 (1990) (defendant who armed himself and went searching for
intended victim, but did not locate him, cannot be convicted of attempted ABDW); Commonwealth v. Hamel, 52 Mass.
App. Ct. 250, 256 (2001) (furnishing information regarding form of payment, description of victims, and site for killings
to solicitee feigning cooperation, not sufficient for attempted murder conviction). Factual impossibility is not a defense
if the crime is apparently possible. Commonwealth v. Jacobs, 91 Mass. (9 Allen) 274, 275-276 (1864); Commonwealth
v. Starr, 86 Mass. (4 Allen) 301, 305 (1862); Commonwealth v. McDonald, 59 Mass. (5 Cush.) 365, 367-368 (1850)
(pickpocketing empty pocket). See discussion in Commonwealth v. Bell, 67 Mass. App. Ct. 266 (2006).

4, Overt act. An attempt complaint is fatally defective if it does not include an allegation of any specific overt act.
Commonwealth v. Gosselin, 365 Mass. 116, 121 (1974); Commonwealth v. Anolik, 27 Mass. App. Ct. 701, 710-711
(1989); Burns, 8 Mass. App. Ct. at 195. But retrial is permissible since such a defective complaint does not put the
defendant in jeopardy. Id. at 198 n.2. Only the overt act or acts alleged in the complaint may be proved to satisfy the
requirement of an overt act. Gosselin, 365 Mass. at 121; Peaslee, 177 Mass. at 274. An attempt complaint is not
required to set out the elements of the substantive crime attempted. McDonald, 59 Mass. (5 Cush.) at 367.

5. Two elements of offense. Appellate courts have repeatedly held that there are two elements to this offense.
Commonwealth v. Sullivan, 84 Mass. App. Ct. 26, 27 (2013). See also Commonwealth v. Rivera, 460 Mass. 139, 142
(2011); Commonwealth v. Foley, 24 Mass. App. Ct. 114, 115 (1987).
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6. Lesser included offense of substantive crime. While it is true that an attempt to commit a crime is a lesser
included offense within that substantive crime, Gosselin, 365 Mass. at 120-121; Commonwealth v. Banner, 13 Mass.
App. Ct. 1065, 1066 (1982), a defendant may be convicted of attempt as a lesser included offense only if the complaint
alleges some overt act constituting the attempt. It may also be necessary that the complaint allege the defendant’s
specific intent to commit every element of the substantive crime (which would not normally be found in a complaint for
a substantive offense, even one requiring specific intent as to some elements). If the complaint for the substantive
crime does not meet those requirements, the defendant may be charged with attempt in a subsequent prosecution,

since he or she was not put in jeopardy as to that charge. Foley, 24 Mass. App. Ct. at 115-117 & n.5.

4.140 COMPOUNDING OR CONCEALING A FELONY
G.L.c.268 § 36
2009 Edition

The defendant is charged with having violated section 36 of
chapter 268 of our General Laws, which provides that:

“Whoever, having knowledge of the commission of a felony,
takes money, or a gratuity or reward, or an engagement therefor, upon an
agreement or understanding, express or implied, to compound or conceal
such felony, or not to prosecute therefor, or not to give evidence thereof
shall .. .. be punished . ...”

In order to prove that the defendant is guilty of this offense, the
Commonwealth must prove three things beyond a reasonable doubt:

First: That the defendant knew that a felony had been
committed;

Second: That the defendant made an agreement, either
expressly or by a silent understanding, either to conceal that felony, or not

to prosecute it, or not to give evidence about it; and
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Third: That the defendant made such an agreement in exchange
for something of value or a promise of something of value.

The essence of this offense is taking or agreeing to take money
or something else of value in return for not prosecuting or giving evidence
of a felony.

In this Commonwealth, offenses that are punishable by
imprisonment in the state prison are called “felonies”; lesser offenses are

called “misdemeanors.” | instruct you as a matter of law that [alleged felony] iS

a felony.

See, e.g., Commonwealth v. Pease, 16 Mass. 91 (1819) (acceptance of promissory note not to prosecute
constitutes compounding a felony); Chester Glass Co. v. Dewey, 16 Mass. 94 (1819) (refusing to
prosecute out of sympathy rather than for something of value is not compounding a crime). There
continue to be separate common law offenses of obstructing justice by procuring a material witness to
absent himself, Commonwealth v. Perkins, 225 Mass. 80, 82, 113 N.E. 780, 781 (1916), or concealing or
compounding a misdemeanor, Partridge v. Hood, 120 Mass. 403, 407 (1876); Jones v. Rice, 18 Pick. 440
(1836). See also G.L. c. 276, 8 55 (accord and satisfaction permissible for some misdemeanors).

General Laws c. 268, 8§ 36 provides for aggravated punishment if the felony that was concealed or
compounded is punishable by death or imprisonment for life. If a capital or life felony may be the
predicate felony in a particular case, the judge should instruct the jury that they must additionally
determine whether it has been proved beyond a reasonable doubt that such was the predicate felony.
The judge should either (1) provide the jury with a verdict form permitting the jury in the event of
conviction to indicate whether or not the predicate felony was such, or (2) submit a special question to the
jury in accordance with Mass. R. Crim. P. 27(c).

4.160 CONSPIRACY
G.L.c.27487
2009 Edition

The defendant is charged with the offense of conspiracy. A
conspiracy is an agreement of two or more people to do something that is

unlawful
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If raised by the evidence: (Or to do something by unlawful means).

The crime is the agreement to do something unlawful

If raised by the evidence: (Or to use unlawful means).

It does not matter whether the plan was successful or not, or
whether any steps were taken to carry out the plan.

To prove the defendant guilty of the crime of conspiracy, the
Commonwealth must prove three things beyond a reasonable doubt:

First: That the defendant joined in an agreement or plan with one
or more other persons;

Second: That the purpose of the agreement was to do

something unlawful

If raised by the evidence: (Or to do something that was itself lawful,

but by unlawful means);

and Third: That the defendant joined the conspiracy knowing of

the unlawful plan and intending to help carry it out.



It is not necessary that the conspirators formulated a formal
agreement among themselves, or that they agreed on every detail of the
conspiracy, or even that they met together. But the Commonwealth must
prove that there was a joint plan among them, and that the defendant
joined in that plan.

It is not always possible to prove a conspiracy by direct
evidence. The law allows you, where it seems reasonable, to infer that
there was a conspiracy from all of the circumstances. For example, if
people who know each other or have been in communication with each
other are shown to have been involved in concerted actions which all
seem designhed to accomplish a specific purpose, then it may be
reasonable to conclude that those actions were not coincidental but were
taken pursuant to a joint plan.

However, remember that it is not enough that the defendant
knew about the conspiracy or associated with conspirators. To be liable as
a conspirator, the defendant must have actually joined in the conspiracy

as something that he (she) wished to bring about.



G.L.c. 274, 8 7 (punishment for conspiracy); Commonwealth v. Benson, 389 Mass. 473, 479-480, 451
N.E.2d 118, 122-123, cert. denied, 464 U.S. 915 (1983) (elements of conspiracy; acquittal on substantive
charge does not preclude prosecution for conspiracy); Commonwealth v. Pero, 402 Mass. 476, 477-479,
524 N.E.2d 63, 65-66 (1988) (same); Commonwealth v. Cerveny, 387 Mass. 280, 288, 439 N.E.2d 754,
759 (1982) (conviction does not require proof of overt act); Commonwealth v. Beneficial Fin. Co., 360
Mass. 188, 249, 303, 275 N.E.2d 33, 69, 99 (1971), cert. denied sub nom. Farrell v. Massachusetts and
sub nom. Beneficial Fin. Co. v. Massachusetts, 407 U.S. 910 (1972) (same; proof of participation is
required since knowledge alone is insufficient; conspiracy provable by circumstantial evidence and “silent
acquiescence” can suffice); Commonwealth v. Beckett, 373 Mass. 329, 341-342, 366 N.E.2d 1252, 1260
(1977) (whether knowledge of illegality required where act is only malum prohibitum); Commonwealth v.
Nelson, 370 Mass. 192, 196-201, 346 N.E.2d 839, 842- 845 (1976) (conspiracy provable by
circumstantial evidence; conspirator must be aware of unlawful objective, but not necessarily the detailed
means, of conspiracy); Commonwealth v. Stasiun, 349 Mass. 38, 47, 206 N.E.2d 672, 678-679 (1965)
(co-conspirator cannot be convicted of substantive offense unless he participated or aided in it);
Commonwealth v. Ries, 337 Mass. 565, 581-582, 150 N.E.2d 527, 539 (1958) (Commonwealth need not
prove every detail of conspiracy plan set out in complaint or bill of particulars, but only “sufficient details of
the general plan that makes out a conspiracy”); Commonwealth v. Beal, 314 Mass. 210, 221-222, 50
N.E.2d 14, 21 (1943) (knowledge alone is insufficient); Commonwealth v. Farese, 265 Mass. 377, 380,
164 N.E. 239, 240 (1928) (conspiracy may be shown by conduct and reasonable inferences therefrom);
Attorney General v. Tufts, 239 Mass. 458, 494, 132 N.E. 322, 328 (1921) (common purpose may be
inferred from concerted action converging to a definite end); Commonwealth v. Saia, 18 Mass. App. Ct.
762, 764- 765, 470 N.E.2d 807, 809-810 (1984) (defendant may be convicted of lesser included
conspiracy than charged); Commonwealth v. Nighelli, 13 Mass. App. Ct. 590, 593-597, 435 N.E.2d 1058,
1061-1062 (1982) (no overt act required under Massachusetts law; subsequent withdrawal not a
defense); Commonwealth v. Cook, 10 Mass. App. Ct. 668, 673-677, 411 N.E.2d 1326, 1330 (1980) (joint
venture requires conscious sharing in criminal act but not necessarily an agreement, while conspiracy
requires an agreement to work in concert); Commonwealth v. Dellinger, 10 Mass. App. Ct. 549, 555- 559,
409 N.E.2d 1337, 1343-1345 (1980), rev'd on other grounds, 383 Mass. 780, 422 N.E.2d 1346 (1981)
(unlawful purpose need not be proved precisely as alleged unless defendant prejudiced; imminence is not
required; conspiracy can be complete even if details of precise target, time or manner still to be worked
out).

A criminal conspiracy may be found where neither its purpose nor intended means was criminal, if the
Commonwealth proves beyond a reasonable doubt that: (1) either its purpose or intended means was
illegal (as distinguished from criminal); (2) the illegality was seriously contrary to the public interest
because it caused a strong probability of significant harm to an individual or the public interest; and (3) if
the illegality was not malum in se but only malum prohibitum, the defendant knew that the act was illegal.
Commonwealth v. Kelley, 359 Mass. 77, 87-88, 268 N.E.2d 132, 139-140 (1971) (violation of non-criminal
public bidding law); Commonwealth v. Gill, 5 Mass. App. Ct. 337, 340-344, 363 N.E.2d 267, 270-273
(1977) (same); Commonwealth v. Benesch, 290 Mass. 125, 134- 135, 194 N.E. 905, 910 (1935) (violation
of non-criminal securities law). See Commonwealth v. Beckett, 373 Mass. 329, 341-342 & n.7, 366
N.E.2d 1252, 1260 & n.7 (1977). An act “malum in se” is one that is by “its very nature wrongful and
detrimental to the public interest,” Id., and includes “in addition to felonies, all breaches of public order,
injuries to person or property, outrages upon public decency or good morals, and breaches of official
duty, when done wilfully or corruptly,” Commonwealth v. Adams, 114 Mass. 323, 324 (1873). By contrast,
an act that is “malum prohibitum” is “any matter forbidden or commanded by statute, but not otherwise
wrong.” Id. The model instruction, which is phrased in terms of an intended crime, may be modified as
appropriate if the intended object or means is illegal but non-criminal.

SUPPLEMENTAL INSTRUCTION
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Co-conspirator hearsay exception. YOU may consider against an

individual defendant any statement made by another (defendant)
(participant in the alleged conspiracy) only if three things have been
proved to you about that statement: First, that other evidence apart
from that statement shows that there was a conspiracy between the
speaker and the defendant; Second, that the statement was made
during the conspiracy; and Third, that the statement was made in
order to further or help along the conspiracy.

Only if those three things have been proved are you allowed to
consider the statement of another (defendant) (alleged conspirator)
when you are considering the charges against (a defendant other than
the speaker) (the defendant). If those three things have not been
proved, then you may not consider the alleged statement in any way
when you consider the evidence against [defendant] , and he (she) is
entitled to have his (her) case determined solely from the evidence

about his (her) own acts and statements.



The statement of one co-conspirator during and in furtherance of the conspiracy is admissible against
other co-conspirators. Such cases are normally tried by admitting such evidence only as to the speaker.
When the judge determines, based on evidence other than the statement, that there is a fair inference
that the conspiracy existed, the limitation is removed and the statement becomes subject to “humane
practice.” The jury should be instructed that they may consider the evidence against a defendant other
than the speaker only if they find sufficient evidence apart from the statement to support a fair inference
that the conspiracy existed, that the defendant had joined in it, and that the statement was uttered in the
course of, and in furtherance of it. Commonwealth v. Soares, 384 Mass. 149, 159-160, 424 N.E.2d 221,
227 (1981); Beckett, 373 Mass. at 335-341, 366 N.E.2d at 1256-1259; Commonwealth v. White, 370
Mass. 703, 709, 352 N.E.2d 904, 909 (1976) (discussing whether conspiracy to commit crime necessarily
includes conspiracy to escape, if necessary); Commonwealth v. Pleasant, 366 Mass. 100, 103-104, 315
N.E.2d 874, 876-877 (1974); Beneficial Fin. Co., 360 Mass. at 231 n.12, 364-365, 275 N.E.2d at 59 n.12,
132 (statement may be written rather than oral); Id., 360 Mass. at 222-223, 275 N.E.2d at 54 (presence of
such evidence does not automatically require severance); Kelley, 359 Mass. at 85-86, 268 N.E.2d at 138.
The rule applies even in severed trials. Commonwealth v. Florentino, 381 Mass. 193, 194, 408 N.E.2d
847, 849 (1980).

NOTES:

1. District Court jurisdiction. The general conspiracy statute (G.L. c. 274, 8 7) provides different
penalties for four groupings of conspiracies, depending on the maximum penalty of the crime which
was the object of the conspiracy. Under G.L. c. 218, § 26, it appears that the District Court has final
jurisdiction over any conspiracy charged under the third and fourth clauses of § 7, i.e., any conspiracy
to commit an offense that is not itself punishable by more than 10 years in state prison.

The specialized drug conspiracy statute (G. L. c. 94C, § 40) does not group intended offenses for
penalty purposes, but instead provides that the conspiracy penalty is identical to that for the particular
crime which was the object of the conspiracy. Under G.L. c. 218, § 16, it appears that the District Court
has final jurisdiction over any drug conspiracy charged under § 40 if the District Court would have final
jurisdiction over the conspired offense.

Commonwealth v. Grace, 43 Mass. App. Ct. 905, 907, 681 N.E.2d 1265, 1268 (1997), created
confusion about the District Court’s jurisdiction over conspiracy charges. Grace held that the District
Court lacked final jurisdiction over a charge of conspiracy to distribute heroin (G.L. c. 94C, § 32[a])
brought under the drug conspiracy statute. On appeal the defense argued that heroin distribution is a
10-year felony and therefore outside the District Court’s final jurisdiction. (That argument is erroneous
since first-offense heroin distribution [§ 32(a)] is within the District Court’s final jurisdiction because it is
listed in G.L. c. 218, § 26, as amended by St. 1987, c. 266.) In the Appeals Court the Commonwealth
confessed error, apparently adopting a broader view that the District Court lacks final jurisdiction over
all conspiracies, and citing Berlandi v. Commonwealth, 314 Mass. 424, 441, 50 N.E.2d 210, 221
(1943), Commonwealth v. Garcia, 34 Mass. App. Ct. 386, 388 n.3, 612 N.E.2d 674, 676 n.3 (1993), and
Commonwealth v. New York Cent. & H. R. R., 206 Mass. 417, 418, 92 N.E. 766, 767 (1910). However,
Berlandi and New York Cent. were both premised on a statutory exclusion in G.L. c. 218, § 26 (“all
misdemeanors, except conspiracies and libels”) that was subsequently repealed by St. 1958, c. 138
and replaced with the current wording (“all misdemeanors, except libels”). The one-sentence reference
to the issue in the Garcia footnote was dicta, since in that case the conspiracy charge had been
dismissed and was not before the Appeals Court. The Appeals Court’s opinion in Grace cited the
Berlandi and Garcia cases and thus appeared to cast doubt on the District Court’s jurisdiction over any
conspiracy charge.

The confusion was partly resolved by Commonwealth v. Stoico, 45 Mass. App. Ct. 559, 565-566,
699 N.E.2d 1249, 1254 (1998), which held that the District Court does have final jurisdiction over a
charge under the drug conspiracy statute of conspiring to distribute marihuana (G.L. c. 94C, 8§ 32C[a)),



http://masscases.com/cases/sjc/384/384mass149.html
http://masscases.com/cases/sjc/370/370mass703.html
http://masscases.com/cases/sjc/366/366mass100.html
http://masscases.com/cases/sjc/381/381mass193.html
https://malegislature.gov/Laws/GeneralLaws/PartIV/TitleI/Chapter274/Section7
https://malegislature.gov/Laws/GeneralLaws/PartIII/TitleI/Chapter218/Section26
https://malegislature.gov/Laws/GeneralLaws/PartI/TitleXV/Chapter94C/Section40
https://malegislature.gov/Laws/GeneralLaws/PartIII/TitleI/Chapter218/Section16
http://masscases.com/cases/app/43/43massappct905.html
https://malegislature.gov/Laws/GeneralLaws/PartI/TitleXV/Chapter94C/Section32
https://malegislature.gov/Laws/GeneralLaws/PartIII/TitleI/Chapter218/Section26
http://masscases.com/cases/sjc/314/314mass424.html
http://masscases.com/cases/app/34/34massappct386.html
http://masscases.com/cases/sjc/206/206mass417.html
https://malegislature.gov/Laws/GeneralLaws/PartIII/TitleI/Chapter218/Section26
http://masscases.com/cases/app/45/45massappct559.html
https://malegislature.gov/Laws/GeneralLaws/PartI/TitleXV/Chapter94C/Section32C

which has a 2-year maximum sentence, noting that “[n]othing in [Garcia] is to the contrary.” See also
Commonwealth v. John R. Kuhn, 48 Mass. App. Ct. 1106, 718 N.E.2d 896 (No. 98-P-489, October 29,
1999) (unpublished opinion under Appeals Court Rule 1:28) (District Court has jurisdiction over
conspiracy to distribute marihuana because it has a maximum penalty of two years).

2. Acquittal of all other conspirators. The acquittal of all other co-conspirators at the same trial
bars conviction of the defendant, Benesch, 290 Mass. at 135-136, 194 N.E. at 911; Nighelli, 13 Mass.
App. Ct. at 595, 435 N.E.2d at 1062, but the rule does not apply if the co-conspirators were tried
separately, Cerveny, 387 Mass. at 285- 286, 439 N.E.2d at 758-757.

3. Feigned agreement. Massachusetts probably subscribes to the “bilateral” theory of
conspiracy, under which there is no conspiracy if one of two conspirators only feigns agreement but
never intends to carry out the unlawful purpose. The jury must resolve any factual dispute about
whether the disavowing conspirator intended to join the conspiracy. Commonwealth v. Abdul-Kareem,
56 Mass. App. Ct. 78, 80 n.3, 775 N.E.2d 454, 456 n.3 (2002) (police informant); Commonwealth v.
Themelis, 22 Mass. App. Ct. 754, 757-761, 498 N.E.2d 136, 138-140 (1986) (claim of intent to “rip off”’
proffered fee without carrying out murder-for-hire).

4. Multiple conspiracies. Sub-agreements in pursuit of a common illegal objective are not
separate conspiracies. Commonwealth v. Winter, 9 Mass. App. Ct. 512, 522-528, 402 N.E.2d 1372,
1378-1381 (1980). The Commonwealth has the burden of proving multiple conspiracies. Cerveny, 387
Mass. at 287-289, 439 N.E.2d at 758- 759.

5. Specification of object of conspiracy. The intended unlawful purpose, or lawful purpose by
unlawful means, must be alleged in the complaint, but need not be described with great particularity.
Commonwealth v. Cantres, 405 Mass. 238, 240-241, 540 N.E.2d 149, 150-151 (1989) (allegation of
conspiracy to violate the Controlled Substances Act was adequate identification of object of
conspiracy).

6. Trial with substantive offense prohibited. A conspiracy charge may not be tried
simultaneously with a charge for the substantive offense unless the defendant moves for such joinder.
Mass. R. Crim. P. 9(e). Angiulo v. Commonwealth, 401 Mass. 71, 80 n.10, 514 N.E.2d 669, 674 n.10
(1987).

7. Venue. Venue for a conspiracy prosecution lies anywhere an overt act is committed by any one
of the conspirators in execution of the plan. Stasiun, 349 Mass. at 54, 206 N.E.2d at 682.

8. Wharton’s rule. It is undecided whether Wharton’s rule (holding that an agreement by two
persons to commit a crime cannot be prosecuted as a conspiracy if the substantive crime requires two
persons to commit) applies generally in Massachusetts, but if it does, it is inapplicable to prosecutions
for conspiracy to distribute controlled substances because G.L. c. 94C, 8§ 40 indicates a legislative
intent to permit such conspiracy prosecutions. Cantres, supra.
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4.180 CORPORATE CRIMINAL LIABILITY
2009 Edition

(The defendant) (One of the defendants) in this caseis a
corporation. A corporation is not a live person, of course, and therefore it
can act only through its agents. To prove that a corporation is guilty of a
criminal offense that was committed by one of its agents, the
Commonwealth must prove three things beyond a reasonable doubt:

First: That a specific person is guilty of this offense — that is, he
or she committed all of the elements of this offense, as | (have defined
them to you) (will define them to you in a moment);

Second: That such person, when he or she committed this
offense, was engaged in some particular corporate business or project;
and

Third: That the accused corporation had given that person
authority and responsibility to act for it, and on its behalf, in handling that

particular corporate business or project.



It is not necessary that the person who committed the crime was
a director, or an officer, or even an employee of the corporation. It is not
necessary that those in control of the corporation directly requested or
authorized the crime or approved of it afterwards. Those factors can be
relevant to your decision, but they are not necessary for the corporation to
be found guilty of this charge.

The corporation is guilty if it put the person who committed the
crime in a position where he (she) had enough power and authority to act
for the corporation in the corporate project he (she) was involved in when
he (she) committed this offense.

Some of the factors you may consider on that issue are: how
much authority and control that person exercised over corporate matters;
how much control others in the corporation exercised over that person in
corporate matters; whether and how corporate funds were used in the
crime; and, finally, whether there was a repeated pattern of criminal
conduct that might indicate corporate toleration or approval after the fact

of that person’s criminal acts.



Commonwealth v. Angelo Todesca Corp., 446 Mass. 128, 133-134, 136, 842 N. E. 2d 930, 937 (2006)
(approving three elements as outlined in model instruction); Worcester Ins. Co. v. Fells Acres Day School,
Inc., 408 Mass. 393, 408-409, 558 N.E.2d 958, 969 (1990); Commonwealth v. L.A.L. Corp., 400 Mass.
737,511 N.E.2d 599 (1987) (close corporation); Commonwealth v. Beneficial Fin. Co., 360 Mass. 188,
254-281, 275 N.E.2d 33, 71-86 (1971), cert. denied sub nom. Farrell v. Massachusetts, 407 U.S. 910,
and sub nom. Beneficial Fin. Co. v. Massachusetts, 407 U.S. 914 (1972) (publicly-held corporation). G.L.
c. 4, 8 7, Twenty-third (in construing statutes, “[plerson’ or ‘whoever’ shall include corporations, societies,
associations and partnerships”).

4.200 AIDING OR ABETTING

Revised May 2011
(formerly JOINT VENTURE)

The Supreme Judicial Court recommends that judges incorporate instructions regarding aiding and abetting into
the elements of the crime. “For instance, in cases charging murder in the first degree where two or more persons
may have participated in the killing, the first element, ‘that the defendant committed an unlawful killing,” should
be changed to ‘that the defendant knowingly participated in the commission of an unlawful killing.””
Commonwealth v. Zanetti, 454 Mass. 449 (2009). The following instruction may be given following the judge’s
explanation of the elements of the specific offense.

Where there is evidence that more than one person may have
participated in the commission of a crime, the Commonwealth must prove
two things beyond a reasonable doubt:

First: that the defendant knowingly and intentionally participated
in some meaningful way in the commission of the alleged offense, alone or
with (another) (others),

and Second: that he (she) did so with the intent required for that
offense.

The Commonwealth must prove that the defendant intentionally
participated in the commission of a crime as something he (she) wished to
bring about, and sought by his (her) actions to make succeed. Such

participation may take the form of
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(personally committing the acts that constitute the crime) or

(aiding or assisting another person in those acts) or

(asking or encouraging another person to commit the crime) or

(helping to plan the commission of the crime) or

(agreeing to stand by, or near, the scene of the crime to act as
lookout) or

(agreeing to provide aid or assistance in committing the crime)
or

(agreeing to help in escaping if such help becomes necessary).

An agreement to help if needed does not need to be made
through a formal or explicit written or oral advance plan or agreement. It is
enough to act consciously together before or during the crime with the

intent of making the crime succeed.



The Commonwealth must also prove beyond a reasonable doubt
that, at the time the defendant knowingly participated in the commission of

the crime charged, [identify the crime charged if needed to avoid confusion] , he (she)

had or shared the intent required for that crime. You are permitted, but not
required, to infer the defendant’s mental state or intent from his (her)
knowledge of the circumstances or any subsequent participation in the
crime. The inferences that you draw must be reasonable, and you may rely
on your experience and common sense in determining from the evidence

the defendant’s knowledge and intent.

SUPPLEMENTAL INSTRUCTIONS




1. Mere presence. Our law does not allow for guilt by association.

Mere presence at the scene of the crime is not enough to find a
defendant guilty. Presence alone does not establish a defendant’s
knowing participation in the crime, even if a person knew about the
intended crime in advance and took no steps to prevent it. To find a
defendant guilty, there must be proof that the defendant intentionally
participated in some fashion in committing that particular crime and
had or shared the intent required to commit the crime. It is not
enough to show that the defendant simply was present when the
crime was committed or that he (she) knew about it in advance. There
must be proof that the defendant intentionally participated in
committing the particular crime, not just that he (she) was there or

knew about it.



2. Mere knowledge. Mere knowledge that the crime was to be

committed is not sufficient to convict the defendant. The
Commonwealth must prove more than mere association with a
perpetrator of the crime, either before or after its commission. (Even
evidence that the defendant agreed with another person to commit
the crime would be insufficient to support a conviction if the
defendant did nothing more.) The Commonwealth must prove more
than a failure to take appropriate steps to prevent the commission of
the crime. Some active participation in, or furtherance of, the criminal
enterprise is required in order to prove the defendant guilty.

3. Withdrawal from joint venture. The defendant is not guilty of a crime if

he (she) withdrew from or abandoned it in a timely and effective
manner. A withdrawal is effective only if it is communicated to the
other persons involved, and only if it is communicated to them early
enough so that they have a reasonable opportunity to abandon the
crime as well. If the withdrawal comes so late that the crime cannot be

stopped, it is too late and is ineffective.



If the evidence raises a question whether the defendant
withdrew from participation, then the Commonwealth has the burden
of proving to you beyond a reasonable doubt that the defendant did
not withdraw it. If the Commonwealth does not do so, then you must

find the defendant not guilty.

Commonwealth v. Hogan, 426 Mass. 424, 434 n.12, 688 N.E.2d 977, 984 n.12 (1998);Commonwealth
v. Cook, 419 Mass. 192, 201-202, 644 N.E.2d 203, 209-210 (1994) (instruction required only where
supported by evidence, viewed in light most favorable to defendant); Commonwealth v. Galford, 413
Mass. 364, 372, 597 N.E.2d 410, 415 (1992) (where raised by evidence, Commonwealth must prove
beyond a reasonable doubt the absence of abandonment); Commonwealth v. Fickett, 403 Mass. 194,
201 n.7, 526 N.E.2d 1064, 1069 n.7 (1988) (same); Commonwealth v. Graves, 363 Mass. 863, 866-
868, 299 N.E.2d 711, 713-714 (1973); Commonwealth v. Green, 302 Mass. 547, 555, 20 N.E.2d 417,
421-422 (1939); Commonwealth v. Joyce, 18 Mass. App. Ct. 417, 428, 467 N.E.2d 214, 221 (1984);
Commonwealth v. Farnkoff, 16 Mass. App. Ct. 433, 447, 452 N.E.2d 249, 258 (1983); Commonwealth
v. Mangula, 2 Mass. App. Ct. 785, 792 n.6, 322 N.E.2d 177, 182 n.6 (1975). See Hogan, 426 Mass. at
434, 688 N.E.2d at 984 (“In the case of multiple crimes committed by joint venturers and the issue of
withdrawal, an instruction about withdrawal should point out, when the evidence warrants, that a
defendant can be found guilty as a joint venturer of an initial crime but then can effectively withdraw so
as to avoid culpability for a subsequent crime.”);Commonwealth v. Fickett, 403 Mass. 194, 201, 526
N.E.2d 1064, 1069 (1988) (defendant may argue to jury, alternately, that he never entered a joint
venture and that if he did he also timely withdrew).
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4. Joint participant hearsay exception. YOU may consider against an

individual defendant any statements made by another (defendant)
(alleged participant in a joint venture) only if three things have been
proved to you about that statement: First, that other evidence apart
from that statement shows that the speaker and this defendant were
participating with each other in the commission of the crime; Second,
that the statement was made during the commission or in furtherance
of the crime, and Third, that the statement was made in order to
further or help along the goal of committing the crime. Only if those
three things have been proved are you allowed to consider the
statement of another (defendant) (alleged participant) when you are
considering the charges against (a defendant other than the speaker)

(the defendant).

The statement of one participant during and in furtherance of the crime is admissible against other
participants. Such cases are normally tried by admitting such evidence only as to the speaker. When
the judge determines, based on evidence other than the statement, that there is a fair inference that
there was joint participation, the limitation is removed and the statement becomes subject to “humane
practice.” The jury should be instructed that they may consider the evidence against a defendant other
than the speaker only if they find sufficient evidence apart from the statement to support a fair inference
that there was more than one participant, that the defendant was a participant, and that the statement
was uttered in the course of, and in furtherance of the commission of the crime. Commonwealth v.
Brown, 394 Mass. 510, 516, 476 N.E.2d 580, 584 (1985); Commonwealth v. Bongarzone, 390 Mass.
326, 340, 455 N.E.2d 1183, 1192 (1983); Commonwealth v. Beckett, 373 Mass. 329, 338-340, 366
N.E.2d 1252, 1257-1259 (1977); Commonwealth v. Flynn, 362 Mass. 455, 476-477, 287 N.E.2d 420,
435-436 (1972), denial of habeas corpus aff'd sub nom. Velleca v. Superintendent, M.C.I. Walpole, 523
F.2d 1040 (1st Cir. 1975); Commonwealth v. Cartagena, 32 Mass. App. Ct. 141, 144-145, 586 N.E.2d
43, 45- 46 (1992).

The rule applies even in severed trials. Commonwealth v. Florentino, 381 Mass. 193, 194, 408 N.E.2d 847,
849 (1980).
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The judge should not inform the jury of his or her preliminary ruling admitting such evidence against the
defendant. Commonwealth v. Beckett, 373 Mass. 329, 337 n.3, 366 N.E.2d 1252, 1257 n.3 (1977);
Commonwealth v. Lima, 29 Mass. App. Ct. 490, 492 & n.3, 562 N.E.2d 100, 102 & n.3 (1990).

NOTES:

1. No distinction between a principal and a joint venturer. In Commonwealth v. Zanetti, 454
Mass. 449 (2009), the Supreme Judicial Court renounced “the false distinction between a principal and
an accomplice,” holding, “We, therefore, now adopt the language of aiding and abetting rather than joint
venture for use in trials that commence after the issuance of the rescript in this case. When there is
evidence that more than one person may have participated in the commission of the crime, judges are
to instruct the jury that the defendant is guilty if the Commonwealth has proved beyond a reasonable
doubt that the defendant knowingly participated in the commission of the crime charged, alone or with
others, with the intent required for that offense.”

2. Accessory after the fact. Unlike a participant, an accessory after the fact to a felony is not
involved in the planning or execution of the crime, and need not have advance knowledge of it. An
accessory after the fact “need merely [1] know the identity of the principal perpetrator and [2] have
knowledge of the substantial facts of the felonious crime that the principal committed and, possessed of
such knowledge, [3] aid the principal in avoiding punishment,” Commonwealth v. Hoshi H., 72 Mass.
App. Ct. 18, 19-21, 887 N.E.2d 1104, 1105-1106 (2008), by “harboring, conceal[ing], maintain[ing], . . .
assist[ing] . . . or giv[ing] such offender any other aid” (G.L. c. 274, 8 7). A defendant who harbors a
principal who has committed multiple felonies may be convicted of the same number of counts of being
an accessory after the fact. Commonwealth v. Perez, 437 Mass. 186, 189-194, 770 N.E.2d 428, 433-
434 (2002). A defendant cannot be convicted both of the substantive crime and as being an accessory
after the fact to the same crime. Commonwealth v. Gajka, 425 Mass. 751, 754, 682 N.E.2d 1345, 1348
(1997); Commonwealth v. Berryman, 359 Mass. 127, 129, 268 N.E.2d 354, 356 (1971). General Laws
C. 274, 8 4 is a 7-year felony that is not within the final jurisdiction of the District Court.

3. Accomplice Testimony. The statement of one joint venturer during and in furtherance of the
joint venture is admissible against other joint venturers. Such cases are normally tried by admitting
such evidence only as to the speaker. The statement may be admitted if “(a) the statement was made
during the course of and in furtherance of a common criminal enterprise and (b) there is sufficient
nonhearsay evidence to establish an adequate probability that the declarant and defendant were
engaged in a criminal enterprise.” Commonwealth v. Nascimento, 421 Mass 677 (1996). A jury “may
not consider the statement of one defendant against the other until and unless the Commonwealth
proves the existence of a joint venture beyond a reasonable doubt”. Commonwealth v. Clarke, 418
Mass. 207, 635 N.E.2d 1197 (1994). The statement becomes subject to “humane practice.” In most
cases, it lies within the judge’s discretion whether or not to instruct the jury that the testimony of
accomplices should be examined with special care, although some appellate decisions seem to have
encouraged such a charge. See the supplemental instructions to Instruction 2.260 (Credibility of
Witnesses). The judge should not inform the jury of his or her preliminary ruling admitting such
evidence against the defendant. Commonwealth v. Beckett, 373 Mass. 329, 366 N.E.2d 1252 (1977);
Commonwealth v. Lima, 29 Mass. App. Ct. 490, 562 N.E.2d 100 (1990).

4. Anticipatory compact not required. Unlike a conspiracy charge, “there is no need to prove an
anticipatory compact between the parties to establish a joint venture charge. It is enough to prove that
at the “climactic moment’ the parties acted together to carry out their goal.” Commonwealth v. Sexton,
41 Mass. App. Ct. 676, 672 N.E.2d 991(1996), rev'd on other grounds, 425 Mass. 146, 680 N.E.2d 23.
For that reason, the acquittal of all codefendants on a conspiracy charge does not collaterally estop the
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Commonwealth from later trying them on a joint venture charge. “The shared purpose of joint venturers
in the commission of a substantial offense differs from the prior agreement to commit the offense that is
the essence of a conspiracy...As a general rule,...the agreement that must be shown to prove a
conspiracy is a meeting of the minds of the conspirators separate and distinct from and prior to the
common intent that is implicit in the commission of the substantive crime.” Except in situations where
concerted advance planning is necessarily implied in the substantive offense, a jury might acquit joint
venturers of a conspiracy charge because there was insufficient proof on an antecedent, agreed-upon
plan. Commonwealth v. DeCillis, 41 Mass. App. Ct. 312, 669 N.E.2d 1087 (1996).

5. Conviction as principal. “The jury are not required to conclude unanimously that the
defendant was either the principal or the joint venturer, so long as sufficient evidence exists to support
either role.” Commonwealth v. Ellis, 432 Mass. 746, 761, 739 N.E.2d 1107, 1119 (2000). “[I]t seems
accepted, under G.L. c. 274, sec. 2...that a person [charged] as a principal may be convicted on a
showing of accessorial, or joint venture, involvement.” Commonwealth v. James, 30 Mass. App. Ct.
490, 570 N.E.2d 168 (1991).

6. Co-venturers tried separately. Joint venturers need not be tried together. Commonwealth v.
Cifizzari, 397 Mass. 560, 492 N.E.2d 357 (1986). Where warranted by the evidence, a joint venture
charge may be appropriate even where a single defendant is on trial, to indicate that the defendant
need not have acted alone. Commonwealth v. Dyer, 389 Mass. 677, 451 N.E.2d 1161 (1983). A joint
venture charge is permissible even if the alleged co-venturer was previously acquitted at a separate
trial. Commonwealth v. Jones, 403 Mass. 279, 526 N.E.2d 1288 (1988). It is not necessary for the
Commonwealth to prove the identity of the other joint venturer as long as the evidence supports the
finding that there existed some principal other than the defendant and that the defendant shared that
other’s intent and was available to help as needed. Commonwealth v. Williams, 450 Mass. 894, 824
N.E.2d 843 (2008); Commonwealth v. Gonzalez, 443 Mass. 799, 824 N.E.2d 843 (2005);
Commonwealth v. Netto, 438 Mass. 686, 783 N.E.2d 439 (2003).

7. Knowledge of coventurer’s weapon. To be convicted as a participant in a crime involving the
use of a weapon, it must be proved that the defendant knew at the time of the offense that the other
participant had the weapon. Commonwealth v. Thompson, 56 Mass. App. Ct. 710, 713, 780 N.E.2d 96,
98 (2002). See Commonwealth v. Watkins, 425 Mass. 830, 840, 683 N.E.2d 653, 660 (1997) (armed
robbery); Commonwealth v. Colon, 52 Mass. App. Ct. 725, 730, 756 N.E.2d 615, 620 (2001) (armed
robbery).

8. Lookout liability. Evidence of additional factors may permit an inference that a defendant
contributed more than mere presence to a crime. See Commonwealth v. DeJesus, 48 Mass. App. Ct.
911, 911-912, 720 N.E.2d 28, 29 (1999) (finding additional factors where defendant hung out window of
target apartment, looking up and down the street, and was later found there with four others,
surrounded by drugs, cash, and packaging materials); Commonwealth v. Velasquez, 48 Mass. App. Ct.
147, 150, 718 N.E.2d 398, 401 (1999) (finding additional factors where defendant disposed of illegal
drugs and made threatening remarks to police). See also Commonwealth v. Serrano, 74 Mass. App. Ct.
1, 4, 904 N.E.2d 247 (2009) (under “presence” branch of joint venture, “presence” is appropriately
defined to mean “at or near the general vicinity of the crime . . . at some point during the joint venture”);
Commonwealth v. Frederico D. Centino, 48 Mass. App. Ct. 1121, 724 N.E.2d 752 (No. 98-P-128, Feb.
22, 2000) (unpublished opinion under Appeals Court Rule 1:28) (finding no additional factors where
defendant merely failed to open door for police and gave a false name).

9. Mere presence. If the defendant was present at the scene o