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Legal Authority, Scope and Purpose

(1) Lega Authority. 104 CMR 29.00 is promulgated under authority of M.G.L. c. 19, 881 and 16,
and M.G.L.c. 123,8 2.

(2) Scope. 104 CMR 29.00 applies to the application for and the provision of DMH services in
community programs and services that are contracted for or operated by the Department.

(3) Purpose. 104 CMR 29.00 is issued to provide a framework by which DMH services are
provided in the community to adults with serious and long term mental illness and children and
adolescents with serious emotional disturbance.

29.02: Dédfinitions

AreaDirector meansthe AreaDirector with responsibility for Department activities in the community
where the individual or, in the case of a minor, where his or her legally authorized representative,
resides.

Area Medical Director meansthe senior psychiatrist with clinical oversight of Department activities in
the community where the individual or, in the case of a minor, where his or her legally authorized
representative, resides.

Case Management means a service operated by the Department, which is performed in accordance
with the provisions of 104 CMR 29.00. The scope of Case Management is set forth at 104 CMR
29.05.

Client means an individual whose application for DMH services has been approved and who is
enrolled ina DMH service.

DMH means Department of Mental Health.

DMH Community Services means community-based services contracted for or operated by the
Department, but which do not include: short term services provided pursuant to 104 CMR 29.04(1)(g),
outpatient clinic services, court evaluations, or acute mental health services, such as crisisintervention
Or emergency screening.

DMH Services means DMH Community Services and/or Case Managemert.
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29.03: Genera Provisions

(1) The Department isresponsible for providing or arranging for DMH servicesto adults with serious
and long term mental illness and children and adolescents with serious emotional disturbance who are
determined to meet clinical criteria and to need DMH services.

(2) To receive a DMH service an individual must meet the clinical criteria set forth in 104 CMR
29.04(2) and be determined to need a DMH service in accordance with 104 CMR 29.04(3); to
receive aDMH community service, the Department must have the available capacity to provide the
DMH community service.

(3) Anindividual requesting DMH services from the Department shall be informed:
(@ that provisionof DMH servicesis contingent upon the availability of services and funding; and
of the
(b) need to apply and be approved for DMH services;
(c) authority of the Department to require necessary and relevant informetion about the individual's
needs and resources, including access to entitlements, insurance and other services;
(d) individual's right to participate in DMH services planning activities as set forthin 104 CMR
29.06;
(e) authority of the Department or its providersto charge for and, if applicable, adjust chargesfor
services pursuant to 104 CMR 30.04 and for room or room and board pursuant to 104 CMR
30.06;
(f) right to appeal:
1. adenia of an application for DMH services based on clinical criteria or a determination
that an individual does not have a need for DMH services in accordance with 104 CMR
29.16(3); and
2. aDMH services planning activity or implementation decision as included in an individual
service plan or individualized action plan in accordance with 104 CMR 29.16(4); and
(90 authority of the Department to maintain the name of the individual and other personal
informeation in a confidential record keeping system, including by electronic means.

(4) All informetion given to individuals pertaining to the application and DMH services planning
activities pursuant to 104 CMR 29.00, including notifications, comprehensive assessment of needs,
clinical and other assessments, individual service plansand individualized actionplans shall be conveyed
or written in language that is easy to understand, and to the extent practicable, in the individual's

preferred language.

(5) Computation of Time. Unless otherwise specified, al computation of days within 104 CMR
29.00 shall be in accordance with the following:
(& whenthetime period is less than seven days, Saturdays, Sundays, and legal holidays are not
counted;
(b) whenthe time period is seven days or longer, the time is counted in calendar days, except
whenthe last day is a Saturday, Sunday, or legal holiday, in which case the final day counted isthe
next business day;
(c) the day onwhich action or event is initiated is not counted.

29.04: Application for DMH Services; Clinical Criteria and Determination of Need

(1) Application for DMH Services.
(& Anapplicationfor DMH services for an individual shall be submitted to the Department office
with responsibility for the community where the individual or, in the case of a minor, where his or
her legally authorized representative, resides.
(b) An application may be submitted by:
1. Anindividual or hisor her legally authorized representative. An individual may be assisted
by another person in completing the application.
2. A facility or program on behalf of an individual:
a. iftheindividual, or his or her legally authorized representative, after being notified, does
not object to the submission of an application; or
b. if the facility or program believes anindividual lacks the capacity to apply for services
and hes filed a petition with the Probate and Family Court for guardianship for the
individual.
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29.04: continued

(© Anapplication shall include the following:
1. acompleted application form;
2. supporting documentation of psychiatric evaluations and clinical recordsthet are available
to the individual. The individual or his or her legally authorized representative, may be asked
to authorize the Department to obtain additional information which it deems necessary to
support the application.
(d) The Department may, at itsdiscretion, require a personal interview and/or aclinical evaluation
of the individual to gather additional information to support the application.
(e) Time frame for actions to be taken on an application shall be:
1. within 20 days of receipt of the completed application, including any supporting
documentation requested by the Department, the Area Director or designee shall determine
whether the individual meets clinical criteria set forth in 104 CMR 29.04(2).
2. within20 days of anindividual being determined to meet clinical criteriafor DMH services
asset forthin104 CMR 29.04(2), the Area Director or designee shall determine whether the
individual needs DMH services as set forthin 104 CMR 29.04(3).
3. if within 90 days of receipt of the application, any supporting documentation, personal
interviews and/or clinical evaluations have not been received or completed, the Area Director
or designee shal make a determination on the application based upon such informetion as is
then available. The Area Director or designee may extend this time period for good cause.
() The Department may redetermine whether a client continues to meet the criteria for DMH
Services pursuant to 104 CMR 29.04(2) and (3) annually or when a client's circumstances have
changed.
(9 If during the application process the Area Director or designee determines that the individual
isinneed of short-term services, the Area Director or designee may authorize such servicesfor up
to 60 days. Duringthisperiod, the individual's application shall be considered "pending’”. Provision
of such services does not indicate whether anapplication will be approved, and shall not be subject
to appeal pursuant to 104 CMR 29.16.

(2) Clinical Criteria for DMH Services.

(& Tomeettheclinical criteria to receive DMH services, an adult must have a mental illness thet:
1. includes a substantial disorder of thought, mood, perception, which grosdy impairs
judgment, behavior, capacity to recognize redlity or the ability to meet the ordinary demands
of life; and
2. istheprimary cause of a functional impairment that substartially interfereswith or limitsthe
performance of one or more mgjor life activities, and is expected to do so in the succeeding
year; and
3. meets diagnostic criteria specified within the Diagnostic and Satistical Manual of
Mental Disorders, (4™ ed., text revision) American Psychiatric Association, Washington, DC
(2000), which indicates that the individual has a serious, long term mental iliness thet is not
based on symptoms primerily caused by:

a. developmental disorders usually first diagnosed in infancy, childhood or adolescence,
such as mental retardation or pervasive developmental disorders; or
b. cognitive disorders, including delirium, dementia or amnesia; or
c. mental disorders due to a general medical condition not elsewhere classified; or
d. substance-related disorders.
(b) To meet theclinical criteriato receive DMH services, a child or adolescent must be younger
than 19 years old at the time of application and have a serious emotional disturbance that:
1. haslasted, or is expected to last, at least one year; and
2. has resulted in functional impairment that substantially interferes with or limits the child's
adolescent’ s role or functioning in family, school or community activities, and
3. meets diagnostic criteria specified within the Diagnostic and Satistical Manual of
Mental Disorders, (4™ ed., text revision) American Psychiatric Association, Washington, DC
(2000), but is not solely within one or more of the following categories:
a developmental disorders usually first diagnosed in infancy, childnood or adolescence,
such as mental retardation or pervasive developmental disorders; or
b. cognitive disorders, including delirium, dementia or amnesia; or
c. mental disorders due to a general medical condition not elsewhere classified; or
d. substance-related disorders.
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29.04: continued

() Result of Determination Relative to Clinical Criteria.
1. If anindividual is found to meet the clinical criteria for DMH services as set forth in 104
CMR 29.04(2), then the Area Director or designee must determine whether the individual
needs DMH services as provided in 104 CMR 29.04(3).
2. If anindividual does not meet the clinical criteria set forthin 104 CMR 29.04(2), anotice
denying the application for DM H services will be sent to the individual and his or her legally
authorized representative and, if appropriate, to the facility or program that submitted the
application in accordance with 104 CMR 29.04(1)(b)2. The notice shall:
a. Set forth the reasons for the denial;
b. inform the individual and his or her legally authorized representative of the right to
appeal the denial of the application for DMH services based on clinical criteria pursuant
to 104 CMR 29.16(3); and
c. informtheindividual and hisor her legally authorized representative of other community
services that may be available to meet his or her needs.
If after reasonable efforts, neither the individual nor his or her legally authorized
representative can be located, the denial shall be noted in the individual's application file and
no further action will be required.

(3) Determination of Need for DMH Services. The determination of whether an individual who has
been found to meet the clinical criteria for DMH services as set forth in 104 CMR 29.04(2) needs
DMH services will be based on the following:

(@ contact with the applicant and his or her legally authorized representative to review the

individual's request for services and his or her current status,

(b) determination of whether the individual's needs can be met by a DMH service,

(¢) assessment of the individual's current medical entitlements and insurance that allow for

provision of appropriate services in the community; and

(d) assessment of the availability of appropriate services from other public or private ertities.

(4) Resuit of Determination of Need for DMH Services.
(@ Ifitisdetermined that the individual needs DMH Services, and thet there is existing capacity
in an appropriate service, the application will be approved. The Area Director or designee will
notify the individual and his or her legally authorized representative, and, if appropriate, the facility
or program which submitted the gpplication on the individual's behalf pursuant to 104 CMR
29.04(1)(b)2. The notice shall:
1. state that the application has been approved;
2. identify the DMH services idertified as needed; and
3. offer the individual a referral to such appropriate service(s) as are available.
(b) If it is determined that an individual needs DMH services, but there is no capacity in such
service(s), the Area Director or designee will so notify the individual and his or her legally
authorized representative, and, if appropriate, the facility or program which submitted the
application on the individual's behalf pursuant to 104 CMR 29.04(1)(b)2.
1. The AreaDirector or designee will periodically contact the individual or his or her legally
authorized representative regarding the indiviudal's status and cortinued need for DMH
service(s). At such time that the DMH service(s) becomes available, the individual will be
offered areferral to such service(s).
2. If the individual or his or her legally authorized representative indicates that the individual
no longer needs or wants DMH services, a notice will be sent to the individual and his or her
legally authorized representative that the application is considered withdrawn.
3. If after reasonable efforts, neither the individual nor his or her legally authorized
representative can be located, the application will be considered withdrawn.
(c) Decisionsregardingthe available capacity of DMH services are not subject to appeal pursuant
to 104 CMR 29.16.
(d) Ifitis determined that the individual does not need DMH services, the application will be
denied and the Area Director or designee will so notify the individual and his or her legally
authorized representative, and, if appropriate, the facility or program which submitted the
application on the individual's behalf pursuant to 104 CMR 29.04(1)(b)2. The notice shall:
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29.04: continued

1. set forth the reasons for the denial;

2. informthe individual and his or her legally authorized representative of the right to appeal

the denial of the application for DMH services based onneed pursuant to 104 CMR 29.16(4);

and

3. informthe individual and his or her legally authorized representative of other community

services that may be available to meet his or her needs.

If after reasonable efforts, neither the individual nor his or her legally authorized representative
can belocated, the denial shall be noted inthe individual's applicationfile and no further actionwill
be required.

(e) If anindividual whose application was denied because of a determination that the individual
does not need DMH servicesreapplies due to a change in circumstances within six months of such
denial, he or she shall be presumed to continue to meet the clinical criteria for DMH services.

29.05: Case Management

(1) Individuals who are determined to need Case Management shall be referred to the appropriate
case management office.

(2) Case Management shall include:
(@ arranging for and completing comprehensive assessiments of service needs;
(b) convening service planning meetings,
(¢) developing and reviewing individual service plans,
(d) reviewing individualized action plans, when applicable, to ensure compatibility with clients
individual service plans;
(e) assgting clients in obtaining other available services from public or private entities as are
identified in clients' individual service plans;
(f) coordinating services for clients, and/or monitoring the coordination of DMH and non DMH
SErvices,
(g9) providing outreach, as needed,;
(h) providing intensive support and advocacy, as needed.

29.06: General Provisions for all DMH Services Planning Activities

Planning activitiesincorporate strengths, preferences and needs of clients, and where appropriate,
of their families or caretakers, and include assessments and the development and review of individual
service plans and individualized action plans. Clients who receive Case Management will have
individual service plans developed in accordance 104 CMR 29.06 and 29.07. Clients who receive
DMH community services will have individualized action plans developed in accordance with 104
CMR 29.06 and 29.11.

(1) DMH Services planning activities are:
(& conducted in the client's preferred language by staff fluent in the language or through
competent interpreters;
(b) strength-based, person and when appropriate, family, centered;
(c) sensitiveand responsiveto a client's cultural, ethnic, linguistic background, sexual orientation,
gender differences, parental status, and other individual needs of the cliert;
(d) based ontheresuits of assessmentswhich are reviewed and modified as the client's needs or
circumstances change; and
(e) informed by information obtained through interactions with the client, when appropriate the
client's family or caretakers, and the client's other service providers with the appropriate
authorizations, as well as previous records as available.

(2) The gods of DMH Services planning activities are to:
(@ promote client recovery and resiliency;
(b) identify the services thet a client needs,
(c) facilitate or provide access to those services, and
(d) ensure that the provision of services is consistent with the client's needs, strengths and
preferences is provided in the least redtrictive setting possible, and promotes community
participation to the fullest extent possible.
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(3) All planning activities will be conducted in partnership with clients, their families when appropriate,
and their legally authorized representatives. Clients will be:
(& engaged and supported to participate actively inthe planning processes to the maximum extent
possible;
(b) present at all applicable planning and review meetings, unless they are unwilling or unable to
attend;
(c) encouraged to invite family members or other persons of the client's choice to participate; and
(d) encouraged to identify and discuss their goals and preferred services and programs during
planning meetings and shall otherwise be supported to participate in a meaningful way in the
discussions and decision-making process.

(4) When clients are unable or unwilling to take part inameaningful way in planning activities, action
is taken to minimize obstacles to such participation. This shall include but not be limited to:
(@ developing plans for increasing the ability of clients to participate;
(b) modifying the schedule or structure of the meetings or making other accommodations designed
to increase client participation;
(¢) educating clients to facilitate and increase their participation; and
(d) continuing to engage clients in waysthat assist themto make choices regarding their services
to the maximum extent possible.

29.07: Individual Service Plans

(1) Eachclient who receives Case Management shall have awrittenindividual service plan developed
in accordance with 104 CMR 29.07.

(2) Comprehensive Assessment of Service Needs. The individual service plan shall be based ona
comprehensive assessment of the client's service needs.
(& The case manager shall arrange for and complete acomprehensive assessment of the client's
service needs within 20 days of assignment, unless an extensionis granted by the Area Director or
designee.
(b) The comprehensive assessmernt of service needs shall include review of the documents
submitted with the client's application and other records, as needed; a personal interview with the
client that will include, but not be limited to, identification of the client's service preferences and
recovery goals; an interview with the client's legally authorized representative; and interviews with
other persons as agreed upon by the case manager and the client or his or her legally authorized
representative, and shall be documented using a Department approved report form

(3) Development of Individual Service Plans.
(@ Genera Provisions.
1. Theindividual service plan shall identify the strengths and needs of the client, the goals of
and for the client, and all services and programswhich address the needs of the client, including
DMH services and those available from other public and private entities.
2. Servicesincluded on an individual service plan shall be, to the maximum extent possible,
congistert with the client's service needs, strengths and preferences, and shall be provided in
the least restrictive setting.
3. Theindividual service plan shall be developed with the fullest possible coordination with
the client's other servicesincluding educational services and special education services, where
applicable.
4. Theindividual service plan shall include specified services, prograns, service providersand
goals, based on:
a. the client's needs and preferences as identified in the comprehensive assessment of
service needs report; and
b. theavailability of specific services. If specified services are not available, the individual
service planshall detail other available serviceswhich are, to the maximumextent possible,
consistent with the client's needs and preferences and provided in the least restrictive
Setting.
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29.07: continued

5. Indeveloping the individual service plan, the case manager shall try to informally resolve
any differences that may occur between service providers. |If the case manager is unable to
informally resolve any such differences, within five days after identification of the dispute, the
Area Director or designee shall be notified of the need for intervention.
(b) Preparation of the Individual Service Plan.
1. Within ten days of the completion of the comprehensive assessment of service needs
report, the case manager shall convene a meeting of all interested parties to prepare the
individual service plan. Persons invited to attend the meeting shall include:
a. theclient;
b. the client's legally authorized represerntative;
C. current and potertial service providers,
d. other Department staff;
e. any other person, including family members, whose participation is requested or
consented to by the client or the client's legally authorized representative.
2. At the individual service plan meeting the parties shall discuss the following as part of the
development of the individual service plan:
a. theclient's godls;
b. the preferences of the client and the client's legally authorized representative regarding
Services,
c. theclient's needs in the context of his or her assessed strengths;
d. recommended services for the cliert;
e. currently available services, including those provided by or available from other
agencies or enities,
f. potential and present service providers,
0. dates, actual or anticipated, for commencement of each service;
h. the steps necessary to complete and implement the individual service plan;
I. a description of the financial assistance and services from federal, state and local
agencies availableto the client, including any benefitsto whichthe client may be entitled but
is not currently receiving;
j- theclient's need for a guardian or afinancial fiduciary.
(¢) Authorization for DMH services recommended in the individual service plan that have not
been previously authorized shall be obtained fromthe Area Director or designee within five days
of the individual service plan meeting.
(d) After authorization for DMH services that have not been previously authorized is obtained,
the individual service planwill be givernto the client and his or her legally authorized representative
for acceptance or rejection in accordance with 104 CMR 29.08.

29.08: Acceptance or Rejection of the Individual Service Plan

(1) Once the written individual service plan is complete, it shall be given to the client or his or her
legally authorized representative for acceptance or rejection.
(@& Upon acceptance by the cliert or his or her legally authorized representative the individual
service plan shall be implemented.
(b) If the client or his or her legally authorized representative does not object to the individual
service plan within 20 days of receipt, the plan shall be deemed to be accepted.
(c) Iftheclient, or hisor her legally authorized representative rejects some or all of the services
identified in the individual service plan, the case manager shall informhimor her of the right to meet
withthe case manager within five days of the regjection to discuss the individual service planand to
discuss possible modifications. 1 agreement regarding any such modifications is not reached and
the client or hisor her legally authorized representative continues to reject the proposed plan, the
client, or hislegally authorized representative may appeal the individual service plan pursuant to 104
CMR 29.16.

(2) The parts of the individual service plan that are accepted by the client or the client's legally
authorized representative may be implemented immediately, if appropriate.

29.09: Annual Review of the Individual Service Plan

(1) No later than 12 months from the date of the last completed or substartially modified individual
service plan, the case manager shall initiate areview of the client'sindividual service plan. The purpose
of thisreview is:
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(8 to ensurethat services continue to be, to the maximum extent possible, consistent with the
client's preferences, and provided in the least restrictive setting;

(b) to ensure that services continue to be consistent with the client's needs and strengths as
identified in the comprehensive assessmernt of needs;

(c) toreassess, if appropriate, the client's need for a guardian, or a financial fiduciary; and

(d) toensurethat individualized action plans continue to be compatible with the individual service
plan.

(2) Atleast 15 days prior to the date of the annual review, the case manager shall contact the
following personsto informthem of the proposed meetingto discussthe review of the individual service
plan, and to schedule the meeting at a time convenient to all persons:

(@ the cliert;

(b) the client's legally authorized representative;

(c) arepresentative of each of the client's service providers,

(d) other Department staff, as appropriate;

(e) any other persons, including family members, whoseparticipationis requested by or consented

to by the client or the client's legally authorized representative.

(3) At the meeting or, if ameeting has beenwaived, by other means, the case manager shall consider
and aso inquire of each person:
(@ whether the client continues to meet the criteria for DMH services pursuant to 104 CMR
29.04(2) ad (3);
(b) whether the services being provided to the client continue to be consistent with his or her
needs and the goals of the individual service plan;
(©) whether there has been progress toward attainment of goals and objectives stated in the
client's individualized action plans.

(4) Conpletion of Individual Service Plan after the Annual Review.

(& Withintendays after the annual review meeting, the case manager shall prepare an individual

service plan.

(b) Oncetheindividual service plan is completed, the case manager shall obtain authorization for

DMH community services identified in the individual service plan from the Area Director or

desigree.

(¢ Once DMH community services are authorized, the case manager shall give the written

individual service planto the client or hisor her legally authorized representative for acceptance or

rejection.
1. Uponacceptance by the client or his or her legally authorized representative the individual
service plan shall be implemented.
2. Iftheclient or his or her legally authorized representative does not object to the individual
service plan within 20 days of the date of receipt, the plan shall be deemed to be accepted.
3. If the client or his or her legally authorized representative rejects some or all of the
individual service plan, he or she shall be informed of the right to meet with the case manager
within five days of the rgjection to discuss the individual service plan and to discuss any
changes. He or she shall also be informed of the right to appeal the individual service plan,
pursuant to 104 CMR 29.16. The partsof theindividual service plan that are accepted by the
client or his or her legally authorized representative may be implemented immediately, if
appropriate.

(5) If at the time of the annual review it appears that the client may no longer meet the criteria for
DMH services, the client will be referred for redeterminationinaccordance with the provisions of 104
CMR29.04. Actiononany suchredetermination shall be subject to 104 CMR 29.04 and 104 CMR
29.13 or 29.14, as applicable, and shall be subject to appeal pursuant to 104 CMR 29.16.
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29.10: Maodification of the Individual Service Plan

(1) Requests for modification of an individual service plan may be initiated by the client, his or her
legally authorized representative, the client's DM H community service provider(s), or the client's case
manager.

(2) Madifications shall be made in an individual service plan whenever it is determined at an annual
review or at any other time, in accordance with the service planning procedures required by 104 CMR
29.00, that suchachange will permit the client to receive more appropriate or less restrictive services
consistent with the client's needs or that the client no longer needs a service or services.

(3) No modification of an individual service plan shall be made without the acceptance of the client
or his or her legally authorized representative unless it is determined that the modification is required:
(@ to comply with state contracting requirements (e.g., that compliance with state purchase of
service regulations or other applicable contracting requirements requires a change in a service
provider); or
(b) to avoid a serious or immediate threat to the health, mental health or safety of the client or
other persons.

(4) Theclient or his or her legally authorized representative may reject and appeal a proposed or
denied modification pursuant to 104 CMR 29.16. No modification under appeal may be implemented
before the appeal is decided without the consent of the cliert, or his or her legally authorized
representative unless it is determined that the modification is required for the reasons stated in 104
CMR 29.10(3)(a) or (b).

(5) Clients may have additional remedies, including the protections enumerated under the Community
Residence Tenancy Law, M.G.L. c. 186, § 17A.

(6) If the modification involves a substantial change in the client's situation, as determined by the case
manager, the modification may follow the procedures outlined in 104 CMR 29.09, and serve as the
client'sannual review. 1nsuch case, the date of the next annual review shall be calculated fromthe date
of acceptance of the modified plan. 1f the modification is minor, as determined by the case manager,
the individual service plan will be reviewed no later than 12 months from the last time the individual
service plan was completed or reviewed.

29.11: Individudlized Action Plans

(1) Each client who receives one or more DMH community services shall have a written integrated
individualized action plan that is consistent with applicable service standards. The plan shall be
developed by the program that provides the service. If a client is receiving more than one DMH
community service, the Department will designate the primary DM H community service provider which
will be responsible for developing the individualized action plan.

(2) Generd Provisions.
(@ Individudlized action plans are based on assessments, including clinical assessmerns,
conducted or arranged for by the program that provides the community service, as appropriate.
(b) Individualized action plans contain measurable goals, objectives, and intervertions, with
timelines for completion that reflect the formulation resuiting from the assessments.
(¢) Upon acceptance, individualized action plans and reviews are signed by the client or legally
authorized representative.
(d) Copies of the individualized action plans and reviews are given to the client or legally
authorized representative, and to the client's other service providers as authorized by the client.
(e) Ifaclient receives Case Management, the case manager is included in the planning activities,
and acopy of the client's individualized action plan and modifications thereto are submitted to the
case manager. The individualized action planis compatible with the client's individual service plan.
() If aclient is not recelving Case Management the client's individualized action plan and
modifications thereto are provided to the Department upon request.
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29.12: Acceptance or Rejection of the Individualized Action Plan

(1) Oncethewrittenindividualized action plan is complete, it shall be givento the client or his or her
legally authorized representative for acceptance or rejection.
(& Uponacceptance by the client or hisor her legally authorized representative, the individualized
action plan shall be implemented.
(b) Iftheclient or hisor her legally authorized representative does not object to the individualized
action plan within 20 days of receipt, the plan shall be deemed to be accepted.
(c) If the client, or his or her legaly authorized representative rejects some or all of the
individualized action plan, the program shall inform him or her of the right to meet within five days
of the rejection to discuss the individualized action plan and to discuss possible modifications.
(d) If agreement regarding any such modificationsis not reached and the client or his or her legally
authorized representative continues to reject the proposed plan, he or she may appeal the plan
pursuant to 104 CMR 29.16.

(2) The parts of the individualized action plan that are accepted by the client or the client's legally
authorized representative may be implemented immediately, if appropriate.

29.13: Review of the Individualized Action Plan

(1) Al individualized action plans are reviewed at three months, six months, and at least annually
thereafter as needs change, or upon the request of the client or the client’s legally authorized
representative.
(@ The purpose of this review is:
1. to evaluate the client's progress and current status in meeting the goals set forth in the
individualized action plan; and
2. to evaluate whether the services, goals, objectives, and interventions continue to be
consistent with the client's needs, strengths and preferencesand individual service plan, if any,
and to modify the individualized action plan as appropriate.

(2) Ifanindividualized action planis modified as aresuit of areview conducted pursuant to 104 CMR
29.13, the modified individualized action planwill be givento the client and his or her legally authorized
representative for acceptance or rejection as provided in 104 CMR 29.12.

(3) If asaresult of areview the DMH community service provider recommends that the client no
longer receive a DMH community service, the service provider will notify the Area Director or
designee for appropriate action.

(4) Ifatanytime, the DMH community service provider determines that the client has not met his or
her responsibility, to the extent of hisor her ability, to respect the rights of other clients and staff in the
programor residential site of theprogram, or to conformto reasonable operational rules of the program
or residential site of the program, there shall be a review of the client'sindividualized action plan, and
in connection therewith, the program director or designee shall document the situation, including any
known precipitating factors; and in conjunction with the client and his or her legally authorized
representative, develop a plan to address the situation;

(@ If the plan does not resolve the situation, the client may be asked to leave the program or

residential site of the program; provided, however, that any modification of anindividualized action

plan necessitated by such request shall be governed by the provisions of 104 CMR 29.13;

(b) No client shall be discriminated against or asked to leave aprogramdue to the exercise of any

right set forth in 104 CMR 28.00;

() The program director shall notify the Department if a client is asked to leave a program or

resdential site of a program;

(d) A client who isasked to leave a programor residential site of a programmay request areview

of that decision by the Human Rights Committee or by the Area Director or designee;

() Clients may have additional remedies, including the protections enumerated under the

Community Residence Tenancy Law, M.G.L. c. 186, § 17A.
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29.14: Discharge from DMH Services

(1) If upon redetermination in accordance with 104 CMR 29.04, the Area Director or designee
determinesthat theclient no longer meetsthe clinical criteriafor DMH servicesor no longer needssuch
services, a date will be set for discharge from DMH services. The Area Director or designee shall:
(& notify the client and hisor her legally authorized representative of thebasis for discharging from
DMH services and, the date that DMH services will end;
(b) notify the client and hisor her legally authorized representative of the right to appeal discharge
from DMH services based on clinical criteria pursuant to 104 CMR 29.16(3) or based on need
for DMH services pursuant to 104 CMR 29.16(4);
() modify his or her individual service plan, if applicable, to indicate discharge from DMH
services,
(d) identify and state on the individual service plan, if applicable, the name and address of the
agency or person, if any, responsible for the provision of future services to the individual, or state
that no further services are currently needed.

(2) If anappedl isfiled pursuant to 104 CMR 29.16, the client shall not be discharged until the appeal
is completed.

(3) Withthe consent of the individual or his or her legally authorized representative, the Department
will, for 30 days after the date that DMH services end, continue to monitor the individual to determine
that he or she is connected to appropriate services, as necessary. At the conclusion of that 30 day
period the individual will no longer be a client.

29.15: Requests for Discharge from Services; Disengagement from Services

(1) Ifaclient, or hisor her legally authorized representative requests discharge from DMH services,
the request will be referred to the Area Director or designee for review.
(@ If the Area Director or designee concurs with the request, the client shall be discharged and
shall no longer be a cliert.
(b) If suchrequest is against the advice of the Area Director or designee, the Department shall
direct efforts, for a period up to 30 days, to encourage the client or his or her legally authorized
representative to continue such services. If, notwithstanding such efforts, the client or his or her
legally authorized representative still requests discharge, the client shall be discharged and will no
longer be a client. Efforts to encourage continued participation and discharge from services shall
be documented in the client's record.

(2) If aclient disengages from DMH services without formal request or notification, the Department
shall direct efforts to re-engage the client. The mechanisms and time frame for such re-engagement
efforts shall be a clinical decision.
(@ When a clinical decision is made that re-engagement efforts have failed and are unlikely to
succeed in the foreseeable future, the Area Director or designee shall be notified.
(b) If the Area Director or designee concurs, the client shall be discharged and shall no longer be
aclient. Efforts to reengage the client and discharge from services shall be documented in the
client's record.

29.16: Appeals of Denidls of DMH Services and Services Planning

(1) Generd Provisions.
(@ 104 CMR 29.16(3) contains the standards and procedures for appeals of determinations
relative to clinical criteria pursuant to 104 CMR 29.04(3).
(b) 104 CMR 29.16(4) containsthe standards and procedures for appeals of a determination of
need pursuant to 104 CMR 29.04(4), of mgjor individual service planning and implementation
decisions, and of discharges from DMH services pursuant 104 CMR 29.14.
(c) Tothe maximum extent possible, disagreements should be informally resolved prior to utilizing
this appeal mechanism
(d) Anappea may be initiated by any of the following individuals:
1. anindividual whose application for DMH services has been denied, or his or her legally
authorized representative;
2. aclient or hisor her legally authorized representative;
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29.16: continued

3. aperson designated by the individual or client to act as his or her representative, if there
is no legally authorized representative.

(2) Subject Matter of an Appeal. The following issues may be appealed:
(@ whether denial of an application for DMH services based onclinical criteria pursuant to 104
CMR 29.04(3) has a reasonable basis;
(b) whether denial of an application for DMH services as a result of a determination of need
pursuant to 104 CMR 29.04(4) has a reasonable basis;
(c) whether the comprehensiveassessment of service needs and the individual service plan, or any
modifications thereof, have areasonable basis and weredeveloped and reviewed and implemented
in accordance with the requirements of 104 CMR 29.06 through 29.10;
(d) whether assessments and the individualized action plan, or any modifications thereof, have
a reasonable basis and were developed and reviewed and implemented in accordance with the
requirements of 104 CMR 29.06 and 29.11 through 29.13;
(e) whether discharge fromDMH services pursuant to 104 CMR 29.14 has a reasonable basis.

(3) Appeal of Denia of an Application for DMH Services Based on Clinical Criteria. Denial of an
individual's application for DMH services based on clinical criteria may be appealed as follows:
(& Request for Informal Conference: Within ten days of receipt of the notice of the denial of
application based on clinical criteria, the individual or his or her legally authorized representative
may request aninformal conference withthe Area Director or designee. Suchinformal conference
may be waived by agreement between the individual or his or her legally authorized representative
and the Area Director or designee, in which case the individual or his or her legally authorized
representative may submit a request for reconsideration pursuant to 104 CMR 29.16(3)(c).
(b) Within ten days of receipt of the request for an informal conference, the Area Director or
designee shall hold an informal conference with the individual and his or her legally authorized
representative.
1. Theindividua or hisor her legally authorized representative may bring other personsto this
conference, if he or she wishes.
2. After such mesting, if the issues are not resolved, the individual or his or her legally
authorized representative shall be notified that a written request for reconsideration may be
submitted to the Area Medical Director.
(¢) Request for Reconsideration. Theindividual or hisor her legally authorized representative may
submit awritten notice of request for reconsideration to the AreaMedical Director withintendays
after conclusion of the informal conference or the agreement to waive such conference.
1. The request for reconsideration must indicate the basis of the request for reconsideration
of the denia of the application, and shall include any additional informationwhich might support
areversal of the denia of the application.
2. The AreaMedical Director shall render a written decision within 20 days of receipt of the
request for reconsideration, unlessthe time is extended by mutual consent of the Area Medical
Director and the person filing the request for reconsideration.
3. Ifthedenial of the applicationis sustained by the Area M edical Director, awritten decision
letter shall be sent to the individual and his or her legally authorized representative. The
decision letter shall include notice of the right to request a fair hearing pursuant to 104 CMR
29.16(5).
4. If the denial of the applicationisreversed by the Area Medical Director, awritten decision
letter shall be sent to the individual and his or her legally authorized representative, and the
Area Director or designee shall proceed with a determination of need for DMH services
pursuant to 104 CMR 29.04. A decision by the Area Medical Director to reversethe denia
of an application is not subject to appedl.

(4) Apped onall Other Appealable Matters.
(@ Anappea on metters listed in 104 CMR 29.16(2)(b) through (e) is initiated by submitting a
written statement to the Area Director, indicating what is being appealed and the basis for the
appeal.
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(b) Anappeal must beinitiated within 30 days after the occurrence of the action or inaction which
forms the basis for the appeal. The AreaDirector may, however, accept an appeal after 30 days
for good cause.
(¢) Informal Conference.
1. TheAreaDirector or designee shall hold an informal conference withthe cliert, the client's
legdlly authorized representative, the client's designated representative, the client's case
manager, if applicable, the program director, if appropriate, and other invited persons, if
appropriate, within 20 days of notification of the appeal for the purpose of resolving the metter
being appealed. To the extent that resolution satisfactory to al persons is not achieved, the
Area Director or designee shall clarify issues for appeal and shall determine the agreemert, if
any, of the parties as to the material facts of the case.
2. Except to the extent that statements of the parties are reduced to an agreed statement of
facts, all statements of the parties made during the informal conference shall be considered as
offersincompromise, and shall beinadmissible in any subsequent hearing or court proceedings
pursuant to the provisions of 104 CMR 29.16.
3. The AreaDirector or designee and the appealing party may agree to waive the informel
conference in which case the appeal shall be forwarded to the Commissioner as a petition for
afair hearing pursuant to 104 CMR 29.16(5).

(5) Fair Hearing.

(& An appeding party may petition the Commissioner for a fair hearing;
1. to apped the Area Medical Director's decision with regard to clinical criteria pursuant to
104 CMR 29.16(3); or
2. if other appealable issues are not resolved at the informal conference pursuant to 104 CMR
29.16(4)(c), or if there is awaiver of such conference.

(b) A petition for fair hearing must be submitted to the Commissioner within 20 days after the

Area Medical Director's decision with regard to clinical criteria pursuant to 104 CMR 29.16(3),

or the completion or the waiver of the informal conference pursuant to 104 CMR 29.16(4)(c).
1. Within ten days of such petition, the Commissioner or designee shall appoint a hearing
officer, who shall schedule a hearing date which is agreeable to both parties. Said fair hearing
shall be conducted in a manner consistent with M.G.L. ¢. 30A and 104 CMR 29.16(5) ad
shall be governed by the informal fair hearing rules of the standard adjudicatory rules of
practice and procedure at 801 CMR 1.02.
2. While the appeadl is pending, the parties may agree to implement any part of theindividual
service plan or individualized action plan, or other matter under appeal without prejudice.
3. The fair hearing shall be conducted by an impartial hearing officer designated by the
Commissioner or designee. The hearing officer may be an employee of the Departmert,
provided, however, that no personshall bedesignated as a hearing officer ina particular appeal
who is subject to the supervision of any facility or office within the service area in which the
individual applying for services is currently served or is proposed to be served.
4. The appealing party shall have the right to be represented by an individual designated by
himor her, at his or her own expense;
5. If aclient isunrepresented at the hearing, but requests assistance, or if for any other reason
the Commissioner or designee determinesit to be inthe client's best interest, the Commissioner
or designee shall designate a client advocate to assist the client in the appeal.
6. The appedling party and the Department shall have the right to present any evidence
relevant to the issues under appeal, and shall have the right to call and examine witnesses.
7. The appedling party shal have the right to examine all records held by the Department
pertaining to the individual or client and all records upon which an individual service plan or
individualized action plan that is being appealed is based.
8. The fair hearing shall not be open to the public. The appealing party may invite persons
of hisor her choosingto attend. Invited persons may attend the hearing, as long asthey do not
disturb the hearing.
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9. Within 20 days of the close of the hearing, the hearing officer shall prepare and submit to
the Commissioner a recommended decision which shall include a summary of the evidence
presented, findings of fact, proposed conclusions of law, the recommended decision and the
reasons for the decision.
10. The findings of fact in the recommended decision shall be binding on the Commissioner.
The Commissioner may modify the conclusions of law and decisionwhere the conclusions or
decision are: in excess of the agency’s statutory authority or jurisdiction; based onan error of
law; arbitrary, capricious, an abuse of discretion or otherwise not in accordance with law.
11.  Within 15 days after receipt of the hearing officer's recommended decision, the
Commissioner shall issue a decision.
a.  The Commissioner's decision shall include a summary of the evidence presented,
findings of fact, a decison on each of the issues appealed and the reasons for such
decision, and anotice of the individual's right to appeal the decision to the Superior Court
pursuant to M.G.L. c. 30A.
b. The Commissioner's decision shall be mailed to the appealing party and his or her
legally authorized representative.
c. Unless the Commissioner or designee orders a re-hearing pursuant to 104 CMR
29.16(6), the decision of the Commissioner is the final decision of the Department on all
issues.

(6) Re-hearing.
(@ Withintendays of receipt of the decision of the Commissioner by the client or hisor her legally
authorized representative, a party aggrieved by the decision may petition the Commissioner to
order are-hearing on one or more of the following grounds:

1. that new evidence was discovered by the appealing party subsequert to the hearing, and
that the new evidence is such that it would be likely to materially affect the issues being
appealed;

2. that the hearing was conducted in a manner which was inconsistent with 104 CMR
29.16(5) or was prejudicially unfair to the client or other appesling party;

3. that the decision is based on inappropriate standards or contains other errors of law;

4. that the decision is unsupported by any substantial evidence.

(b) Thefailure of the Commissioner to grant or deny a petition for re-hearing within ten days of
the submission of the petition shall be considered a denial of the petition.

() Uponorder for are-hearing by the Commissioner, a hearing shall be conducted and adecision
rendered anew, pursuant to 104 CMR 29.16(5).

(7) Standard and Burden of Proof.
(& The standard of proof on all issues shall be a preponderance of the evidence.
(b) Burden of Proof.

1. Theburdenof proof on the issue of denial of an application for DMH services shall beon
the individual whose application has been denied.

2. The burden of proof on the issues of whether the provisions of 104 CMR 29.06 through
104 CMR 29.11 have been complied with, and whether the comprehensive assessment of
service needs, individual service plan, and individualized action plans are reasonable and
consistent with the needs of the client shall be on the Department or on the DMH community
service provider responsible for developing the individualized action plan.

3. The burden of proof onissuesrelatingto adischarge fromDMH Services pursuant to 104
CMR 29.14 shall be on the Department.
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(8) Judicial Review. A client or his or her legally authorized representative aggrieved by a final

decision of the Department pursuant to 104 CMR 29.16 may, within 30 days of receipt of the decision
or adecision after a re-hearing, seek judicial review of the decision, in accordance with the standards

and procedures contained inM.G.L. c. 30A, § 14.

REGULATORY AUTHORITY

104 CMR29.00: M.G.L.c. 19,881 and 16; M.G.L.c. 123,82
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