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The Commontwealth of Massachusgetts

ORDER AUTHORIZING STUDY

(House, No. 6782 of 1980)

Ordered, That the Legislative Research Council be authorized and
directed to make a study and investigation of the constitutional and
statutory authority of the governor to issue executive orders having the
force of law; and that said Council file its statistical and factual report
hereunder with the Clerk of the House of Representatives on or before
the last Wednesday of February in the year nineteen hundred and
eighty-one.

Adopted:
By the House of Representatives, June 27, 1980
By the Senate, in concurrence, June 30, 1980
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The Cnmmnmnealtb. of Maggachusgetts

LETTER OF TRANSMITTAL TO THE
SENATE AND HOUSE OF REPRESENTATIVES

To the Honorable Senate and House of Representatives:

LADIES AND GENTLEMEN: — In compliance with the legisla-
tive directive in House, No. 6782 of 1980, the Legislative Research
Council submits herewith a report prepared by the Legislative Re-
search Bureau relative to the constitutional and statutory authority of
the Governor to issue executive orders having the force of law.

The Legislative Research Bureau is restricted by statute to “sta-
tistical research and fact-finding.” Hence, this report contains only
factual material without recommendations or legislative proposals by
that Bureau It does not necessarily reflect the opinions of the under-
signed members of the Legislative Research Council.

Respectfully submitted,

“le

MEMBERS OF THE LEGISLATIVE RESEARCH COUNCIL

Sen. ANNA P. BUCKLEY of Plymouth, Chairman

Rep. MICHAEL J. LOMBARDI of Cambridge, House Chairman
Sen. JOSEPH B. WALSH of Suffolk

Sen. JOHN F. PARKER of Bristol

Sen. ROBERT A. HALL of Worcester

Rep. WILLIAM P, NAGLE, JR. of Northampton

Rep. IRIS K. HOLLAND of Longmeadow

Rep. SHERMAN W. SALTMARSH, JR. of Winchester

Rep. BRUCE N. FREEMAN of Chelmsford

Rep. CHARLES N. DECAS of Wareham
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The Commontoealth of Massachusetts

LETTER OF TRANSMITTAL TO THE
LEGISLATIVE RESEARCH COUNCIL

To the Members of the Legislative Research Council:

LADIES AND GENTLEMEN: —The joint -order, House, No.
6782 of 1980, reprinted on the inside of the front cover of this report,
directed the Legislative Research Council to study and investigate the
constitutional and statutory authority of the Governor to issue execu-
tive orders “having the force of law.”

The Legislative Research Bureau submits such a report herewith. Its
scope and content have been circumscribed by statutory provisions
which limit Bureau output to factual reports, without recommenda-
tions by the Bureau. The preparation of this report was the primary
responsibility of James Hugh Powers of the Bureau staff.

Respectfully submitted,

DANIEL M. O’SULLIVAN, Director
Legislative Research Bureau
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The Commontwealth of Massachuseits

GUBERNATORIAL EXECUTIVE ORDERS

SUMMARY OF REPORT

Study Directive

This report is submitted by the Legislative Research Council pursu-
ant to a joint order which was introduced into the 1980 General Court
by Representative Michael J. Lombardi of Cambridge, House Chair-
man of that Council, and adopted by the two branches late in June
1980 (House, No. 6782). That directive required the Couricil to exam-
iné the constitutional and statutory authotity of the governor to “issue
executive orders having the force of law.” -

In Massachusetts, as in all othier states whose pracuces on misscore
have been reported to the Legislative Research Bureau, there are no
formal definitions of the term “executive order” of “proclamation” in
the state constitution, and few ‘such- definitions in the statuteés. In

certain instances, gubernatorial “proclamations,” like certain procla-
mations of the President of the United States, have “executive order”
characteristics. _ '

. Guibernatorial executive orders and “proclamations” may be cere-
monial, or may amount to little more than public relations excercises.
Or, they may be substantive instruments with the force of law. Some

gubernatorial executive orders are indistinguishable from rules and

regulations issued by regulatory and quasi-judicial agencies of the'state
executive branch, apart from the fact that those orders emanated
directly from the governor himself.

' Proclamations by a governor may or may not have the characteris-
-tics of gubernatorial executive orders. They may be ceremonial only,
‘without legal effects. Proclamations may #lso be uSed to invoke or to
iactivate otherwise “dormant” constitutional and statutory provisions,
‘with very significant legal consequences. Among the gubernatorial and
ipresidential proclamations of this sort are those establishing martial
daw, proclaiming civil defense emergentcies; taking over public utilities
threatened by labor disputes, dedicating public property to particular
uses, and calling special elections. At the national level, presidential
proclamations are used to put into effect treaties, conventions and
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protocols which become thereby a part of the “supreme law of the
land”; such proclamations activate international agreements of lesser
stature, such as executive agreements on foreign trade matters.

British and Colonial Origins of the Gubern’ator_ial Executive Order .

Although the use of executive orders by Massachusetts governors on
a formal, systematic basisi is a relatively recent development in this
century, the gubematonal executive order has ancient legal origins
tracing back to the “writs” issued by Anglo-Saxon monarchs of Eng-
land, and to “Orders in Councll” whlch have been used in England_
since the Middle Ages.

Originally, these latter orders were formulated by the English mo-
narch, with the advice of his Privy Council, a body composed of
leading nobles and the king’s chief ministers. With the evolution. of
parliamentary government after the downfall of James 11 in 1689, the
Prime Minister and his Cabinet officers became members of, and the
controlling force in the Pmry Council, as the monsrch’s role declined
to a formality. Orders in Council entail an exercise of the inherent
legislative and executive powers of the Crown derived from British
common law, and have been used as directives to administrative and
judicial anthorities for the execution of policies of the British Govern-
ment and for the administrative implementation of laws enacted by
Parliament. _

The American Colonists were familiar with Orders in Councit and
their uses, and. adapted this form of executive order to their own
_political system, in the form of orders issued by the colonial governors
“by and with the advice and consent” of a governor’s (executive)
council. With modifications reflecting the Separation of Powers Doc-
trine, these practices were carried over into the republican constitu-
tions adopted by Massachusetts and the other states following the
outbreak of the American Revolution. As governor’s councils were
eliminated, or shorn of functions, executive orders became orders of
the governor alone in most instances.

Increased Use of Gubernatorial Executive Orders in Massachusetts

With an increase in their duties and responsibilities through consti-
tutional and statutory action, Massachusetts governors have resorted
increasingly to executive orders for policy, administrative and other
reasons. Between 1941 and 1947, a total of 99 executive orders were
issued by Governors Saltonstall, Tobin and Bradford, nearly all of
them under the War Powers Act of 1941 and 1942, A brief three-year
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interval followed, before further executive orders were promulgated in
1950. During the 15-year period 1950-1964, a total of 47 gubernatorial
executive orders were issued, all but a few being based on: powers
conferred by the Civil Defense Act of 1950 (as amended). Within' the
following 16 years, through Deceimber 31, 1980, the output of guberna-
torial executive orders rose 206 percent, to 144, The 291 gubernatorial
executive orders aforesaid do not include purely ceremonial proclama-
Hons and executive orders, which now exceed 80 annually,honoring
historic events, personages, and various causes, ethnic groups and the
like.

State agency organization and administration reflect the dominant
area for executive order usage, accounting for 133 such orders since
1941. The proliferation of federal aid programs:calling for state partici-
pation and intergovernmental funding has previded stimulus for;gub-
ematorial resort to executive orders. Of the 32 orders on this score
since 1941, 23 have been issued in the last 15 years.

‘Governor Leverett Saltonstall (1939-45) issued the largest number
of executive orders (75), 51 of which rested on. powers conferred by
Civil Defense statutes. Gevernor Francis W, Sargent (1969-75) ranks
second with 48, followed by Governor Edward J. King who has issued
41 executive orders to date.

Legal Bases of Gubernatorial Executive Orders in Massachusetts
Eonstitutional’ Bases
_ In general, the Governor has implied constitutional authority to
Issue executive orders under proyisions of the Massachusetts Constitu-
fion which: (a) designate him as “supreme executive magistrate” with
gemic and inherent.powers as such (Part II, c. II, s. I, Art, I);
b), imply his constitutional obligation to enforce the laws faithfully;
#nd () designate him as commander-in-chief of the armed forces of
the state (Part II, c. I, s.1, Arts. VII and X). In addition, the General
‘Court has constitutional authority to enact laws (a)"i'ssig'nigg duties
#nd responsibilities to the governorin thedischarge of which he acts as
gheagent of that body, and (b)- defining his war and emergency powers
[Part II, ¢ I,'s. I, Art. IV; Part I c. I1, s. I; Art VH). In these latter
gkonnections, the General Court may authorize the issuance of execu-
tive orders by the governor. Executive Council approvalof gubernato-
gisl-executive orders is mecessary only where required by statute; or
Where their issuance without that assent would clearly infringe on the
reserved constitutional jurisdiction of the Council, :
#:The governor is also believed to possess certain very limited but as
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yet unadjudicated “inherent powers™ of common law character, w-hie_li
passed from the Colonial govemorship to the present governorship
under a “Grandfather Clause” in the Constitution (Part 11, c. VI, Art.
vI).

The Supreme Judicial Court has held that the govemor may, in thé
exercise of his “inherent” constitutional authority as “supreme execu:
live magistrate,” use executive orders to create advisory commissions;
committees or councils to assist him in the performance of his duties;
50 long as he does nof yield' to them responsibilities vested ultlmately ui
him by the Constitution.

The Court has also ruled that, unless specifically. authorlzgd by
statute, the governor may not, by executive order or otherwise;: (a)
suspend a state law; (b) change procedures mandated by law for the
formulation, amendment: and approval of regulations made by state
regulatory agencies; (c) transfer appropriations from one line rtem in
the annual appropriation acts to another; or ¢(d) impound appropnat-
ed funds in ways which alter or negate social and program priorities
ordained by the General Court. Statutes authorizing the governor to
suspend laws must be speclfic as to the statutes he may suspend,:and
may not give him a vague “roving commission” to suspend laws on
emergency or other grounds (Part I, Art. XX) The Court has emphas-
ized, as a general proposition, that gubematorlal executive orders may
not contravene any constitutional or statutory provision.

Within the above context, the Supreme Judicial Court has held that
the governor may by executive order or otherwise take those measures
necessary to qualify the state to receive federal financial assrsta’nce,
where such meastires are suthonzed speclf ically or by very clear imj ﬁ
cation in statutes. The governor’s action must be supported heyo_ﬁdf'
reasonable doubt by the legisiative history of the statute under whm‘r
his order is to be issued, if that action involves suspension of anotﬁér
state law in whole or in part.

Statutory Bases.

The Massachusetts statutory provisions authorizing the governor o
issue proclamations on 86 ceremonial occasions (76) far outnumli_ir
those which make specific reference to his issuance of proclamations
and executive orders having the force of law (6). Two other stltufﬁ

- dealing ‘with gubernatorial executive orders include one such is
validating = particular executive order, and a second law requmilii
executive orders to be filed with the state: secretary for publlcatioﬁ:ﬁi
the Massachusetts Register. :

'The statutes specifically authonzing the govemor to issue proclams:
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tions and executive orders having the force of law permit him to do so
only in relation to emergencies arising from (a) war, sabotage and
other hostile activity, (b) civil disorders, (c) natural disasters,
(d) water shortages, (¢) nuclear acciderits, and (f) fires. The principal
source of the governor’s authority aforesaid is the Civil Defense Act of
1950 (as amended). '

+/ Implied gubernatorial authority to issue proclamations and execu-
tive orders is found in (a) the Slichter Actof1947(G.L.c. 158B) whick
vests emergency powers in the governor: in;respect to private sector
industrial disputes which threaten the public health and safety; and
(b)- statutory provisions relative. to interraptions. of the public mass
transportation services of the Massachusetts: Bay Transportation Au-
thority (G.L. c. 161A, s. 20).

., Except as to the foregoing major emergency situations, the General
Court has been reluctant to empower the governor to issue proclama-
tions and executive orders regulating the persons, property and pro-
cedural rights of the general public,.or any segment thereof, outside the
executive branch of the state government itself. Instead, the General
‘Court has preferred to rely on delegations, of regulatory authority to
state administrative agencies and quasi-judicial agencies toimplement
policies and programs ordained by statute. That authority is wielded
within the framework of procedural and other safeguards mandated by
the State Administrative Pracedure Act and other controlling laws.

Conflicts Over Gubernatorial Executive Orders in Massachusetts’

As- governors have resorted increasingly to the use of executive
orders in -‘Massachusetts, disputes have arisen over allegations that
some of these orders have infringed the powersreserved to tlie. General
,@ urt by the Constitution by taking on aspects of “executive Jaw-mak-
ing” contrary to the Separation of Powers Article of the Constitution
(Part I, Art. XXX).

Executive Order No. 74 of 1970. On July 16, 1970, Governor -
Erancis W. Sargent established, by Executive Order No.74,a “Goyer-
nor’s Code of Fair Practices,” requiring state agencies to institute
affirmative action programs in relation  the administration of ‘their
nnel, services, contracts, regulatory activities and programs af-
hg local government. The order also imposed affirmative action
‘equirements upon private enterprises:and educational institutions
articipating in state programs, and upon local school committees.
n 1973, Attorney General Robert H. Quinn ruled invalid the provi-
sions of this executive order applying tolocal school committees, on
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the grounds that the inherent authority of the governor as supreme
executive magistrate does not extend to the regulation of local govern-
ment, absent an appropriate enabling statute, The Attorney General
concluded that the Municipal Home Rule Amendment reserves to the
General Court alone the ultimate authority to prescribe standards of
mumcrpal government. The General Court had enacted laws outlaw-
ing discrimination at the local government level, but had passed nolaw
obliging local government to institute affirmative action practices. -

Executive Orders Nos. 172 of 1979 and 189 of 1980. These two
executive orders, issued by Governor Edward J. King, addressed two
successive, substantially identical, crises which arose when spending by
the Massachusetts Bay Transportation Authority (MBTA) outpsced
its annual budgets for those fiscal years, as approved by the MBTA
Advisory Board. When the latter refused to provide the full amounts of
supplementary appropriations sought by the MBTA, a shut-down' of
the transit system threatened. To forestall these interruptions of serv-
ice, the governor issued the foregoing executive orders placing:the
Authority under direct state administration, and authorizing spending
in excess of the budgets approved by the Advisory Board. The latter
body, and various other p*artres, challenged the executive orders: ih
court.

Early in 1981, the Supreme:Judicial Court inyalidated the twb
gubernatonal executive orders, on the grounds that the statutes grant;
ing the governor emergency powers to take over direction of the
MBTA do not include, among the emergencies therein enumerate
emergencies caused by budget disputes between the Authonty and its
Advisory Board. Hence, the Court concluded that the governor: had
exceeded his powers as supreme execiitive magistrate by suspendinh
requirements of the MBT A statutes without clear and speelﬁc statuto-
ry sanction by the General Court.

Gubernatorial Executive Orders in Other States
Constitutional Provisions

The constitutions of 40 of the other 49 states are wholly srlent ontlie
subject of the governor’s authorrty to issue executive orders. Herice, ih
those jurisdictions, the governor must rely upon’ “statutes speclf' o
~authorizing such orders, or upon judicial interpretations of his co
tutional authority as. chlet' executive, enforcer of state laws, and
mander-in-chief, for his power to promulgate executive orders (A
Ariz., Ark., Calif., Colo., Conn., Del., Ga., Ha., Ida., Ind., Ia., K§&
La., Me., Minn., Miss., Mont., Neb., Nev., N.H., N,J.,, NM., Ny,
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N.D.; Ohio, Okla., Ore., Pa., R.L, S.C., Tenn., Tex., Utah, Vt., Va.,
Wash., W.Va., Wis., and Wyo.).

Nine additional states, and one territory, have constitutional provi-
sions specifically authorizing their governors to issue executive orders,
proclamations or other directives of like character (Alas., Fla., Ill.,
Kan., Md., Mich., Mo., N.C., S.D., and No. Mar.). In this group are
eight jurisdictions whose constitutions, like that of Massachusetts,
wuthorize tlieir governors to reorganize executive branch agemcies by
means of “plans” or executive orders which take effect unless vetoed by
the:legislature (Alas., Iii., Kan., Md., Mo., N.C., S.D., and No. Mar.).
Another state, Michigan, affords specific constitutional authority to
ts governor to issue executive orders reducing state spending if state
wvenues are insufficient. to support that spending in-any fiscal year.
Constitutional provisions in Florida enable its governor, by executive
wder, (a) to suspend certain state, county and municipal officials
-tom office on certain enumerated grounds, (b) to waive certain fines
und forfeitures, (c) to grant commutations, reprieves and pardons.
and (d) to restore civil rights.

Sratutory Provisions

Much diversity exists among state statutes authorizing gubernator-
al executive orders. Most common on this score are laws which confer
tpecial powers upon governors in respect to civil defense, natural and
man-made disasters, and other emergencies posing serious threats (o
tite public safety. Next are laws granting authority to governors fo
premulgate executive orders in respect to various specified aspects of
state adminstration and finance, including (a) state executive branch
organization, (b) the creation of advisory, coordinating, study or
investigative commissions, (c) state participation in federal aid pro-
grams, (d) personnel administration, (e) state fiscal administration,
ind () other miscellaneous topics. Finally, scattered statutes here and
there authorize governors of certain states to issue éxecutive orders
telating to private financial institutions, environmental matters, wild-
life and local and regional government. :

At least two states have enacted laws establishing uniform standards
for the issuance of gubernatorial executive orders (Ida. and Minn.).
Twelve states have statutory requirements relative to the filing, record-
ing and publication of gubernatorial executive orders (Ida., Ky., La.,
Kxd.. Mich., Minn., Miss., N.C., Pa., Tenn., Va., and Wis.). The laws

DY at least seven states require gubernatorial executive orders, or
certain of them, to be submitted to committees or officers of their
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legislatures, for the information of the legislature, or for legislative
review (Ky., Md., Mo., N.C., Ohio, Tenn., and Vt.).

Litigation Over Guberna'tari;zl Executive Orders

Disputes over the propnety and constitutionality of gubernatorial
executive orders are not unique to Massachusetts. They have been
occurring in other states with increasing frequency, as governors have
expanded their use of executive orders, emulating the tremendous
growth in the use of such orders by the President since the Great
Depression. The available data show a sharp upswing in the use of
gubernatorial executive orders since the early 1960’s. - -

Governor George C. Wallace of Alabama used executive ordersasa
means of defying federal:authorities in schoql desegregation controv-
ersies of the 1960’s. In 1970, the Colorado Supreme Court held uncon-
stitutional a gubernatorial executive order involving the state.in a
federal program without:prior state legislative approval. In 1978 and
1979, the New York Court of Appeals held unconstitutional two
executive orders of Governor Carey dealing’ with state personnel and
the letting of state contracts, because these orders went beyond the
admmstratlon of the law, to become attempted ‘executive law-mak-
ing.”

Gubernatorial executive orders have stirred up legal and polltleal'
controversies in 14 other. states as well (Alas., Calif., Ill., Kan., Ky.,
Minn., Miss., N.H., N.J., Okla., Pa., Tex., W.Va., and Wis.). In
substantial degree, these orders have been upheld To pass judicial
muster, the governor’s order has to be an exercise of powers conferred
on him, expressly or by clear implication, by the state constitution and
statutes, and may not inyade the constitutional realms of the Ieglsla-
ture or the courts. When.an executive order is specifically authorized
by statute, it must not go beyond that law.

Presidential Executive Orders
Legal Bases

Constitutional Provisions. The United States Constitution makes
no mention of presidential executive orders. The President’s power td
promulgate executive ordeérs is derived from two different sources: his
independent powers under the Constitution and statutes enacted bj
Congress. A given presidental executive order may be based on oné;
the other, or both types of such authority. The latter is true when the
President and Congress share jurisdiction over given functions and
subjects.

The Federal Constitution provides that the “executive” power shall
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be vested in the President, but does not designate him as “chief execu-
tive” or “supreme executive magistrate” (Art. Il, s. 1). As such, he is
commanded to “take care that the laws be falthfully executed” (Art. II,

s. 3). He has a constitutional right to require information of his agency
heads (Art. IL, s. 2). He has broad constitutional powers in respect to
the conduct ol’ relations with foreign states (Art. I1, s. 2; Art. I11, s. 3).

And he is, by constitutional mandate. commander-in-chief of the’
nation’s armed forces (Art. II. s. 2).

Statutory Provisions. Numerous teaeral statutes specif'cally au-
thorize the President to implement their policies and provisions
through the issuance of regulations, proclamations and presidential
executive orders.

Such delegations of “legislative power” by the Congress take both
explicit and implied forms. In its explicit form, that power is expressly
delegated by statute. The United States Supreme Court has held that
when the President is exercising authonty delegated to him by statute,
e is merely acting as the agent of the Congress, amf the Court has
indicated that Congress need only state the purposes which it seeks to
accomplish in the delegatory statute. Further, such a delegatory statute
must either (a) include standards which are sufficiently exact to enable
those affected to understand the limits of the power delegated, or in
lieu or such standards, (b) contain procedural safeguards adequate to
prevent arbitrary and capricious uses of the authority delegated.

It has been held, judicially, that in delegating authority to the
President, it is sufficient for Congress to legislate as far, and as practi-
cable, as necessity warrants, while leaving the details to be worked out
by the President and executive branch agencies. The Court has drawn
no clear boundary line beyond which a delegation of power by the
Congress to the President would do violence to the separation of
powers by enabling him to be a lawmaker as well as a law-administra-
tor.

The Court has also indicated that, in certain situations, the President
may issue regulations, proclamations and presidential executive orders
under an implied delegation of power by Congress. A long-continued
practice of Presidents in acting on certain matters without specific
statutory authorization, coupled with the acquiesence of Congress,
raises the presumption of Congressional consent to such Presidential
lctions, and Congressional recognition of such actions as fully within
the administrative power of the President. This presumption lasts until

Congress asserts its legislative prerogative to regulate or orohibit those
?resudenﬁal actions.
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Use of Presidential Executive Orders

Presidents have been issuing executive orders, or proclamations and
other directives with like characteristics, since the Administration of
George Washington. President Abraham Lincoln made broad use of
this power during the Civil War. With the advent of the New Deal, the
use of presidential executive orders was greatly expanded to cope with
the exigencies of the Great Depression and World War I1. Subsequent
crises, and the burgeoning of federal programs, has continued this
trend since then.

Until the 1920s, little was done to standardize presidential executive
order procedures. Efforts on that scope were initiated by President
Warren G. Harding in 1921-23, and further developed by Presidents
Herbert Hoover, Franklin Delano Roosevelt and Harry S. Truman,
who adopted executive orders regulating the preparation and issuance
of presidential executive orders. This system was totally overhauled by
President John F. Kennedy in his Executive Order No. 11030 of 1962,
since amended, which now controls the presidential executive order
process.

The present numbered series of presidential executive orders, which
began in 1862, includes approximately 12,200 such orders, many of
which have lapsed or have been repealed, while still others amended
prior presidential executive orders.

Presidential Executive Order Procedure

Under the procedures prescribed by President Kennedy’s Executive
Order No. 11030, as amended, federsl officials and agencies desiring
issuance of a pres:dential‘ executive order must prepare the same in
compliance with uniform style standards, and transmit the same to the
Office of Management and Budget (OMB) together with an explana-
tion of the proposed order, and certain supporting information.

The OMB reviews the proposed presidential executive order. for
(2) compliance with Administration policies, (b) its budgetary and
fiscal impact, and (c) any problems likely to arise in its practical
administration and implementation. The measure is circulated to other
federal agencies which would be affected by it, and inter-agency con-
sultation may follow. If not vetoed by OMB, the proposed presidential
executive order, with or without amendments, is then transmitted to
the Department of Justice for review by that agency’s Office of Legal
Counsel (OLC).

The OLC considers only the legal aspects of the document, and does
not get into the policy domain. If the OLC discovers legal defects in the
proposed order, it is returned to the OMB with an indication of those
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defects. If the order is returned later to the OLC with changes, legal
scrutiny by the OLC is repeated. Once a proposed presidential execu-
tive order clears the OLC, it is submitted to the President for his final
action. If the’'OMB or originating agency insists upon a presidential
executive order notwithstanding OLC legal objections, OLC forwards
to the President a legal memorandum stating the objections of the
Department of Justice.

. When a presidential executive order receives the President’s signa-
ture, it is transmitted to the Office of the Federal Register for publica-
tion in the Federal Register.
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The Commontwealth of Massachusetts

GUBERNATORIAL EXECUTIVE ORDERS

CHAPTER I. INTRODUCTION

Legislative Study Directive

House, No. 6782, the joint order requiring this study by the Legisla-
tive Research Council relative to the constitutional and statutory
authority of the governor to issue executive orders having the force of
law, was ‘introduced into the House of Representatives on June 27,
1980 by the House Chairman of that Council, Representative Michael
J. Lombardi of Cambridge. This joint order was approved by the
Committees on Rules of the two branches, acting concurrently, and
was adopted by the House of Representative, on that same day.
Adoption of the study directive by the Senate, in concurrence, fol-
lowed on June 30, 1980.

This report, resulting from the above study mandate, is the first
examination of gubernatorial powers to issue executive orders to have
been authorized by the General Court. It reflects an increasing legisla-
tive interest in the growing recourse of governors to use of the execu-
tive order device since World War 11, and the implications of that
device for the constitutional separation of powers among the legisla-
tive, executive and judicial branches of the state government, the
constitutional system of checks and balances, and legislative oversight
of operations of the executive branch of the state government.

That legislative interest has been heightened by recent litigation
challenging the use of executive orders by His Excellency, Governor
Edward J. King, to assume direct control of the management and
operations of the Massachusetts Bay Transportation Authority
(MBTA) and to authorize expenditures by that agency in excess of
budgets approved by the MBTA Advisory Board (composed of repre-
sentatives of the municipalities belonging to the Authority).! The

1. Executive Orders Nos. 172 of December 18, 1979 and 189 of November 18, 1980; Massachusetts Bay
Transportation Authority Advisory Board, et al., v. King, Supreme Judicial Court, Suffolk SS, No. 2259,
Nov. 1980; Massachusetts Bay Transportation Authority Advisory Board v. Massachusetts Bay Transporta:
tion Authority, et al. Superior Court, Suffolk SS, No. 45001, Nov. 1980, and Supreme Judicial Court No:
2353, Nov. 1980.
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plaintiffs 1n tnese suits, recently decided by the Supreme Judicial
Court, allege, among other things, that the Governor exceeded his
statutory authority and undertook an exercise of powers reserved to
the General Court alone by the Constitution, in promulgating these
executive orders.

Gubernatorial Executive Orders _Deﬁned

In Massachusetts, as in all other states whose practices onthis score
-nave been reported to the Legislative Research Bureau, there are no
formal definitions of the term “executive order” or “proclamation” in
the state constitution, and few such definitions in the statutes. In
certain instances, gubernatorial “proclamations,” like certain procla-
-mations of the President of the United States, have “executive order”
characteristics.

- For the purposes of this study, the term “gubernatorial executive
order” is defined as any written or printed order, directive, rule,
regulation, proclamation or other instrument promulgatd by the gov-
‘ernor of a state (a) in the exercise of his constitutional authority as
*chief executive” or “supreme executive magistrate,” (b) in fulfillment
of his constitutional duty to enforce state laws, (c) in performing
constitutionally assigned duties relative to-executive branch reorgani-
zation, (d) in the exercise of his constitutional responsibilities as com-
mander-in-chief of the armed forces and civil defense forces of the
state, as regulated by state law, and (¢)in hisrole as “agent” of the state
leglslature in exercising powers delegated to him by statute to imple-
ment and administer particular state laws and programs.
~Gubernatorial executive orders and “proclamations” may be cere-

monial, or may amount to little more than public relations exercises.
ﬁr they may be substantive instruments with the force of law, Some
@ubematonal executive orders are indistinguishable from rules and
I{Bgulauons issued by regulatory and quasi-judicial agencies of the state
gxecutive branch, apart from the fact that those orders emanated
E,lrectly from the governor himself.

i Proclamations by a governor may or may not have the characteris-
tics of gubernatorial executive orders. On this score, a Wisconsin study
otes that —

Executive orders differ from proclamations. Wisconsin
governors traditionally have used proclamations for cere-
monial purposes, such as honoring groups, individuals,
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causes or holidays or for calling the legislature to attend a
special session. By contrast, executive orders have been used
to initiate policy changes and to manage state government.!

Proclamations may also be used to invoke or to activate otherwise
“dormant” constitutional and statutory provisions, with very signifi-
cant legal consequences. Among the gubernatorial and presidential
proclamations of this sort which come to mind are those establishing
martial law, proclaiming; civil defense emergencies, taking over public
utilities threatened by labor disputes, dedicating public property to
particular uses, and calling special elections. At the national level,
presidential proclamations are used to put into effect treaties, conven-
tions and protocols which become: thereby a part of the “supreme law
of the land”;2 such proclamations activate international agreements of
lesser stature, such as executive agreements on foreign trade matters.

Study Procedure

This Legislative Research Council report discusses gubernatorial
and presidential executive orders in the seven following chapters deal-
ing respectively with (a) British and Colonial orders in Council, (b) the
growth of the authority of the Massachusetts: Governor since 1780, (c)
the constntutlonal bases of gubematonal executive orders in Massa-
chusetts, (d) the statutory bases of gubernatorial executive orders:in
‘Massachusetts, (€) other: aspects of gubernatorial executive orders:in
Massachusetts, (f) gubernatorial executive orders in other:states, and
(g) executive orders of the President of the United States. Appendix‘A
hereof presents, for the first time, a complete chronological index 'of
the 291 executive orders issued by Massachusetts governors from 1941,
when the systematic numbering of such orders was initiated by ‘Gover-
nor Leverett Saltonstall (1939-45) to December 31, 1980. .

The modest length of this report reflects the limited extent to which
the whole subject of gubernatorial executive orders has been explo._r"dﬁ
in depth prevxously in Massachusetts and most other states by legis
tive research agencies, law ]oumals and the courts. Judicial case law:af
the federal and state levels in relation to-executiVe orders is not
extensive, and leaves many important questions as yet unanswered.
bibliography of materials on this subject, collected by the Legislative
Research Bureau, appears in Appendix C.

I. Susan B. ng. *Comment — Executive Orders of the Wisconsin Governor. Wisconsin Law Rewew, Vél
1980, No. 2, Law School of the University of Wisconsin, Madison, Wis., pp. 333-365; at-p. 333, fn. 2""
2. U.S. Const., Art.’VL.
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To develop the background of this study, the Legislative Research
Bureau staff conferred at length with Assistant Attorney General
Donald K. Stern, Chief of the Government Bureau of the Massachu-
setts Attorney General’s Department and Mr. Curt C. Pfunder, Esq.,
Assistant Legal Counsel to the Governor, both of whom furnished
research materials as well. Discussions also took place with former
State Commissioner of Administration and Finance, Mr. William A.
Waldron, Esq., and members of the staff ‘of the Office of General
Counsel of the State Department of Public Health, who provided
valued information. In addition, the Archives Division of the Depart-
ment of the State Secretary gave the staff of the Legislative Research
Bureau access to the Division’s files of gubernatorial executive orders,
generously providing copies of certain of those orders as requested.

The Bureau staff member responsible for preparing this report also
attended the session of the Supreme Judicial Court, held on November
5. 1980, at which attorneys for the contending parties presented their
arguments for and against Governor King’s Executive Order No. 172
of 1979 assuming control of the MBTA.

Further, at the request of the Legislative Research Bureau, the Data
Processing Section of the Legislative Service Bureau provided a com-
puter print-out of Massachusetfs statutory provisions relative to the
governor’s authority to issue executive orders.

Information and materials relative to the practices of the other 49
states in respect to gubernatorial executive orders were furnished by
fhe National Conference of State Legislatures and by the research,
reference and fiscal agencies of the legislatures of those states, in
gsponse to letters and questionnaires sent out by the Massachusetts
Législative Research Bureau. Materials received from other states
ificiuded legislative staff memoranda, interim commission reports, law
fview articles, opinions of attorneys general, and the texts of certain
swdte supreme court opinions, relative to executive orders, all of which
e listed in the bibliography in Appendix C of this report.

Finally, to obtain information and materials as to the formulation,
#aaption and uses of executive orders of the President of the United
Buites; the Bureau staff member assigned to this study conferred at
jsngth in Washington, D.C., with Mr. Stephen Wilkerson, Attorney
#dvisor in the Office of Legal Counsel of the United States Depart-
ment of Justice, and Mr. Ronald Kienlen, Assistant General Counsel
m the Office of Management and Budget.
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To all of the foregoing officials, agencies, organizations and private
individuals who cooperated so generously in this study, the Legislative
Research Bureau expresses its warm appreciation and deep gratitude.

CHAPTER II. BRITISH AND COLONIAL ORDERS
IN COUNCIL

Writs and Orders in Council Under British Law
Roots of American Practice in British Law

Executive orders of the governors of Massachusetts and other states,
and of the President of the United States, have their legal origiris'in
British “unwritten” constitutional law and common law traditions
concerning the issuance of “writs” and “Orders in Council” by English
monarchs. These traditions, based on a merging of the legislative,
executive and judicial powers of government in England, were carried
to the New World by British settlers and were applied in modified form
to their respective colonial governments. When the states, and eventu-
ally the federal, governments came into being dfter 1776 under constit-
utions separating the three fundamental powers of government, there
was a movement away from British legal practice. However, as will be
indicated in this report, developments in the United States since the
Great Depression reveal a partial return toward uses of presidential
and gubernatorial executive orders resembling British practices.

Writs

The original ancestor of the executive order was the “writ” issued by
the Anglo-Saxon monarchs (A.D. 700-1066), in the exercise of their
royal prerogative, to various officials directing them in their adminis-
trative and judical duties, and implementing laws promulgated by the
king with the consent of his royal council of nobles ( Witanegamot),
After the Norman Conquest in 1066, William I (1066-87) replaced the
Witanegamot with a Curia Regis composed of the nobles and leading
clergy of the realm. Eventually that body evolved into Parliament with
the addition to its membership of burgesses representing the boroughs
(chartered cities) in 1265, and knights representing the shires (counties)
in 1295. Unlike the Witanegamot, the Curia Regis had no veto power
over the decisions of the king, and was advisory only. Eventually, it
was given cerfain judicial functions. In the meantime, the king con-
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tinued the practice of issuing writs to direct the administration of the
realm. Thus, the legislative, executive and judicial authority of the
country were firmly settled in the monarch himself.

Orders in Council

When the Curia Regis grew in membership and proved too cumber=
some administratively, Henry 1 (1100-35) organized within it an execu-
tive committee composed of his personal administrative officials and
the more important nobles and clergymen, to advise and assist him in
the day-to-day administration of the realm. To this committee, origi-
nally called the “Small Council” and later the “Privy Council,” the king
delegated certain legislative, executive and judicial duties as well.
Exercises of royal authority “by and with the advice and consent” of
I?arlia’ment came to be designated as “acts* and “statutes™ of the
kingdom. Decrees, laws, regulations, writs, and other administrative
and judicial directives formulated by the king in consultation with his
Privy Council were classified as “proclamations,” “writs,” “ordinan-
ces” and eventually as “Orders in Council.” Based-in the common law
of England, Orders in Council were powerful instruments of royal
authority in eras of weak Parliaments.

With the Glorious Revolutjon of 1688, and the final downfall of the
absolutist Stuart Dynasty, the supremacy of Parliament was estab-
lished in fact, although the outward forms. of royal authority were
preserved in modified form. As the parliamentary system of govern-
ment evolved thereafter, Parliament entrusted executive functions of
the Crown to a “Ministry” or “Government” consisting of a Prime
Minister and Cabinet, whose members were usually selected from
among the members of the two Houses of Parliament. By custom, the
Prime Minister and his cabinet officers became automatically
members of the Privy Council, with effective control over its decisions.
The Privy Council thus became ‘the alter ego of the Cabinet for
executive and some judicial purposes, its “advice” to the sovereign
being almost wholly binding on him.

As modified by these historical events, Orders in Council evolved
into exercises of “inherent” legislative and executive powers of the
Crown derived from British common law. While largely independent
of the immediate control of Parliament, these powers continued only
by sufferance of that body. At the time of the American Revolution,
this evolutionary process had not run its full course, and the authority
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of the “King in Council” to issue Orders in Council was still substan-
tial. In addition, the Privy Council possessed broad authority over the
British colonies, including the authority to approve, alter and reject
laws enacted by the Massachusetts General Court and other colonial
legislative bodies.

Resentment against decisions of the Privy Council was a factor in
the decisions of post-1776 state constitutional conventions, and the
National Constitutional Convention held in Philadelphia in 1787 to
separate the legislative, executive and judicial powers of government.
The latter convention also rejected suggestions for the establishment of
an executive council, privy council or any like body in the constitu-
tional framework of the federal government.

Subsequent to the American Revolution, the independent legislative
authority of the Privy Council in Great Britian was diminished by
Parliament. Today, Orders in Council are issued almost wholly pursu-
ant to enabling acts of Parliament, for the purpose of implementing
provisions of those acts and programs authorized by law. Such Orders
in Council are subject in most instances to procedural and other
safeguards similar to those controlling the formulation of rules and
regulations by British regulatory agencies under statutory authority.

Executive Orders of Colonial Governors of Massachusetts
-Merged Legislative, Executive and Judicial Powers

The colonial charters of Massachusetts granted by Charles I in 1628
and by the joint sovereigns William III and Mary Il in 1691, followed
British precedents by merging legislative, executive and judicial pow-
ers in the structure of the colonial government.

Like Parliament, the General Court included the principal exccutwc
officers of the government, and also functioned at times as judicial
body. The General Court created by the 1628 charter included (a) a
Governor, Deputy Governor, and 18 Assistants elected annually by the
freemen of the Colony, and (b) all the freemen or “members of the
Companie” of the Colony. It thus resembled a large open town meet-
ing. In 1634, the latter open membership of freemen was replaced by
deputies elected from each town by the freemen thereof.

The Province Charter of 1691 replaced the locally-elected executive
officials of the Colony with (a) a Governor, Deputy or Lieutenant
Governor, and Secretary, named by the Crown to serve during royal
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pleasure, and (b) 28 Councillors-elected annually by the General Court
under a formula apportioning Council seats to major component
, geographlcal areas of the Province.! The reconstituted General Court
included those executive officers, plus two representatives elected from
gach town. As had happened with Parliament, the General Court
eriginally sat as a unicameral body, but gradually adopted a bicameral
fethod of operation (not specified by the colonial charters) as the
Governor and Assistants (Councillors) on the one hand, and the
deputies or representatives on the other, began to sit as separate
chambers.

Executive Orders of Governor and Council

Both colonial charters required the Governor to convene regular
periodic sessions of the General Court, and permitted him to call
‘Spec1al sessions of that body. The two charters vested in the General
”JCourt the power to make “laws” and “ordinances” not repugnant or
‘Gontrary to the laws of England. The charters assigned to a governing
‘board consisting of the governor, Deputy Governor (Licutenant Gov-
‘ernor), and Assistants (Councillors) the responsibility for the day-to-
td’ay management of the Colony or Province.

b By implication, the charters required these officers to administer and
te’nforce the laws of the Colony or Province in such manner as they
udecmed appropriate, consistent with these charters and English law.
’T he two charters-did not designate the Governor as “chief executive”
%r supreme executive magistrate”, as in those days such titles would
have been considered proper only as applied to the king. The Governor
resided over meetings of the “Court of Assistants” (Governor’s Coun-
Eﬂ) Under the Province Charter of 1691, he possessed an absolute veto
©over measures enacted by the General Court, and he was given broad
Euthonty to adjourn, prorogue or dissolve the General -Court.

The war powers of the Governor were considerable. The Province
%Charter of 1691 designated him commander-in-chief of the armed
grces of the Province, with the power to appoint their officers. He was
Yuthorized to proclaim martial law, with the approval of the Council.
However, he could not send the armed forces of the Province outsnde it

l The Province Charter of 1691 consolidated into a single “Province of Massachusctis Bay in New England
the following formerly scparate colonics: Massachusetts Bay Colony, the New Plymouth Colony, t/
District of Maine, and Nova Scotia (which then included New Brunswick and Acadia). In addition, thv
Elizabeth Islands, Martha's Vineyard and Nantucket were transferred from New York to the Province of
Massachusetts Bay.
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without the consent of the Géneral Court. And he was dependent upon
that body for the levying of taxes, and the appropriation of funds,
needed for military purposes.

In the early days of the Colony, the Governor and “Court of Assist-
ants” issued “orders,” much in the manner of the Privy Council
covering a wide range of subjects, and involving, variously, uses of
legislative, executive and judicial powers. Among the matters so ad-
dressed were: (a) the armed defense of the colony, and the regulation of
its armed forces; (b) the definition of crimes and misdemeanors, and
the establishment of punishment therefor; (c) the employment and
compensation of public officials and employees; (d) the regulation of
trades, industry, and commerce; () the regulation of agriculture; (f)
the regulation of buildings; (g) the establishment and alteration of
boundaries of political subdivisions; and (h) the. maintenance of the
orthodox Protestant clergy and “meeting houses” (churches).

In later Colonial days, the General Court assumed jurisdiction-of
most of these subjects via statutory enactments. Until the General
Court spoke on a particular subject, the Governor and Council were
considered possessed of “inherent” authority under the charters to
adopt legislative, administrative and even judicial’ “orders” on that
subject, so long as limitations imposed by the charters and Enghsh Law
were respected. This “inherent authority to issue “orders” was never
clearly defined.

Following the Boston Tea. Party, Parliament sought to increase
gubernatorial authority by substituting gubernatorially-appointed Ex-
-ecutive Councillors for those formerly elected by the General Court,
and by permitting the governor to name or remove judicial officers
without council consent.! When armed conflict broke out at Concord
and. Lexington on April 19, 1775, the Governor (General Thomas
Gage) invoked his war ‘powers in an unsuccessful attempt to crush the
Revolution. Because of military reverses, which eventually forced the
British to evacuate their forces from Boston, the Governor was unablé
to avail himself of sweeping powers conferred on British governors i uH

" the rebellious American Colonies by George III and his Privy Counc1
in a proclamation in August of 1775.

1, Massachusetts Government Actof 1774; D. Pickering, Statutesat Large, Vol. XXX, pp. 381ff, May 20, 1774
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CHAPTER III. GROWTH OF AUTHORITY OF MASSA-
CHUSETTS GOVERNOR SINCE 1780

General Aspects

The powers and duties of the Governor of Massachusetts are gov-
erned by the Massachusetts Constitution of 1780, the World’s oldest
operating written constitution, which has been altered by llS articles
of amendment over the past two centuries. That document is silent on
the subject of gubernatorial executive orders; but as will be developed
‘in the following chapter of ‘this report, the Governor’s authority to
issue executive orders is implied in his constitutional role as “supreme
executive magistrate” and commander-in-chief of the armed forces of
the state, and in his constitutional obligations to enforce the laws of the
state.

In its original form, the Massachusetts Constitution provided for a
relatively weak governorship. It sought to protect the liberties of the
people by separating the legislative, exécutive and judicial powers of
the state government along sharp lines. Moreover, it divided responsi-
bilities and authority within the executive branch of state government
between the Governor, the Executive Council, and certain “constitu-~
tional” executive officers, thus making the Governor more the “chair-
man of the board” than “executive director of the executive branch.”
Subsequently, in the current century, constitutional amendments and
statutes increased the legal, administrative and political “clout” of the
Governor as chief executive, and added to his constitutional authority
and responsibilities.

Constitutional Authority Shared Between Governor and Executive
Council

While the Constitution required popular election of the Governor
and Lieutenant Governor, it provided for the election of nine Execu-
tive Councillors by the General Court from among the members of the
Senate.! These latter officers, with the Lieutenant- Governor, com-
prised the Executive Council (hereinafter referred to as “the Council™).
Subsequently, in 1855, the Constitution was amended to replace the
foregoing nine indirectly-elected Executive Councillors with eight such

1. Mass, Const., Part I, c. 11, Art. [ {1780).
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Councillors elected by the people from eight districts.! The constitu-
tional sharing of responsibilities between the Governor and Council,
changed only modestly since 1780, have been summarized as follows in
another report of the Legislative Research Council:?

The constitutional powers of the Council consist of two
principal types, viz: (1) powers of approval of gubernatorial
acts, and (2) powers exercised by the Governor and Council
functioning as an executive board.

Most of the constitutional powers of the Council fall in
the former category of Council approval of gubernatorial
acts. This approval extends to: (1) the appointment, remo-
val, or retirement because. of age or disability, of judicial
officers;3 (2) expenditures from the state treasury, excluding
debt service;* (3) pardons;* (4) the convening and prorogu-
ing of the General Court;$ (5) the appointment of medical
examiners;’ (6) the appointment and removal of notaries
public and justices of the peace;? and (7) the filling of vacan-
cies, which occur between legislative sessions, in the state-
wide elective offices?. ..

The second category, of constitutional powers and duties
of the Governor and ‘Council sitting as an executive board,
consists of: (1) swearing in legislators;® (2) canvassing cer-
tain state election returns;!! (3) punishing persons who are
disrespectful of the Council or who threaten or assault its
members;!2 (4) requiring attendance of the State Secretary
at Council meetings.!?

1. Mass. Const., Amend. Art. XVI (1855).

2. Mass. Legislative Research Council, Constitutional and Siatutory Powers of the Executive (Governor's)
Council, Boston Mass., April 16, 1964, 54pp.; at p. 5.

3, Mass. Const., Part 11, c. 11, 5. 1, Art. IX (1780); Part 11, c. 11, Art. I (1780); Amend. Ast. LVIII (1918).

4. Mass. Const., Part 11, c. 11, s. 1, Art. X1 (1780).

5. Mass. Const., Part I, c. 11, s. 1, Art. ViII (1780).

. 6. Mass. Const., Part I, ¢. I, 5. 1, Art. V and VI (1780),

7. Mass. Const., Part I, c. I1, s. 1, Art. I1X (1780).

8. Mass. Const., Amend. Arts, 1V, (1821) and XXXV (1907).

9, Mass. Const., Amend. Arts XVII (1855) and LXXIX (1948).

10. Mass. Const., Part 11, ¢. V1, Art. 1 (1780).

11. Mass. Const., Part 1, c. I, s. IL, Art, {11 (1780); Amend. Art. XV1 (1855).

12. Mass. Const., Part 11, c. 1, 5. 11, Art. X1 (1780).

13. Mass. Const., Part I, c. H, s. 1V, Art. 11 (1780).
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Until 1964, the Governor and Council had to act concurrently to
request an advisory opinion of the Supreme Judical Court.! A constit-
utional amendment ratified by the voters in that’ year now permits
solicitation of such opinions by the Governor alone, or by the Council
‘alone.2 Until laws were enacted on the subject by the General Court,
the Governor and Council were authorized to perform the judicial
function of hearmg and settling marriage, dlvorce and ahmony cases,
and all appeals from the probate courts.? -

Numerous statutes enacted from 1780 to 1964 required the Gover-
nor to obtain the “advice and consent” of the Council in respect to (a)
his appointment and removal of department heads and certain other
.officers of the executive branch of the state government, (b) the fixing
of the compensation of such -officials, (¢) the approval of rules and
regulatlons of state regulatory agencies, and (d) a-variety-of fiscal and
mtate property management transactions. Nearly all of these laws were

pealed by an initiative statute of 1964 sponsored by the Massachu-
setts Federation of Taxpayers Assoclatlon the League of Women
Voters of Massachusetts and the Massachusetts Junior Chamber of
Commerce.4

Constttuttonal -Status and Authomy of Lieutenant-Governor

: The Lleutenant-Governor who has been popularly elected since
rl780 has few constitutionally-assigned duties. He presndes over meét-
nngs of the Executive Council when the Governor is not present there-

t.5 And he serves as “actmg governor” when the office of Governor
Ealls vacant by reason of the death, disability, or absence from the state

f the Governor.t It is unclear in the Constitution as to just how
extenswe the Lieutenant-Governor's authority as “acting Governor”
1s, when the Governor is travelling out-of-state, to countermand or
I']ontravene orders of the latter. By clear constltutxonal implication, the
] ;1eutenant~Governor as “actmg governor,” possesses the authority té
‘SSue executive orders while so acting.” On his return to the state, the
" overnoi may modify or revoke such executive orders, by the exercise
af his constitutional powers.

ﬂ Mass. Const., Parst {1, ¢. 11}, An. 1] (1780).
. ‘Mass. Const.,, Amend. Art. LXXXV (1964). B
. Mass. Const., Part 11, c. 111, Art. V (1780).
4 Act of 1964, c. 740,
rﬁ Mass. Const., Part 11, c. 11, 5. 11, Art. 11 (1780).
$ Mass. Const., Part 1], ¢. I, 5. 11, ‘Art 111 (1780). Amend. Art, XCl(l968)
'7 ' Opinions of Ihe Justices, 135 Mass. 594 (1843).
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The statutes restate, in some greater detail, the Lieutenant-Gover-
nor’s few constitutional duties, but confer no significant additional
powers and duties upon him. Hence, aside from presiding over the
Council, his authority is largely limited to what the Governor opts to
delegate to him.!

Twentieth Century Strengthening of the Governorship

Constitutional amendments adopted in 1918 and 1964-66 have
greatly enhanced the Governor’s control over the organization, opera-
tions and policies of the executive branch of the state government.

On recommendation of the popular Constitutional Convention of
1917-19, Massachusetts voters ratified constitutional amendments in
1918 which (a) provided for the election of the Governor, Lieutenant-
Governor, State Secretary, Treasurer, Auditor, Attorney General,
Executive Councillors, and state legislators for two-year terms, instead
of annually as before; (b) established a unified state budget system, and
a centralized administration of state finances, with increased guberna-
torial control in these areas;? and (c) mandated the organization of the
executive branch into 20 departments, exclusive of officers serving
directly under the Governor and Council# These constitutional
changes were supplemented by statutes reorganizing the executive
branch, and creating a State Commission on Administration and
Finance.> That latter agency was replaced in 1962 by the present
Executive Office for Administration and Finance, headed by a single
Commissioner who became the Governor’s chief administrative depu-
1y for the day-to-day management of the executive branch.¢

More significant yet were constitutional amendments ratlﬁed in
1964 and 1966. Two-year terms of office for the Governor, Lieutenant-
Governor and four constitutional officers yielded to four-year terms,’
and provision was made for the “joint” or “team™ election of the
Governor and Lieutenant-Governor.® Substantial authority was
granted to the Governor to reorganize agencies of the executive branch

L. Sce Mass. Legislative Research Council report. Duties ard Powers u! the Lieutenant Governor, Scnate,
No. 1224 (1972). 53 pp.

2. Mass. Const., Amend. Art. LXIV (1918).

3. Mass. Const., Amend. Art. LXHI (191¥),

4. Mass. Const., Amend. Art. XV (1918); annulled by Amend, An. LXKXVII s. 3 (19686).

5. Acts of 1919, c. 350; Acts of 1922, c, 545.

6. Acts of 1962, c. 757.

7. Mass. Const.. Amend. Art. LXXX (1964).

B. Mass. Const., Amend. Art. LXXXVI (1966).
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by means of “reorganization plans” subject to veto by either branch of
the General Court.! Follow-up statutes have instituted a “cabinet” or

“secretariat”. system of executive branch organization under strong
gubernatorial control.2 The degree of “insulation” from gubernatorial
control previously enjoyed. by statutory officers and agencies within
the executive branch has been reduced sharply or eliminated by remo-
val of the Executive Council’s power of approval over gubernatorial
appointments of non-judicial officials,3 and by measures making the
terms of office of heads of executive branch agencnes coterminous with
the term of office of the Governor.4 :

Growth of Governor's Superwsory Responbibilmes

Thcse enlargements of the Governor’s autharity were accompanied
by growing gubernatorial supervisory l’CSpOl‘lSLblIltleS .as the scope of
state gavernment activities expanded after 1950. Populatxon growth,
and the multiplication of federal aid progx:ams increased state activity
in the areas of the social services, higher education, mass transporta-
tion, urban development and environmental protection. The advent of
the Cold War compelled an expansion of the war and peacetime
emergency powers of the Governor.5 In 1967, local welfare depart-
iments were abolished and their functions transferred to the State
Department of Public Welfare.¢ And in 1978, the state assumed direct
responsibility for court costs and administration prevnously bome by
the 14 counties.’

, Durmg the 30-year period from 1950 to 1980 annual state expendi-
,tures exclusive of local aid rose from $199.6 million to over $4.1 billion.
"The number of officers and employees of the executive brarich of the
fstate government increased from about 39,000 to slightly over 70 000,

/And the count of statutory units of the executive branch, and of
; mdependent agencies (public authorities, etc.) subject to gubernatorial
‘oversight, soared from 138 in 1950 to well over 300 by 1980. With this
‘growth of the executive branch and gubernatorial responsibility, the
Governor has had greater recourse to the use of executive orders for

. Mass. Const., Amend. Art. LXXXVII (1966).-

. Acts of 1969, ¢. 704; G.L. c. 6, s. 17A; G.L. c. 6A.
., Acts of 1964, c. 740 (initiative law).

. Acts of 1967, ¢c. 844.

. Acts of 1950, ¢. 639.

. Acts of 1967, c. 658.

. Acts of 1978, c. 478.

N GRS el
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policy, administrative and other reasons. In all, 47 gubernatorial exec-
utive orders were promulgated during the 15-year period 1950-64.
During the following 16 years, 144 such orders were issued.

CHAPTER IV. CONSTITUTIONAL BASES OF GUBERNA-
TORIAL EXECUTIVE ORDERS IN MASSACHUSETTS

S:'Ien'ce of Constitution on Gubernatorial Executive Orders

The Massachusetts Constitution makes no specific mention of gub-
ernatorial executive orders as such. It does authorize the Governor to
submit to the General Court “reorganization plans” relative to execu-
tive branch agencies, which take effect unless vetoed by either branch
of that body;' but thesé plans, which are classified as executlve
orders” in other states, are not so classified here.

In general, the Governor has implied constitutional authority to
issue executive orders under provisions of the Massachusetts constitu-
tion which (a) designate him as “supreme executive magistrate” with
specific and inherent powers as such, (b) imply his constitutional
obligation to enforce the laws faithfully, and (c) designate him as
commander-in-chief of the armed forces of the state. In addition, the
General Court has constitutional authority to enact laws (a) assigning
duties and responsibilities to the governor in the discharge of which he
acts as the agent of that body, and (b)'defining his war and emergency
powers. In these latter connections, the General Court may authorize
the issuance of executive orders by the Governor. Executive Council
approval of gubernatorial executive orders is necessary only where
required by statute, or where their issuance without that assent would
clearly infringe on the reserved constitutional jurisdiction of the Coun-
cil.2

Authority of Governor as Supreme Executive Magistrate

Constitutional Provisions

Designation as Supreme Executive Magistrate. The Massachusetts
Constitution ordains that “There shall be a supreme executive Magis-
trate, who shall be styled, The Governor of the Commonwealth o_f
Massachusetts; and whose title shall be His Excellency.” This provi-

1. Mass. Const., Amend. Art, LXXXVII (1966),
2. Opinions of the Justices, 190 Mass. 616 (1906), 368 Mass. 866 (1975).
3. Mass. Const., Part I1, c. Il, s. I, Art. [ (1780).
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sion is supplemented by numerous others elsewhere in the Constitution
assigning more specific powers and duties to the Governor, some of
ﬁ1em mvolvmg a sharing of authority with the Executive Council.
These specific assignments aside, there is no definition of “executive
power” in the Constitution.

‘Further to the above, a “Grandfather Clause” in the Consmumn
unplles a carry-over to the Governor, under the Constitution, of those
inherent executive powers of his Colonial predecessors which,"by long °
usage prior to 1780, had acquired common law status to the extent not
m conflict with state constitutional and statutory provisions:

All the laws which have heretofore been adopted, used
and approved in the Province, Colony or State of Massa-
chusetts Bay, and usually practised on in the courts-of law,
shall still remain and be in full force, until altered or repealed
by the legislature; such parts only exceptcd as are repugnant
to the rights and liberties contained in this constitution.!

Sharing of Executive Authority by Governor and Executive Coun-
til. The Constitution authorizes the Governor to'convene meetings of
l%he Executive Council “from time to time at his discretion” for the
jurpose of “ordering and directing the affairs of the Commonwealth,
E;greeably to the Constitution and the laws of the land.”?

%* When the Governor and Council act as an executive board, the

Jovernor is merely the prcsndmg member thereof, rather than “su-
Hreme executive magistrate.” On the other hand, when he is discharg-

constitutional and statutory duties and functions requiring the
ﬁvxce and consent of the council, he is transacting state business as
isupreme executive magistrate.” Absent a constitutional or statutory
#equirement of Council “advice and consent,” the Governor acts as
5 'upreme executive magistrate,” and it is optional with him as to
Qether he wishes to seek the advice, information and assistance of the
uncil, or to be guided by it if it is forthcoming.?
-would appear that the Council would have a role in the adoption
ubernatorial executive orders only (a) if such orders involve an
cise of authority clearly shared between the Governor and Council
er specific constitutional provisions and not capable of exercise by

"ffhlnls Const., Part 11, c. VI, Art, VI (1780),
ass. Const., Part 11, c. 11, 5. 1, Art, IV (1780).
\Opimions of The Justices, 190 Mass. 616 (1906).
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the Governor alone, or (b) if required by the General Court in laws
setting forth “the several duties, powers, and hmlts of the several civil
and military officers” of the state.!

Inherent Powers of Governor as Supreme Executtve Magistrate

Inherent Powers in Constitution. On this subject, the Supremc‘
Judicial Court has observed that —

..(It)...is... clear that it is the constitutional preroga-
tive, as wcll as the duty, of the Governor to execute the laws.
The Governor is ‘supreme executive magistrate’ of the Com-
monwealth . .. The nature of such an office requires that the
Governor have authority to use discretion in applying the
energies of the executive branch and the resources of the
Commonwealth, as such resources are made available by the
Legislature, to achieve the purposes or objectives of the
laws. The power to execute the laws, constituting the essence
of the Governor’s constitutional office, must be accorded
the same deference-as the several specific executive powers
enumerated in the Constitution. . .2

“(The Governor) ... has executive powers in the exercise
of which the General Court cannot interfere without violat-
ing art. 30 of the Declaration of Rights providing that ‘the
legislative department shall never exercise the executive and
judicial powers, or either of them’. But the General Court
may by law, without delegating legislative power, confer
other powers of an executive or administrative nature upon

- the Governor . . 3 '

Specific constitutional authority is vested in the Governor to require
civil and military officers and agencies of the state government to
account to him with respect to real and other property in their custody;
and to “communicate” to him “all letters, dispatches, and intelligences
of a public nature, which shall be directed to them respectively.”* This
constitutional provision has been interpreted by the Attorney-General
to empower the Governor to investigate and 'regulate th'e fiscal oper-ai

1. Mass. Const Part 11, c. 1, s. I, Art. IV (1780), as amended by Amend. An CXH (1978). Opin th
. Justices, 302 Mass, 605 (1939). ¢ pinions of the

2.\Opinions of the Justices, 375 Mass. 827, 833 (1978).
3.|Opinions of the Justices, 302 Mass. 605,616 (1939).
4.jMass. Const., Part H, c. Il s. 1, Art. XH(I780).asumended by Amend Art. LIII (1918).
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-fions and accounting practices of state agencies, in ways not at odds
;with state statutes.! Presumably, the Govérnor may issue executive
«orders to'implement his responsibilities in these areas.
Inherent Powers in Common Law. The “inherent powers” passing

' from the Colonial Era governorship to the Governor of the Common-
@_\}'ealth under the “Grandfather Clause” of the Constitution? remains a
#gray area” of uncertain and very limited dimensions. %
&. The Supreme Judicial Court has held that the common law of
%:Ehgland as it existed when the State Constitution was adopted in
@;780 has been taken over into the body of Massachusetts law under
};ﬁlc “Grandfather Clause, to the extent that such common law does
iflot contravene provisions of the State Constitution, or laws subse-
ﬁuently enacted by the General Court. In ascertaining what this com-
imon law is, the Court relies upon tradition, usage, and well known
é;pposltones of learning. The enforcement of an English statute in
_“Massachusetts for a long time prior to 1780 is sufficient to. show that it
‘was adopted as part of the common law of the Colony and Province.
@lot every principle of English Common Law has been so carried over,
Jlowever, as some of its doctrines were rejected as inapplicable to the
iircumstances of the Colony and Province. Once common law has
@een superseded by a statute, it is not revived by the repeal of that
Statute.?
.The scope of' common law “inherent powers” of the Governor and
plmcll has been diminished nearly to the vanishing point since 1780
by the Separation of Powers Article of the Constitution, statute law,
%nd judicial rulings thereunder. Cleariy, the Governor and Council,
separately or together, have no common law legislative power. Quite
0ssibly, the 1964 initiative law which stripped the Council of nearly all
s powers of approving gubernatorial appointments and removals of
utive branch officials, actions of the Governor in fixing the pay of
ain of these officials, and other gubernatorial action under statute
,4 may be viewed as evidence of voterintent to confine the authority

he council narrowly to those powers clearly stated in the Constitu-

i ¥:i0p. Atty. Gen. 1911, p. 346.
:Mass, Const, Part I, c. VI, Art. VI (1780).
monwealth v. Lecrb I Mass, (1804); Commonwealth v. Knowlion, 2 Mass. 530 (1807), Pearce v.

wood, 13 Mass. 324 (1B16); Sackers v. Sackert, 25 Mass, 309 (1829); Bovnton v. Rees, 26 Mass. 528 (1830),
ommonwealth v. Marshall, 28 Mass. 330 (1831); Commonwealth v. Churchill, 43 Mass. 123 (1840);
iGommonwealth v. Williams, 72 Mass. | (1856); Commonwealth v. Rowe, 257 Mass. 172{1926); Common-
iwealth v. Lopes, 318 Mass, 453 (1945),

. Acts of 1964, c. 740.
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tion and statutes, and to strengthen the inherent power of the Gover-
nor. Whether a common law “inherent power” formerly exercised
jointly by the Governor and Council now continues as a power of the
Governor alone remains to be determined judicially.

Supreme Judicial Court Opinion of 1975 re Executive Order No
114. Involvement of the Executive Council in constitutionally-pre-
scribed actions of the Governor does not preclude issuance by him of
executive orders bearing on those actions, so longas the Council is free
to perform its constitutional functions.

On January 3, 1975, Governor Michael S. Dukakis issued hlS Execu—
tive Order No. 114 establishing a Judicial Nominating Commission
composed of gubernatorial appomtees, to advise the Governor in his
selection of qualified judicial nominees whose names he would subnit
to the Council for confirmation as required by the Constitution.!
Questioning the consntutlonahty of the executive order, the Council
requested an advisory oplmon of the Supreme Judicial Court.

In its opinion of September 9, 1975 upholdmg Executive Order No.
114, the Supreme Judicial Court held that the Governor’s responmblh-
ty under the Constitution to nominate judicial officers had not been
delegated, surrendered, abandoned, or unduly restricted by the execu-
tive order in an unlawful manner, notwithstanding a commitment by
the Governor in that order to nominate only persons listed in slates-of
names recommended by the Commission. The Court observed that the
Council is required to act upon judicial nominations submltted by the
Governor, however he arrives at his decisions.2

The Court concluded that the members of the' Commlssxon, whos&
. function was limited to gathering information and making recommen-
dations to the Governor, were not “civil” or “public” officers whoseﬁ
positions could be created only by statute,? because no part of the‘
sovereign power had been delegated to them by the executive ord
Moreover, the Court found that the Governor had acted within hi
constitutional competence in providing, in the executlve order thﬁg
Commission members be reimbursed for the expenses, s0 long as this is
done from available appropriations. The Court ruled also, that a
commission so created by executive order could be authonzed therebyi
to adopt its own operational procedures and standards.

h

1. This executive order was
(1979) and 178 (1980).
. 2. Opinions of the Justices, 368 Mass. B66 (1975).
3. Mass. Const., Part 11, c. I, 5. 1, Art. 1V (1780), as amended by Amend. Art. CXII (1978),

quently amended by Executive Orders, Nos. 127 (1976) 151 (1979), 154
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The Court emphasized that the Governor, like the Legislature,
possesses broad discretion to select the means ‘he will use to execute his
constitutional duties. The Governor was held to possess “incidental”
powers which he may exercise in aid of his primary responsnblhtxes. He
may exercise all those powers formally and publicly, as in adoptingan
executive order, or he may act informally and privately. Further, the
Court stressed that the Governor may delegate his incidental authority
to athers so long as he does not yield to other parties his ultimate
responsibility to nominate a judicial candidate and submit that nomi-
:nation to the Council for confirmation. The Court held that the
‘Governor had in no way exercised legislative powers by formalizing
the delegation of one of his ancilliary executive functionsto a commxs-
sion by executive order. :

- Such actions by the Governor the Court vxewed as an exercise of an
%executlve power inherent in him as supreme executive magistrate,
*untamted by any usurpation of the legislative power or any unconstitu-
klonal delegatnon of gubernatorial power.

Separatzon of Powers Aspects

-'In general, the Supreme Judicial Court has. mterpreted the definitive
Separatlon of Powers Article of the Constitution' strictly, but not
absolutely No one of the three major branches of the state government:
~legislative, executive, or judicial — may abandon any of the powers
ehttusted to it by the Constitution, or transfer those powers to any
other party; and one of those branches may not encroach upon the
canstxtutlonally reserved powers of another.2 However, the Separation
of Powers ‘Article does not (a) prevent one branch from authonzmg
ahother to act as its agent,3 or (b) bar one branch from assuming those
functlons which would aid its internal operations without unduly
vrestnctmg the activity of another coordinate branch.¢ Gubernatorial

actions, whether in the form of executive orders, or otherwxse, must
espect these constitutional boundaries.

..Civil Service Rules Opinion of 1949. In 1949 the Governor and
Eouncxl sought an advisory opinion of the Supreme Judicial Court as
to whether the statute then authorizing the State Civil Service Com-

’la Mnss Const Pant l An XXX (1780).

21 ions. of the Justices, 328 Mass. 674 (1952); Cammonweallh v. Favulli, 352 Mass
95 (1967).

3. Commonwealth v. Favulli, 352 Mass. 95 (1967).

4: Opinions of the Justices, 372 Mass. 883 (1977).
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mission to make and amend civil service rules, subject to the approval
of the Governor and Council,! left room to the Governor and Council
to amend a civil service rule, submitted to them by the Commission for

~ approval, by substituting another such rule on the same subject. The
Court responded that — '

The Governor and Council have no inherent legislative
power ... And no power to enact rules has been delegated to
them by the statute. The rule making power in the first
instance is vested solely in the commission. The power of the

‘Governor and Council is limited to approval or disapproval
‘of rules or amendments made by the Commission. There-
fore the Governor and Council cannot substitute an amend-
ment of their own for an amendment submitted to them by
the Commission .

Evident]y, this principle applies also to those situations in which the
Governor alone exercises a statutory power to approve or disapprove
rules and regulations formulated by regulatory agencles of the execu-
tive branch.

Impoundment of Funds Opinion of 1978. In an advisory opinion in
1978, the Supreme Judicial Court found no “inherent” power in the
Governor, as supreme executive magistrate, to impound funds ap-
propriated by the General Court.3 The Court noted that the Constitu-
tion grants to the General Court full power to make laws for the “good
‘and welfare of the Commonwealth, and for the government and order-
ing thereof.”* Thus, the power to order social priorities and to desig;
nate objectives and programs is entrusted to the General Court, which
avails itself of appropriation measures as a critical means wherewith te
accomplish these ends:

.. Once a bill has been duly enacted, however, the Gover-
nor is obliged to execute the law as it has emerged from the
legislative process. He is not free to circumvent that process
by withholding funds or otherwise failing to execute the law
on the basis of his views regarding the social utility or
wisdom of the law. .. '

f. GL.c.31,s.3.

2. Opinions of the Justices, 324 Mass. 736, 744 (1949)
3. Opinions of the Justices, 375 Mass. 827 (1978).

4. Mass. Const., Part 11, c. I, s. I, Art. IV (1780).'
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.. Inasmuch as it is the function of the executive branch
to expend funds, it must be implied that the ‘supreme execu-
tive magistrate’ . .. is not obliged to spend money foolishly
or needlessly. The executive branch is the organ of govern-
ment charged with the responsibility of, and is normally the
only branch capable of, having detailed and contemporane-
ous knowledge regarding spending decisions. The constitu-
tional separation of powers and responsibilities, therefore,
contemplates that the Governor be allowed some discretion
to-exercise his judgment not to spend money in a wasteful
fashion, provided he has determined reasonably that such a
decision will not compromtise the achievement of the under-
lying legislative purposes and goals. .

... A blanket requirement of full expendxture would be
invalid because it would not distinguish between situations
where, on the one hand, the Governor attempts to substitute
his judgement of the merits of a program for that of the
Legislature by reducing or eliminating expenditures, and,
on the other hand, the Governor makes a reasonable deter-
mination that the full legislative purpose can be accom-
plished by spending less than the legislative forecast or
estimate represented by an appropriation. . .!

§973 -Opinion of Attorney General re Executive Order No. 74

- Summary of Executive Order. On July 20, 1970, Governor Francis
V. Sargent invoked the authority vested in him “by the Constitution
fid statutes of the Commonwealth,” the provisions of which he did not
pecify, to issue his “affirmative action™Executive Ordér No. 74, titled
The Governor’s Code of Fair Practice.” The preamble of the execu-
ve order proclaimed it “the governing and guiding policy of the
ecutive Branch of the Government of the Commonwealth™ in re-
pect to the enforcement of the state’s anti-discrimination laws and the
romotion of equal opportunities for all persons regardless of race,
or, creed, national origin, military status, sex or age. Article | of the
xecutive order mandated that —

& Opinions of the Justices, 315 Mass. 827, $33-34, §36-34, §36-37 (1978).
%mm executive order has since been amended by Executive Orders Nos. 116 and 117 of 1975.
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All agencies and appointing authorities of the Common-
wealth shall initiate affirmative action programs designed to
conform with this policy. All such affirmative action pro-
grams shall be subject to review by the Massachusetts Com-
mission Against Discrimination. Any program deemed in-
adequate by said Commission shall be re-drawn by the.
Massachusetts Commission Against Discrimination in
order to attain positive measures for compliance.

The executive order set forth regulations governing state agency
procedures and practices, in furtherance of the above objectives, in
relation to (a) state personnel administration,! (b) the availability and
use of state services and facilities,2 (c) the awarding of state contracts,’
{(d) state employment referral and placement services* (e) state educa-
tional, counseling and training programs,’ (f) licensing and regulatory
activities of state agenicies,5 (g) the allocation of state financial assist-
ance,” and (h) state forms.®

Reaching beyond the state executive branch itself, Executlve Order
No. 74 applied its affirmative action policies to state-licensed and
state-chartered privately-operated health care facilities® and private
educational institutions and schools!® as a condition of “continued
participation” in state programs and of eligibility for state financial
assistance. Further, the executive order addressed itself to the activites
of local school departments by providing that —

By law, it is the policy of the Commonwealth of Massa-
chusetts to encourage all school committees to adopt as
educational objectives the promotion of equal and integrat-
ed education and the correction of existing racial imbalance -
in the public schools. The prevention or elimination of racial
imbalance shall be an objective in all decisions involving the
drawing of or altering of school attendance lines and the
selection of new school sites. The Department of Education

. Art, L.

. Art. 11
Art. 1V,
Art. V.
Art. VII.
Art. X.
Ant. XIII,
. Art. XIV.
. Art. VIIL,
. Art. 1X.

BowNpwawN~
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shall also pursue a program of promoting fair employment
practices for certified teachers and shall periodically exam-
ine its publications and educational materials to assure that
they are a realistic representation of the world peoples and
their contributions to history and culture .. .!

Finally, the executive order authorized and empowered the Massa-
chusetts Commission Against Discrimination to enforce its policies
and provisions.2 Until 1980, state anti-discrimination statues, con-
rained no “affirmative action” provision. They authorize the Commis-
ston, rather than the Governor, to make, amend and repeal rules and
regulations for the “carrying out” of those laws and policies adopted
pursuant thereto. These statutes are silent on the subject of guberna-
torial executive orders.?

Home Rule Amendment Limitations. Acting pursuant to Executive
Order No. 74, the State Department of Education sought to require
wocal school authorities to include affirmative action provisions in all
gheir contracts for state-aided local school construction under the
School Building Assistance Act.* The Massachusetts Commission
Against Discrimination then requested an advisory opinion from At-
@amey-Genera.l Robert H. Quinn in 1973 as to the legality of sucha
state requirement.

In that opinion, the Attorney General concluded, in essence, that the
ihherent authority of the Governor as supreme executive magistrate
fiid not extend ta the regulation of municipal government, absent an
mppropriate enabling statute.5 Inasmuch as the Legislature had not
acted to impose affirmative action requirements on municipalities,
Executive Order No. 74 was, in the judgment of the Attorney General,
in conflict with Section 1 of the Home Rule Amendment.

The Attorney-General reasoned that —

The construction of school buildings is a task delegated
principally to local municipalities and agencies thereof, with
only indirect contact by the Department of Education,
whose activity would be under the guidance of the Executive

i A X li

Arnt. I-VI, IX-XIV. ;

t G.L. c. 151B, 5. 3(5); ¢. 15lc, 8. 5. Acts of 1980, c. 329, 5. 54,

mets of 1948, c. 645, as amended; Acts of 1965, c. 572, s. 42; Acts of 1971, c. 280; Acts of 1976, ¢. 302.
% Op. Atty. Gen., November 20, 1973, pp. 86-89.

ﬁﬁ?@ﬁ?
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Order. General Laws, c. 71, s. 68 states that every town shall
provide and maintain a sufficient number of schoolhouses,
properly furnished and conveniently situated for the accom-
modation of all children entitled to attend the public
schools. The construction and maintenance of schoolhouses
seems to fall under the classification of a local matter which
the Home Rule amendment. . . places under the control of
the cites and towns, subject only to the standards and re-
quirements of the General Court. The Executive Order

" apeared without any accompanying legislation binding mu-
nicipalities and agencies thereof, and, at the present time,
the Legislature has:not imposed any such affirmative action
plan on local authorities.

Although the mandate of c. 71, s. 68 extends to local
authorities, the Department of Education has the right to
insist upon certain policy and conditions in regard to school
construction grants including conditions relating to approv--
al of locally submitted construction plans and financial
arrangements, but not extending to the employment prac-
tices of the contractors who bid on the work. As such, in that
the contract for construction is one between a municipality
or agency thereof and a private contractor, and only receives:
state approval as to certain of its aspects, Article 1V of
Executive Order #74, entitled “State Contracts,” would not
be applicable. ..

...] do not view either the Department of Education’s
mandate to supervise all of the educational work of the
Commonwealth, G.L. c. 69, s. 1, or any action taken pursu-
ant to Executive Order #74 to more equitably utilize quali-
fied minority employees of the Commonwealth in the con-
struction industry, or the Department’s control over the
disbursement of funds through the School Building Assist-
ance Bureau as lending a sufficient amount of “state action”
to a proposed local school construction contract so as to
include it under Article IV of the Executive Order.

Subsequent to.this 1973 legal ruling, no legislation has been enac
by the General Court on the subject of local government affirmai
action programs which, in the instance of municipalities, remain 4
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matter of local home rule discretion. However, all local governments
continue fully subject to the anti-discrimination statutes.

Other Problems Posed by Executive Order No. 74. Meriting sum-
mary reference are two other important aspects of this executive order
which neither the Attorney General nor the courts have had occasion
to address so far.

Firstly, there is a broad question as to whether the Governorsmay, by
ixecutive order, establish additional requirements above and beyond
those ordained by the General Court for the prevention of discrimina-
iion, and in the awarding of public contracts to non-state entities.

Clearly, a supreme executive magistrate, the Governor may regu-
ate, in ways not conflicting with the statutes, what practices private
ntrepreneurs and institutions must follow in executing state con-
racts. However, it is a large question as to whether their practices in
tegard to their other activities may be so regulated, absent anenabling
wct of the General Court. When the General Court has occupied a field
tt a regulatory way with extensive, detailed legislation, there is an
mplication of a legislative decision as to the basic rules of the game
thich are to stand until the General Court decides otherwise as to their
cope and life. Use of a gubernatorial executive order to expand the
cope of laws applying to the private sector in the name of enforcing
hose laws fairly raises a charge of an invasion of the reserved legisla-
'gve powers of the General Court, however well-motivated that execu-
we order is.

Secondly, application of the requirements of Executive Order No.

{ to private schools and educational institutions receiving state ald or

artl(:lpatmg in state programs, in respect to their remaining “non-
te activities, poses a problem similar to the Home Rule Amend-
ent objection raised by the Attorney General above.
! "The Massachusetts Constitution guarantees to Harvard University
__":rever" all the powers, authorities, rights, liberties, privileges, im-
unities and franchises of which that institution was possessed in
i‘lﬂﬂ ' while reserving to “the Legislature of this Commonwealth”
thonty to make “alterations in the government of said University.?
n 1780, the President and Fellows of Harvard College controlled the
srsonnel and contracting activities of the University subject to the
tatutes then prevailing.

Mass. Const., Part 11, c. V, 5. 1, Art. 1(1780).
% Ibid., Art. A1l (1780).
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The Fourteenth Amendment of the Federal Constitution mandates
that “No state shall make or enforce any law which shall. . .deprive any
person of life, liberty or property, without due process of law,. . .-
(or)...deny to any person within its jurisdiction the equal protection of
the laws.”! By long—standmg F ederal case law, corporations other than
governmental .units are “persons” within the meaning of the Four-
teenth Amendment, although not to quite the same full extent as
human persons.2 While this same exact wording does notappear in the
Massachusetts Constitution,? its principles have been incorporated by
judicial case law, which has also ordainéd that the state constitutional
guarantee of equal protection of the laws extends to corporations.+
These federal and state constitutional doctrines suggest the existence
of a state obligation to treat other private hlgher educatlonal msutu-
tions on an equal footing with Harvard.

If this be true, then the regulation of the activities of private higher
educational institutions as to their activities not part of state programs
and not aided with state funds may be the exclusive preserve of the|
General Court, except as it determines in carefully-worded statutes to
delegate authority to state regulatory agencies acting as “agents” of the!
Legislature. :

The Governer as the Agent of the Legislature

Under constitutional provisions relating to its general legislative
powers,> and to appropriations, the General Court may utilize the
Governor as its agent for carrying out programs, policies and ob_|em~
tives established by law. Subject to certain restrictions, the Govern
may utilize executive orders in meetmg responsxbllltnes S0 assngned t
him. .

The Supreme Judicial Court has observed that while the- Generat’E
Court may assign duties to the Governor by law, it may not delegate t’j
him its lawmaking or appropriation powers.¢ On this score, the Cout
has emphasized that —

-

1. US. Const;, XIV Amend 5. I(1868)

2, Chicago, B. & Q. R. Co. v. Jowa, 94 U.S. 155 (1877); Peik v. Chicago & Nw. Ry. Co., 94 U.s. I64(I8

. Chicago. M.&S.P.R. Co. v. Ackley, 94 U.S. 179 (1877), Winona & S1. Peter R. Co. v. Blake,94 ). S
(1877); Santa Clara County v. Southern Pacific R. Co., 118 U.S. 394 (1886). ' ,

. Mass. Const., Part I, Art. I (1780). )

. Vigeant v. Postal Telegraph Cable Co., 260 Mass. 335 (1927).

. Mass. Const., Part 11, ¢. 1, 8. I, Art. lV (1780), as amended by Amend. Art. CXII (1978).

. Wyeth v. Thomas, 200 Mass. 474 (1909); Anleboro Trust Co. v. Commissioner of Carporauons a
Taxation, 257 Mass, 43 (1926);, Astorney General v. Brisenden, 271 Mass 172 (1930); Opinions oj‘ lﬁ%!
Jusuccs 286 Mass. 611 (1934), 302 Mass. 605 (1939).

[ M)
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...(The Governor). . .has executive powers in the exercise
of which the General Court cannot interfere without viola-~
ting. . .(the Separation of Powers Article). . .but the General
Court may, by law, without delegating legislative power,
confer other powers of an executive or administrative nature
upon the Governor. .,

The General Court. .. may bylaw. . .confer upon the Gov-
ernor supervisory powers of an executive or administrasive
nature over State departments. And we are of the opinion
that among the supervisory powers which may be so con-
ferred is the power to determine the particular objects of
appropriation in the several State departments. . .for which
shall be expended, in addition to the amounts specifically
appropnatcd therefor, money appropriated — at least if
reasonable in amount — to meet “unforeseen conditions”
arising in connection with such objects of appropriation
generally. Similar principles are applicable to agencies of the
Commonwealth other than departments. ..

‘The power conferred upon the Governor. . .does not de-
pend for its validity upon the constitutional provision relat-
ing to the issuing of money out of the treasury by “warrant
under the hand of the govemor .with the advice and con-
sent of the council”. .

Further, the General Cpurt may delegate to the Governor or other
boards and officers the authiority to implement the details of policies
and programs established by law, so long as specific standards are
,mcludcd in that statute. When the Governor, or such boards or offic-
grs, are performing duties so assigned to them by statute, they may
gmploy all ordinary means reasonably necessary for the full exercise of
-"'“_"c powers granted to them and for the faithful performance of their
assngned tasks, consistent with any hm;tatlons imposed by the General
Court.?

The Supreme Judicial Court found violative of the Separation of
Powers Article a proposed bill amending the State Finance Law3 so as

(‘ inions of the Justices, 302 Mass. 605 (1939).

_ﬁm'nu of Oid Age Assistarice of Natick v. Commissioner of Public Welfare, 326 Mass; 121 (1950); Town of
" Arlington v. Board of Conciliation and Arbitrarion, 370 Mass. 769 (1976); Arno v. Alcoholic: Beverages
.. Contral Commission, 1979 Mass. Adv, Sheets, p. 104.

%.G.L.c. 29.
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to allow the Governor to make emergency transfers from an emergency
reserve line item appropriation to other line item appropriations with
the approval of a state commission whose membership included,
among others, appointees of the President of the Senate and the
Speaker of the House of Representatives. In the Court’s opinion, such
a commission could be exercising executive and administrative pow-
ers. Absent “legislative” members, the judicial objection would vanish; -
as a procedure for transferring appropriations within statutory guide-
lines was not viewed ]udwlally as an exercise of legislative power by the
executive.!

In issuing an executive order under a statute, the Governor must be
able to point to provisions expressing or implying an adequate delega-
tion of power to him to accomplish his purposes. The failtire of the
General Court to respond to a Governor’s request for a definite enact-
ment cannot be taken as disapproval or a questioning of his executive
orders: In the judgment of the Supreme Judicial Court, it is just as
compatible, and possibly more so, with legislative- dpproval of, or
contentment with, those executive orders. Thus, for example, the
" affirmative action of the General Court in repeatedly making appro-

priations that attract federal financial aid contingent upon the state’s
doing the things specified in a gubernatorial executive order can well
be taken as a practical confirmation or ratification of that order by the
General Court; such confirmation or ratification can be raised from a
course of legislative behavior and need not be set out specifically in the
statutes.2

The General Court may confirm, adopt and ratify the acts of a public

officer in excess of his authority if the General Court could have
granted that authority originally to him. However, the validating
statute may not impair vested rights.? 7

. In issuing executive orders under a statute authonzmg the same,
discretion rests with the Governor to ascertain whether or not a
particular matter dealt with in that order falls within the scope of that
statute, so long as his exercise of this discretion is an exercise of
judgment and not a display of arbitrary power.4 Gubernatorial execu-
-tive orders issued pursuant to a statute continue in force until revoked

1. Opinions of the Justices, 302 Mass. 605 (1939).
.2. Director of the Civil Defense Agency and Office of Emergency Preparedness v, Civil Service Commission,
373 Mass. 401 (1977). -
3. Nichols v. Commissioner of Public thfare, an Mul. 125 (1942),
4. Op Atty. Gen., August 18, 1943, pp. 68-70
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by the Governor, or until the statute expires, or when the terms of that
statute expressly or by clear implication require that they expire,
whichever happens first.!

Duty of the Governor to Enforce the Laws
"Enforcement of State and Federal Laws

The Massachusetts Constitution does not direct the.Governor spe-
cifically to ensure that the laws of the state are faithfully enforced, as do
the constitutions of many other states. The oath of office prescribed by
the State Constitution requires him to swear or affirm his “true faith
and allegiance” to the Commonwealth, and to pledge his support of
that constitution.2 The Supreme Judicial Court has ruled that the
Governor, as supreme executive magistrate, has a constitutionally-
implied prerogative and duty to enforce the laws of the state.? That
duty is also rooted in common law.* Governors have issued executive
orders in the fulfilment of their obligations on this score.

' The United States Constitution also proclaimsi its provisions, and all

treaues entered into by the United States, to comprise the “supreme
Law of the Land,” anything in the laws and constitution of any state to
;the contrary notwithstanding. Further, the executive, legislative and
gudnclal officers -of the states are bound by oath or affirmation to
isupport the Federal Constitution.
i While it is the duty of federal officials, rather than state authorxtxes,
to enforce federal laws, state and local officials must comply with those
federal laws where applicable to themselves and. their official re-
=§ponsibilitics and activities. The Governor, as supreme executive mag-
istrate, has utilized executive order as a means of directing state
fdministrative agencies in their participation in programs financed in
fvhole or in part by federal subventions, and in their compliance with
ppplicable federal. laws, rules and regulations, including presidential
gxecutive orders.

Gubematorial Executive Orders and Federal Aid Funds

At times, the Governor and General Court have had to distinguish.
l&helr respective jurisdictional concerns in respect to federal programs

Op. Atty. Gen,, September 27, 1966, pp. 78-80,

Miiss, Const., Ameml Arts, VI (1821) and VII (1821).
:Opinions of the Justices, 375 Mass. 827 (1978).
§,‘Mass, Const., Part 11, ¢. V1, Art. VI (1780).

0.8, Const:, An Vi(1787),
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and funds. In an advisory opinion in 1978, the Supreme Judicial Court
held that —

If Federal funds are received by State officers or agencies
subject to the condition that they be used only for objects
specified by federal statutes or regulations, the money is
impressed with a trust and is not subject to appropriations
by the Legislature. .. The recipient of such funds has no
choice but to comply with the requirements imposed by
Federal law. ..

Moreover, legislation requiring that Federal funds, in-
cluding those received in trust by officers and agencies of
the executive branch, be paid into the State treasury and
expended only by an appropriation by the legislative
branch, would result in the Legislature’s interfering with the
right and obligations of the executive branch to decide the
extent and manner of expending funds in performing its
constitutional duty faithfully to execute and administer the
laws. ..

To be sure, not all Federal money is received in trust.
Federal reimbursements may be made to the State without
conditions imposed as to expenditure. This money would be
subject to the legislative power of appropriation. . .!

On the other hand, federal statutes do not allow the Governor and
other administrative authorities of the state to take liberties with the
state constitution and statutes.

In one of its two recent decisions pertaining to the fiscal controver-
sies between the Massachusetts Bay Transportation Authority
(MBTA) and its Advisory Board, the Supreme Judicial Court ruled
that the authority granted by the General Court to the MBTA toenter
into federal aid agreements? did not empower the MBTA to commit
itself to expenditures exceeding the annual budget approved for it by
the MBTA Advisory Board in conformance with state law.} This
would be so even though the MBTA statute stated “the provisions of
any federal law, administrative regulation or practice governing feder-
al assistance. . .(for the purposes of that state law). . .shall, to the extent
necessary to enable the commonwealth or its subdivision to receivé

L. Opinions of the Justices, 375 Mass. 851 (1978).
2.GL.c. t6lA. 5 29.
3. tbid., 5. S(i)
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such assistance and not constitutionally prohibited, override any in-
cumbent provision of. . .(the MBTA statute)...” Hence, a gubernator-
ial executive order purporting to allow the MBTA to exceed its Advi-
sory Board-approved budget was invalid.!

Suspension of Laws by Gubernatorial Executive Order
Constitutional Provision

Article XX of the Declaration of Rights (Part I) of the State Consti-
tution provides that “the power of suspending the laws, or the execu-
tion of the laws, ought never to be exercised but by the legislature, or by
authority derived from it, to be exercised in such particular cases only
as the legislative shall expressly provide for.”

The Supreme Judical Court has ruled that the term “particular
cases” means particular laws, and not particilar individuals, or mat-
ters within a class governed by a given statute.2 Moreover, the Court
has held that a law may not be suspended, under this constitutional
provision, for the benefit of single named individual.3 In general, a
statute authorizing the Governor to suspend a law, whether by procla-
mation, executive order or otherwise, must be reasonably precise as to
which law or laws he is permitted to suspend.*

Roving Commission Prohibition

Further to that last pomt the Supreme Judicial Court enunciated in
1944 its “roving commxssxon warning that —

(The) Leglslature cannot constxtutmnally grant to
the Govemor a roving commission to repeal or amend by
executive order unspecified provisions included anywherein -
the entire body of the statute law of the Commonwealth and
in all the rules, regulations, ordinances and by-laws in force
throughout the jurisdiction, with no other qualification or
direction than that his exercise of this power by “necessary”
or even no more than “expedient” for meeting “the supreme
emergency” of war — a limitation so elastic that it is impos-

\;Massachusetts Bay Transporiation Authority Advisory Board v. Massachusetts Bay Transportation Au-
thority, 1981 Mass. Adv. Sheets, p. 403.

f ‘Opinions of the Justices, 286 Mass, 611(1934);, Commissioner of Public Health v. Bessie M. Burke Memorial

i. Hospital, 366 Mass. 734 (1975).

. Holden v. James, |11 Mass. 396 (1814); Dickinson v. New England Power Co.. 257 Mass. 108 (1926).

Opmums of the Justices, 315 Mass. 761 (1944),
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sible to imagine what might be done within its extent and
almost every field of administration and jurisprudence. It is
one thing for the Legislature to pass enabling acts under
which large discretion may be given to executive or adminis-
trative officers to be exercised within defined fields for
defined ends. It is quite another thing for the Legislature to
grant to the executive without specification or definition of
means or ends all the powers which it could grant by any
specific enactment in all fields which may be affected by a
factor so all pervasive as war. The first is a proper exercise of
the legislative function. The second is a surrender of the
legislative function to the executive. . .!

MBTA Cases of 1979-81

In 1979, and again in 1980, the Boston metropolitan area faced a
shutdown of its regional public mass transportation services because of
the failure of the Massachusetts Bay Transportation Authority
(MBTA) to hold its spending within the annual budgets voted for it by

.the MBTA Advisory Board composed of representatives of the 79
cities and towns. MBTA annual debt service and operating costs;
minus operating revenues, federal and state aid, and other receipts, are
assessed on the 79 municipalities each year according to statutory
formulas. - ' - o

On December 18, 1979, Governor Edward J. King issued Executive
Order No. 172 placing the MBT A under direct gubernatorial control,
designating the MBTA Board of Directors as his agent to manage the
transit system, and authorizing the Authority to exceed its fiscal 1979
budget approved by the MBTA Advisory Board ($285.3 million) by

~ not more than $12.1 million. On November 18,'1280,' the Governer
issued a substantially similar Executive Order No. 189 designating
Secretary of Transportation and Construction Barry M. Locke and the
Board of Directors of the MBTA to manage the Authority, and
authorizing the MBTA to exceed by not more than $41 million the
fiscal 1980 budgets of $302.1 million approved by the MBTA Advisory
Board. In each executive order the Governor cited as the legal basis for
the orders “. . .the authority vested in me as Supreme Executive. Magis-
trate under the Massachusetts Constitution, General Laws Chapter

1. Opinions of the Justices, 315 Masi. 761, 767-68 (1944).
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L61A, Section 20, Chapter 639 of the Acts of 1950 as amended and any
other powers vested in me under the Constitution of the Common-
wealth, or otherwise.”

Of the-two statutes cited, the first, in the MBTA organic law,
provided in part that —

Nowithstanding any contrary provision of law, whenever
there exists a continued interruption, stoppage or slowdown
of transportation of passengers on any vehicle or line of the
authority. . .and which threatens the availability of essential
services of trangportation to such an extent as to endanger
the health, safety or welfare of the community, the governor
may declare that an emergency exists. During such emergen-
cy he may take possession of, and operate in whole or in
part, the lines and facilities of the authority in order to
safeguard the pubhc health, safety and welfare. .

" The second cited statute the Civil Defense Act, permits the Gover-
nor to exercise extraordinary powers, through the issuance of execu-
tive orders, during actual emergencies, or threatening occurrences, of
[a) enemy attack, sabotage or other hostile action, (b) riots or civil
ﬂlsturbances, (c) natural dlsasters (d) drought disasters, and (e) nu-
tlear or radiation accidents.?

In its opinion on Executive Order No, 189, rendered in brief on
November 28, 1980 and fully in early February of 198! the Supreme
fud:cnal Court found that the statutes cited by the Governor did not
éxpressly authorize him to suspend or set aside the statutory authority
of the MBTA Advisory Board, or take over the operation of the
Authority, in the circumstances then prevailing. A cessation of opera-
mons of the transit system caused by a budgetary dispute between the
MBTA Advisory Board, the MBTA and the Governor was ngt a
Et‘oppage in violation of a court order; and such an event was not
sncompassed within the specific grounds afforded by the Civil Defense
\ct for suspending statutes. Consequently, the Court concluded that
i€ Governor had exceeded his authority as supreme executive magis-
ate, in violation of Article XX of the Declaration of Rights.?

" Remedial legislation passed in the special session of the General

E G.L. c I61A, 5. 20.
* Acts of 1950, c. 639, ss. 5, 8 and 8A, 2s amended.
Massachusetts Bay Transportation Autharity Advisory Board v. Massachusetts Bay Transportation
Aurﬁordy.-l%l Mass. Adv. Sheets, p. 403.
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Court in December of 1980 provided for a state and local sharing of
MBTA cost overruns occasioned by Executive Order No. 189, and
altered aspects of the organization of the MBTA and its Advisory
Board.!

Shortly after its pronouncement in regard to Executive Order No,
189, the Court rendered a substantially similar negative verdict as te
Executive Order No. 172,2 but concluded that the $12.1 million cosgl
overrun had been covered in the state share of MBT A costs financed bg
the 1980 state general appropriation act.?

Executive Reorganization Powers of Governor

In $ome other states, “reorganization plans” submitted by the Gov+
ernor to the state legislative under constitutional or statutory proce-
dures whereunder such plans become law if not vetoed by the legisia-
ture, are regarded as forms of executive orders,

On this score, Amendment Article LXXXVII of the Massachusettﬂ
Constitution, ratified in 1966, provides in part as follows:

Section 1. For the purpose of transferring, abolishing,
consolidating or co-ordinating the whole or any part of any
agency, or the functions thereof, within the executive
department of the government of the commonwealth, oz for
the purpose of authorizing any officer of any agency within
the executive department of the government of the com-
monwealth to delegate any of his functions, the governor

. may prepare one or more reorganization plans, each bearing
an identifying number and may present such plan or'plans to
the general court, together with a message in explanation
thereof. :

' Section 2. (a) Every such reorganization plan shall be
referred to an appropriate committee, to be determined by
the Clerks of the Senate and the House of Representatives,
with the approval of the President and Speaker, which

. committe shall not later than thirty days after the date of the
Governor's presentation of said plan hold a public hearing .
thereon and shall not later than ten days after such hearing
report that it approves or disapproves such plan and such

I Acts of 1980, ¢, 581.
2 Mamchus!.m Bay Yransporiation Authority Advisury Board v. The Governor, 1981 Mass. Adv. Sheeu,ﬁ
. 3. Acts of 1980, ¢, 329, 5, 2, Line ilem 6005-0011,
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reorganization plan shall have the force of law upon expira-
tion of the sixty calendar days next following its presenta-
tion by the governor to the general court, unless disap-
proved by a majority vote of the members of either of the
..two branches of the general court present and voting, the
general court not having been prorogued within such sixty
days. v

(b) After its presentation by the governor to the general
court, no such reorganization plan shall be subject to
amendment by the general court before expiration of such
sixty days. )

(c) Any such reorganization plan may provide for its
taking effect on any date after expiration of such sixty days
and every such reorganization plan shall comply with such
conditions as the general court may from time to time
prescribe by statute regarding the civil service status, senior-
ity, retirement and other rights of any employee to be affect-
ed by such plan. |

Little use has been made of this constitutional provision so far, as
Governors have preferred to achieve the reorganization of statutory
agencies of the executive branch by means of statutes. Gubernatorial
zxecutnve orders have been employed to create advisory boards and
bmmzssxons. And individual state agencies, on their own initiative or
“‘the Governor's direction,- have restructured their non-statutory
Eomponent units from time to time.

In general , reorganization plans submitted under the above-cited
Eonstitutional articlé have not been regarded as “executive orders” in
His state, so much as a form of “negative” legislation.

‘War Powers of the Governor
State Constitutional Provisions
* The general legislative power conferred on the General Court by the
Eonstitution includes specific authority to legislate in relation to (a)
‘the defense of the government” of the state,! (b) the “several duties,
powers, and limits” of military officers of the state,2 and (c) the

'J Mass. Const Part 1l c. I, s. 1, Art. IV (1780), as amended by Amend. Art. CXI! (1978).
% Ibid.
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“recruitment, equipment, orgamzatlon training and discipline” of the
state’s armed forces.! _
The Governor, as commander-in-chief, has the power —

. .to assemble the whole or any part of them for training,
instruction or parade, and to employ them for the suppres-
sion’of rebellion, the repelling of invasion, and the enforce-
ment of the laws. He may, as authorized by the general
court, prescribe from time to time the organization of the
military and naval forces and make regulations for their
government . . .2

All military and naval officers shall be
selected and appointed and may be removed in such manner
as the general court may by law prescribe, but no such
officer shall be appointed unless he shall have passed an
examination prepared by a competent commission or shall
have served one year in either the federal or state militia or in
military service. All such officers who are entitled by law to
receive commissions shall be commissioned by the gover-
nor.3

AllL . superintending officers of public magazines and
stores, belonging to this commonwealth, and all command-
ing officers of forts and garrisons within the same, shall once
in every three months, officially, and without requxsmon
and at other times, when required by the governor, deliver to
him an account of all goods, stores, provisions, ammuni-
tion, cannon with their appendages, and small arms with
their accoutrements, and of all other public property what-
‘ever under their care respectively; distinguishing the quanti-
ty, number, quality and kind of each, as particularly as may
be; together with the condition of such foits and garrisons
and the said commanding officer shall exhibit to the gover-
nor, when required by him, true and exact plans of such
forts, and of the land and sea or harbor or barbors adja-
cent...?

1. Mass, Const., l’anﬂ c. ll s. 1, Art. Vll(l780) as amended by Amend. Art. LIV(I9IB)
2. bid.
3. Mass. Const., Part I1, . 11, 5. 1, Art X {1780), as amended by Amend. Art, LIII (1918).
4. Mass. Comst,, Part 11, c. 1, 5. 1, Art. XII (1780), as amem!ed by Amend Ant. LIII (1918).
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Any exercise of these war powers by the Governor must respect
safeguards imposed by the Declaration of Rxghts in the State Constitu-
tion relative to the quartermg of soldiers in prlvate homes' and to
martial law.?

. Hence, any executive orders 1ssued by the Governor in his role as
commander-in-chief must conform to all controldmg statutes enacted
by the General Court, and the Declaration of Rights.

Continuity of Government. Amendment Article LXXXIII, added
to the State Constitutioni in 1964, provndes that the General Court shall
have —

...full' power and authority to provide for prompt and
temporary succession to the powers and duties of public
offices, of whatever nature and whether filled by election or
appointment, the incumbents of which may become un-
available for carrying on the powers and duties of such
offices in periods of emergency resulting from disaster '
caused by enemy attack, and to adopt such other measures
as may be necessary and proper for i msurmg continuity of -
the government of the commonwealth and the governments

~ of its polmcal subdivisions:

In 1962 prior to the ratification of this constltutlonal amendment,
the General Court added continuity of govemment provisions to the
le Defensé Act dealing only with the continuity of management in
state administrative departments and agencies, and replacements in
offices whose incumbents are named by the Governor with or without
Councll approval 3 The General Court has yet to provide for the conti-
muty of government in the Council itself, in the legislative branch of
Ethe state government, or in local government. ,

‘To date, the courts have had no occasion to ascertain. whether

Amendment Article LXXXIII admits of any erosion of the principles
Enuncxated by the Separatlon of Powers Atrticle and, if so, how far.
$
Federal Consutuuonal Provisions _

- ‘Finally, the Federal Constitution requires the Federal Government
tﬁo guarantee to every state “a republican form of government” and

‘1

oL

4. Mass, Const,, Part I, Art. XXVI1 (1780).

{2 Mass, Const,, Part 1, Art. XXVIII (1780).

”3 ‘Aets of 1950, c. 639, ss. 20A-20C (added by Acts of 1962, ¢. 767).
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protection aganst invasion; and on the application of the legislature of
a state, or of its Governor when the legislature cannot be convened, the
federal government must assist in the suppression of domestic violence
within that state.! The ultimate authority for determining what consti-
tutes a “republican form of government,” from the federal govern-
ment’s viewpoint, and what means are proper for the suppression of
domestic violence in a state requesting federal assnstance, rests with
Congress 2

Aitomey General’s Advisory Opinions of 1 943

In 1943, Attorney General Robert T. Bushnell rendered two request-
ed advisory opinions to Governor Leverett Saltonstall in relation to:
the latter’s authority to issue executive orders under the War Powers:
Acts of 1941 (c. 719) and 1942 (c.13), as amended. These statutes
empowered the Governor to cooperate with federal authorities and
other states “in matters pertaining to the common defense or to the
common welfare,” and to take any measures he deemed “proper to
carry into affect” federally-requested actions for the “national defense”
and the “public safety.” In detailed terms, these emergency statutes
authorized the Governor to suspend described laws, and to take other
measures in the furtherance of these objectives.

In construing the Governor's authority as supreme executive magis-
trate and commander-in-chief under the foregoing War Powers Acts,
the Attorney-General emphasized that —

While the Supreme Judicial Court of Massachusetts has
not had occasion to pass upon or define the extent or limit of
the authority conferred upon the Governor by the foregoing
statutes, it is clear from their express purpose and from their
context that the Legislature intended to confer broad power
upon the Governor to deal with matters affecting the com-
mon defense and the common welfare and arising out of the
present emergency.

The rapidly changing conditions resulting from the prose-
cution of a total war render it practically impossible for the
Legislature to prescribe a formula by which it could deter-
mine in advance whether a given matter pertains to the

. 1. U.S. Const., Art. IV, 5. 4,
2. -Luther v. Borden, 48 U.S. ) (1849); Texas v. Wlme 74 U.S. 700 (1869).
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common defense or the common welfare, or is necessary for
the support of the National Government in the prosecution
of the war. The determination as to whether a particular
matter does in fact so pertain or is in fact necessary to
_support the Natlonal Government within the scope of the
statutes referred to above has been left by the Legislature to
the sound: discretion of the Governor... 6

...The. . .discretion as to whether a partlcular matter per-
tains to the “common defense or to the common welfare” or
is “needed for the support of the national government in the
prosecution of the war,” as those phrases have been used by
the Legislature in the foregoing statutes, appears to be
lodged with the Governor so long as that discretion is an
exercise of judgment and not a display of arbitrary po-
wer. ...} -

*_In another advisory opinion in 1943, the Attorney General ex-
pressed the view that the Governor could not issue executive orders
under the War Powers Acts, providing for state enforcement and
ecution of federal price regulatlons in Massachusetts.?

Rulmgs of Supreme Judicial Court

o In general, the Supreme Judicial Court has mterpreted the war -
powers of the Governor flexibly, but conservatxvely, stressing (a) that
exercise of those powers must be based on statute in most cases, and (b)
ét gubernatorial actions thereunder must be consistent with the
ovisions and legislative intent of such laws.

E}_ Advisory Opinion of 1944. This advisory opinion to the Governor
&nd Council involved the validity of an executive order, proposed for
lssuance under the War Powers Acts, which would have changed the
&ate for the state primary elections of 1944. In holding such actions
unconstitutional because the War Powers ‘Acts contained no specific
; rant of authority to the Governor to change election dates, the Court
mled that —

We are not dealing here with the constitutional powers of
the Commander-in-Chief of the military and naval forces of
the Commonwealth in an area of hostilities or with the scope .
of executive powers in general in time of war. We are dealing

1/ Op. Auty. Gen., August 18, 1943, pp. 68-70
f( Op. Atty. Gen., May 26, 1943, pp. 53-55.
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only with an attempt to add to those powers still other
powers by legislative delegation. War does not abrogate the
Constitution. It supplies no excuse for confusing legislative
powers w1th executive powers, .

In addltlon the Court warned that manipulation of electlon dates
could lead to an infringement of constitutional requirements that
elections be “certain and regular.”? In a subsequent case involving the
Civil Defense Act of 1950,3 which replaced the War Powers Acts of
World War 11 vintage, the Court stressed that such laws must be
construed, if possible, in such a way as to avoid grave constitutional
doubts.4 . i

Civil Defense Agency Case of 1977. The Civil Defense Act of 1950
provided (a) that employees of the Civil Defense Agency were not to be;
subject to the State Civil Service Law?® and rules,é and (b) that the:
Governor be empowered to apply for federal grants and to accept the
same subject to relevant requirement imposed by the federal govern-
ment.? One condition of such federal aid for civil defense purposes was’
that personnel of the state and local civil defense agencies be placed
under a merit system. To qualify for that aid, the governor issued
executive orders in the early 1960’s placing civil defense personnel
(except the Director of the Civil Defense Agency) under the State Civil
Service Law.8 The General Court never formally ratified these execu-
tive orders, but it did enact legislation subsequently in 1963 making 105 .
positions in the State Civil Defense Agency “permanent.™ When the
State General Appropriaton Act for Fiscal 1976 provided for a reduc-
‘tion in force of 30 positions in the Civil Defense Agency‘° foreconomy
reasons, litigation followed.

In its‘resulting decision, the Supreme Judicial Court held that the
Governor had properly exercised “inherent” authority available to him:
in the Civil Defense Act to obtain federal aid under its provisions, and.
that he had complied with a “clear” legislative-intent on that score::

‘1. Opinions of the Justices, 315 Mass, 761 (1944).
2. Mass. Const.., Part 1, Art. VIl (1780).
3. Acts of 1950, c. 639, as amended. . -
" 4, Worcester County National Bank v. Commissi of Banks, 340 Mass. 695, 701 (1960).
5.G.L.c3l. .
6. Acts of 1950, ¢. 639,s. 2.
1. Ibid,, s.15.

8. Exccutive Order No. 36(1960); amended by Executive Orders Nos, 38(I96I),39(l961)‘4l (1961), 42(1961)
and 42A (1962).

9. Acts of 1963, c. 807. .

10. Acts of 1975, c. 684, s. 2; Item 04320-0001; s. 7.
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‘Under the circumstances, the Court found that his use of executive
orders to supersede one provision of the Civil Defense Act to comply
w1th the intent of another provision of that law was not so extraordi-
nary as to bring his powers into serious question. The Legislature’s
;action of 1963 was seen as confirming the execytive orders, by clear
nmpllcatxon I

. The Court described the situation as being comparable to one which
i would raise little difficulty, such as a statute authorizing an adrinistra-
tor to determine whether or not to invoke an otherwise dormant law,
or to render inoperative an otherwise active statutory provision. Such
‘action is valid if the Governor can point to a statute expressing or
implying from its legislative history an adequate delegation of power to

CHAPTER V. STATUTORY BASES OF GUBERNATORIAL
EXECUTIVE ORDERS IN MASSACHUSETTS

Statutory Bases Generally

. The Massachusetts statutory provisions authorizing the Governor
1o issue proclamations on ceremonial occasions (77) far outnumber
hose which make specific reference to his issuance of proclamations
and executive orders having the force of law (6). Two other statutes
dealing with gubernatorial executive orders include one such law
alidating a particular executive order, and a second law requiring
ecutive orders to be filed with the State Secretary for publicationin
he. Massachusetts Register.

. The statutes specifically authorizing the Governor to issue procla-
'mations and executive orders having the force of law permit him to do
?so only in relation to emergencies arising from (a) war, sabotage and
,ther hostile activity, (b) civil disorders, (c) natural disasters, (d) water
L’hortages (e) nuclear accidents, (f) fires, and () certain industrial
putes which threaten the public health and safety lmplxed authority
Yo.issue proclamations and executive orders is found in certain other
rlaws vesting emergency powers in him in repsect to the latter private
@ector industrial dlsputes, and to interruption of the public mass
jransportaton services of the Massachusetts Bay Transportation Au-

Eﬁaomy

I Director of the Civil Defense Agency and Office of Emergency Preparedness v. Civil Service Commission,
% 373 Mass. 404 (1977). .



62 HOUSE — No. 6557 [April

Except as to the foregoing major emergency situations, the General
Court has been reluctant to empower the governor to issue proclama-
tions and executive orders regulating the persons, property and pro-
cedural rights of the general public or any segment thereof, outside the
executive branch of the state government itself. Instead, the General
Court has preferred to rely on delegations of regulatory authority to
state administrative agencies and quasi-judicial agencies to implement
policies and programs ordained by statute. That authority is wielded
within the framework of procedural and other safeguards mandated by
the State Adminstrative Procedure Act! and other controlling laws.

Ceremonial Proclamations and Executive Orders

Under 76 statutes,? the Governor is directed to issue proclamations
annually honoring 86 ceremonial occasions which are listed in Appen-
dix D of this report. In addition, he may issue proclamations on
occasions of national rejoicing or mourning, under another statute.3
These 88 ceremonial incidents include 35 historical anniversaries, and
30 days, and 23 weeks or months, honoring particular groups, events,
social objectives and other causes. Of the state’s 13 legal holidays, all
are included within the enumeration of days for which such proclama-
tions must be missed, except for New Year’s Day, Labor Day, Thanké-_
giving Day and Christmas.* ‘

In most instances, the statutes requiring these ceremonial procla-
mations simply direct the Governor to issue the proclamation on the
date, or within the time period, designated for the particular occasion.
In a few instances, such as the laws relating to Student Government
Day,’ United Nations Day® and Traffic Safety Week,” more extended
duties are imposed on the Governor and other officials in relation to
the way in which the occasion is to be honored. :

Traditionally, governors have issued regularly a proclamation hoii-
oring Thanksgiving Day, a legal holiday, even though not specifically
required by law to do so. From time to time, -pther nonstatutory

. G.L.c. 30A,

2. G.L. c. 4,8 (18A); c. 6, s5. 12A-15PP.

. The 13 Massachusetts legal holidays include: New Year's Day, Martin Luther King's Birthday, Washington:
Birthday, Evacuation Day (Suffolk County only), Patriot's Day, Mcmorial Day, Bunker Hill Day(Suﬂ'qu
County only), Independence Day, Labor Day, Columbus Day, Veterans' Day, Thanksgiving Day; dpfg
Christmas. (G.L. ¢4, 5. 7.) &

. G.L.c. 6)5. 12M.

. G.L.c.6,5 I2N.

. G.L.c.6,s. I5P.

w -

CE- VI
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proclamations of a ceremonial character have been issued on special
occasions deemed worthy by individual governors, in the exercise of
their functions as supreme executive magistrate and ceremonial head
of state,

Early War Powers Acts of 1917-45

Shortly after America’s entry into World War I, Massachusetts
became the Tirst state to grant emergency war powers to its governor.
The War Powers Act of 1917! enumerated the powers so granted to the
Governor, his exercise of which required the consent of the Council.
With the approval of that body, the Governor could delegate those
powers to other governmental officials.2 Among these was the power
%o suspend certain named statutes. Provision ‘was made for judicial
geview of actions taken by the Governor and other public officials
under the-act,

The Governor was authorized to issue “regulations” and “proclama-
tions,” subject to Council approval where required, to carry out the
provisions of the War Powers Act, which expired at the war’s end.3
The term “executive order” was not used to describe these documents.

-engthier, more detailed statutes conferred similar but greatly ex-
panded emergency powers on the Governor during World War [1.¢
Partxcular provisions of these laws became operative upon issuance of
executive orders and proclamations by the Governor. In addition, the
Governor ‘was empowered to —

...exercise any power, authority or discretion conferred
on him by any provision of. . . (Acts of 1941, ¢. 719-and Acts
of 1942, c. 13).. .by the issuance or promulgation of execu-
tive orders or general regulations, or through such depart-
‘ment or agency of the commonwealth or of any political
subdivision thereof, or such person, as he may direct by a.
writing signed by him and filed in the office of the state
secretary. Any department, agency or person so directed
shall act in conformity with any regulations prescribed by
the governor for its or his conduct.

cts of 1917, ¢, 342"

id., 8. 12,

3. Ibid.. ss. 2, 3 and 25.

4. Acts of 1941, c. 719, as amended by Acts of 1943, c. 3; Acts of 1942, cc. 13 and 18; Acts of 1945, ¢. IS5
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Whoever violates any provision of any such executive
order or general regulation issued or promulgated by the
governor, for the violation of which no other penalty is
provided by law, shall be punished by imprisonment for not
more than one year, or by a fine of not more than fxve
hundred dollars, or both.

Any provision of any general or special law, or of any rule,
regulation, ordinance or by-law, to the extent that such
provision is inconsistent with any order or regulation issued
or.promulated under this act, shall be inoperative while such
order or such last mentioned regulation is in effect; pro-
vided, that nothing in this section shall be deemed to affect
or prohlblt any prosecution for a v1olatlon of any such
provusxon before it became inoperative. .

A total of 99 gubernatorial executive orders were issued under these
World War Il statutes before their expiration in 1949. Those tempo-
rary laws became the model, in part, for the present Civil Defense Act
of 1950. ;

Civil Defense Act of 1950 and ReIaZed Statutes
Civil Defense Act of 1950

The most sweeping statutory authonty to issue executive orders in
now afforded to the Governor in the Civil Defense Act of 19503, a
much-amended general law which has not been incorporated into the
Massachusetts General Laws as yet. Within the four edrners of the
Civil Defense Act, the Governor may issue executive orders having the
force of law to meet the emergencies embraced by it, and to 1mplement
it stated purposes and policies. -

Synopsis of Civil Defense Act. The provnslons of the Civil Defense
Act are summarized as follows:

Sect,ion 1. Definitions. Herein various words and phrases
used in the Civil Defense Act are defined.

1. Acts of 1942, c. 1},s. 3.
2 Ibid., s. 4.

3. Acts of 1950, c. 639, asamended by Acts of: 1951, cc. 434, 460, 531 and 547; 1951, c. 580, ss. 1-2; 1952, c. 269;
’ 1953, ¢. 500, 5. 1; 1953, cc.-532 and 491; 1955, cc. 25, and 607, ss, 1-2; 1956, ¢. 401, 5. 1; 1956, c. 560, ss. 1-2;
1957, c. 684; 1958, c. 180; 1958, c. 425, s. 1; 1962, cc. 350 and 767; 1962, c. 743, s. 1; 1964 c. 740, ss. 34
(initiative law); 1968, c. 579, ss. 1-5; 1970, c. 112; 1978, c. 478, 5. 16; and 1979, c. 796, s. 26.
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Section 2. State Civil Defense Agency. A “Civil Defense
Agency and Office of Emergency Preparedness,” headed by
a Director appointed by the Governor, is established within
the executive branch of the state government. Its organiza-
txonal aspects, and duties of the Director, are regulated.

Section 2A. Fall-out Shelters. The Director of Civil De-

fense is authonzed to establish standards for fall-out shel-’

ters, to be enforced by local building inspectors. These
standards supersede conflicting requirements of local build-
ing codes, but only as permitted by detailed aspects of this
section.

Section 2B. Nuclear Power Plants. The Director of Civil
Defense is ordered to designate as “nuclear power plant
areas -regions of the state which are within 10-mile radius of
any. such power plant, and to develop certam plans to deal
with, nuclear accidents.

Section 3. Civil Defense Advisory Caunczl Thls Inter-
agency Council is created and the Governor isauthorized to
designate its chairman and to determine its membership,
advisory role and powers. ;

Section 4. General Powers and Duties of Governor. The
Governor is given “general direction and control” of the
Civil Defense Agency. This section details certain of his
responsibilities, powers and duties on that score.

Section 5. Gubernatorial Proclamations of State of Emer-
gency. The opening paragraph of this lengthy section au-
thorizes the Governor to proclaim a state of emergency in
the following situations, and on the following grounds:

Because of the existing possibility of the occurrence of
disasters of unprecedented size and destructiveness resulting
from enemy attack, sabotage or other hostile action in order
to insure that the preparations of the commonwealth will be
adequate to deal with such disasters, and generally to pro-
vide for the common defense and to protect the public peace,
health, security and safety, and to preserve the lives and
property of the people of the commonwealth, if and when
the congress of the United States shall declare war, or if and

65
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when the President of the United States shall by procla-
mation or otherwise inform the governor that the peace and
security of the commonwealth are endangered by belligerent
acts of any enemy of the United States or of the common-
wealth or by the imminent threat thereof; or upon the occur-
rence of any disaster or catastrophe resulting from attack,
sabotage .or other hostile action; or from riot or other civil
disturbance; or from fire, flood, earthquake or other natural
causes; or whenever because of absence of rainfall or other
cause a condition exists in all or any part of the common-
wealth whereby it may reasonably be anticipated that the
health, safety or property of the citizens thereof will be
endangered because of fire or shortage of water or food; or
whenever the accidental release of radiation from a nuclear
power plant endangers the health, safety, or property of

‘people of the commonwealth, the governor may issue a

proclamation or proclamations setting forth a state of emer-
gency. ' ,

The section then details the emergency powers the Gover-
nor may invoke under such a proclamation, with reference
to (a) the use of the personnel and property of state agencies,
(b) the use of real and personal property whether privately
or publicly owned, (c) the compensation of owners of pri-
vate property so used, and (d) emergency uses of the eminent
domain power. ‘

Section 6. Cooperation With Other States and the Fed-
eral Government. The Governor is authorized to cooperate
with these authorities for the purposes of this act, and to
take any measures he deems “proper to carry into effect any
request of the President of the United. States. .. (relative
to). .. the national defense or the public safety.”

Section 7. Additional Powers of Governor. This long

. section authorizes the Governor, during a state of emergen-

cy, to exercise detailed enumerated powers in respect to (1)
the protection of persons and property, (2) explosives, (3)
institutional inmates, (4) public utilities, (5) communica-
tions, (6) transportation, pedestrian travel and vehicles, (7)
financial institutions, (8) hours of business and employ-
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-ment, (9) vocational and educational institutions, (10) as-
semblies and parades, (11) birds, animals, articles and ob-
jects useful to hostile elements, (12) licenses, permits, and
registration certificates, (13) funds and property furnished
. by the federal government to the state or its political subdivi-
sions, (14) contracts and purchasing activities of the state or
its polmcal subdivisions, (15) public records, and (16) food
" and household supplies.

Finally, this section authorizes the Governor to suspend
“the operation of any statute, rule or regulation which af-
fects the employment of persons within the commonwealth
when, and at such times as such suspension becomes neces-
sary in the opinion of the governor to remove any interfer-
ence, delay or obstruction in connection with the produc-
tion, processing or transportation of materials which are
relatéd to the prosecution of war or which are ntcessary
because of the existence of a state of emergency.”

Section 8. Gubernatorial Executive Orders. Under this
section of the Civil Defense Act, the Governor may exercise
any power, authority or discretion conferred on him by any
provision of this act, either.under an actual proclamation of
a state of emergency as provided in Section 5 or in reason-
able anticipation thereof and preparation therefor, by the.
issuance or promulgation of executive orders or general
regulations, or by instructions to such person or such de-
partment or agency of the commonwealth, including the
civil defense agency, or of any political subdivision thereof,
as he may direct by a writing signed by the ‘Governor and
filed in the office of the State Secretary. Any department,

agency or person so directed shall act in conformity withany

regulations prescribed by the Governor for its or his con-
duct.

Whoever violates any provision of any such executive
order or general regulation issued or promulgated by the

Governor, for the violation of ‘which no other penalty is -
provided by law, shall be punished by imprisonment for not

more than one year, or by a fine of not more than $500, or
both.

.67
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Section 8A. Inconsistent Provisions of State and Local
Laws and Regulations. Any provision of any general or
special law or of any rule, regulation, ordinance or by-law to
the extent that such provision is inconsistent with any order
or regulation issued or promulgated under this act shall be
inoperative while such order or such last-mentioned regula-
tion is in effect; provided that nothing in this section shall be
deemed to affect or prohibit any prosecution for a violation
of any such provision before it became inoperative.

Section 9. Emergency Power of Director of Civil Servz'ceal
This section was repealed by Acts of 1962, c. 743, 5. 1.~

Section 10. Blackout and Air Raid Regulations. The gen-
eral authority of state and local police and firefighting per-
sonnel, and of the state and federal armed forces, to enforce
such regulations is defined. In connection therewith, the
Governor may issue “written orders” for such enforcement
purposes, allowing entry onto private property.

Section 11. Fire and Police Protection. Herein are elabo-
rated the power and duties of cities and towns, and of their
civil defense agencies, police and fire departments, in relation
to civil defense emergencies. The status of auxiliary police
and firefighting personnel is regulated. State reimbursement
to cities and towns is authorized for purposes specnfled by

this sectxon 4

Section 114-11B. Civil Defense Claims Board, The pow-

* ers, duties and functions of this state board, consisting of the
Chairman of the Industrial Accident Board and the Secre-

tary of Administration and Finance, or their designees, and
an Assistant Attorney General named by the Attorney Gen-
eral, are spelled out. Its reponsibilities relate to the indemni-
fication of civil defense personnel and their survivors for
injuries to, or death suffered by, such personnel while per-
forming their duties.

Section 12. Civil Liability of State and Its Political Sub-
divisions. That liability for death, personal injuries, and
property damage arising from activities of state and local
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agencies and their employees during civil defense emergen-
cies lS restricted drastically.

Section 12A. Civil Liability re Use Of Realty for Shelter.
Persons granting, to a city or town, permission to use their
private property for shelter purposes during civil defense
emergencies are exempted from civil liability for injuries,
-death,-and property losses arising from such use of that

property.

Section 13. Local Civil Defense Agencies. Local govern-
ments are required to organize such agencies in the manner
and. form set forth in this section. Certain powers of local
governments in respect to civil defense are 'deﬁned.

Section 14. Local Mutual Aid. Intercommunity mutual
aid arrangements for civil defénse and disaster purposes are
authorized per the requirements of this section and the state’s
civil defense plan.

. Section 15-15B. Local Financing. Political subdivisions
~are authonzed to appropriate money, to levy taxes and incur
" debt for the financing of their civil defense activities, and to
‘accept federal aid therefof. The Governor is authorized to
- accept federal aid for local civil defense purposes, subject to
the applicable terms, rules and regulations of the federal
government.,

Section 15C. Water Supply. Local governments are au-
thorized to enter into contracts for the interconnection of
water distribution systems and for the use of pumping! equlp-
ment. Other aspects of water supply are regulated. '

Section 16. Use of Existing State and' Lotal Government
Facilities. This section defines the authority of the Governor,
and of state and local government agencies acting under his
control, to make maximum use of the services, facilities and

1 personnel of such agencies in carrymg out the provnsnons of
thns statute.

Section-16A. Court Sessions During State of Emergency.
'Operation of the state courts during a state of emergency are

69
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regulated under this section. Special powers are granted to
the judiciary in connection therewith.

Section 17. “Hatch. Act” Rule. State and local civil de-
fense organizations may not be employed, or engage, in
political activities either directly or indirectly.

Section 18. Loyalty Ouths. This section prescribes an

" oath ef office for civil defense personnel, and prohibits the

employment or use by state and local civil defense agencies
of subversives. s

Section 19. Severability. If any provision of this act, or
the application thereof to any person or circumstances, is
held invalid, other provisions of this act remain valid. Provi-
sions of this act are declared to be severable.

Section 20. Cooperation of Governmental Agencies.
State and local government agencies and their officers and

- employees are required to cooperate with the Governor and

the State Director of Civil Defense in all matters affecting
civil defense. The Governor is authorized to make, amend
and rescind orders, rules and regulations pertaining to civil
defense, which may not be contravened by rules and regula-
tions of state agencies or of political subdivisions.

Section 20A. Temporary Successorsito State Agency
Heads. The head of each state department and division must
designate five subordinates to act for him, in the event of his
absence or disability. Such designations are subject to guber-
natorial approval, with Council consent where required.

Section 20B-20C. Offices Whose Incumbents Are Ap-
pointed by the Governor With the Advice and Consent of the
Council. These sections permit the Governor to fill tempor-
arily, until the Council can meet, any such office which falls
vacant due to enemy attack. Where incumbents of a given
office may be removed permanently only with Council ap- -
proval, the Governor may remove such an officer, pending
the meeting of the Council. The foregoing actions by the
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Governor are operative only so long as enemy attack pre-
vents a quorum of the Council from assembly.

Sec tion 21, State Civil Defense Agency Expenditures.
That agency is authorized to expend such sums as are appro-

priated for the purpose of carrying out the provisions of this
act,

Section 22. Termination of Act. This act or any part
thereof “shall become inoperative by the adoption of a joint
resolution to that effect” by the two branches of the General
Court acting concurrently.

From time to time, additional responsibilities have been assigned by
femporary emergency statutes to the State Civil Defense Agency in
mespect to particular natural disorders, such as the Worcester Tornado
of 1953, the 1955 Flood Disaster,? and the Forest Fire Disaster of
1957.3 These duties were mostly of a fiscal or administrative character
#mposed in the wake of those disasters. _

Emergency Finance Act of 1951

This 1951 statute (c. 522) authonzes the Governor to allocate sums
feom appropriations of the Civil Defense Agency to other state agen-
saes L0 meet contingencies arising from executive orders issued by the
Rovernor under the Civil Defense Act of 1950, as amended. Such
bedirections of funds (including federal grants) may be made thus,
oyided they are recommended by the Secretary for Administration
d Finance, and are approved by the Director of Civil Defense 4
he Governor, for like reasons, may transfer funds from the ac-
s of other state agencies to the Civil Defense Agency- for civil
eNse emergency purposes, upon the recommendation of the Secre-
or Administration and Finance, while the General Court is notin -
giSsion. Money appropriated to meet payments due on bonds may not
B#iso transferred, however.5

Forestry Laws
The statutes relating to the forests and woodlands of the state'

ts of 1953, ¢. 65+ and Acts of 1954, c. 618. )

ts.of 1955, cc. 698, 699 and 739; 1956, cc. 208 and 236; 1978, c. 514.
ts of 1957, c. 451 and Acts of 1978, ¢, 514, .

of 1951, c. 522, ss. 1-2.
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authorize the Governor to close the same in whole or in part by means

of proclamations whenever he concludes that “extreme drought™ has

raised a danger of fire in those woodlands. A proclamation may limit

access to the closed woodlands to owners and tenants of land therein,

their agents and employees, and persons bearing permits from such
owners or tenants to enter upon the land for reasons other than

hunting, trapping or fishing. Furthermore, the possession of firearms

within closed areas may be forbidden by the Governors proclama-

tion.!

Once the fire hazard has passed, the Governor may reopen the
woodlands, and, by like proclamation, extend any postponed or.inter-
rupted hunting, trapping or fishing “open season” by not more than the
number of days lost due to the above suspension or interruption. If the
extension of such an open season” in whole or in part coincides with
any other “open season” in such a manner as to cause a conflict in the
" laws controlling the same, the Governor may, by proclamation, post-
pone the latter “open season” for such time as may be necessary to
avoid that conflict.2

Each of these proclamations takes effect as stated therein, and must
be published in such newspapers, and posted in such places, by the
" Department of Fisheries, Wildlife and Recreational Vehicles as the
Governor orders.? ' '

Statutes Relating to Labor-Managernent Disputes
Sluhier Act '

This statute, enacted in 1947, established mechanisms for interveii
tion by the Governor in private sector labor-management dlsput’e*
which threaten, or result in, a disruption'of the prodtlction and distri:
bution of essential goods and services in ways menacing the publit
health and safety. “Essential goods or services” are defined by thi
Slichter Act to include food, fuel, water, electric light 'or power, gasf
and hospital and medical services.5 The manufacture, mining, hant
dling, transporting, storage, sale at wholesale or retail, and furnishing

1. Gl.c 131, s. 81,

2. Ibid. :

3. G.L. c. 131 s. 81: Acts of 1975, c. 706, s. 221.
4. Acts of 1947, c. 596; G.L.-c. 150B.

5. G.L. c. I50B, 5. 2. '
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of the foregoing essential goods and services fall within the reach of the
statute, as do any processes or occupations necessary to the production
land distribution of such goods and services.! The Slichter Act does not
gapply to employees subject to the Federal Railway Labor Act,? to the
§tate government, or to political subdivisions of the ‘state.?
i If the State Commissioner of Labor and Industries finds that a labor
Ehspute affecting the production and distribution of essential goods
.and services has not been settled by collective bargaining, and thag a
»ungstantlaI interruption of such production or distribution is immi-
:tegnt he must notify the Governor of the situation. If, after prescnbed
‘Amvestlgatlons and hearings, the Governor determines that such an in-
tfegruption is likely to be detrimental to the health or safety of any
‘;o;nmumty, he may authorize state intervention in the particular
abor-management. The Slichter Act outlines two dlfferent procedures
fwhtch the Governor may follow in pursuing a peaceful settlement of -
the issues in dispute.
: ; hould such state mediation fail to produce a settlement the Gover-
mor may then invoke his emergency powers under the Slichter Act,
; fough the issuance of a proclamation or “declaration of emergency”.
if0 cope with the impending or actual interruption in the production or
distribution of essential goods or services. The Governor may enter
fiito agreements with the parties to the dispute for continuing such
‘1"r"duct10n or distribution to the .extent necessary to safeguard the
pitblic health or safety; and he may “make and promulgate rules and
ncgulatlons to implement those agreements. The Governor may also
wKe possession of, and operate, any plant or facility of a party to the
dispute. He may exercise his authority on this score through any state
agency, with the assistance of such public or private instrumentalities
ax rsons as he may designate.’

‘State intervention in the labor-management dlspute may be ended
By a gubernatorial “declaration™ whether the Governor determines
#igt such intervention is no longer necessary to safeguard the public
BElth and safety. He must terminate his declaration of emergency, and

_%"Ihitl
345 U.S.C.A., 5. |5 ¢t seq.
. ¢. 150B, s». 2and 7.

. ¢, 150B. ss. 1 and 3.
LGiL. c. 1058, 5. 4 (B) (1).
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state operation of the plant or facility, when the parties to the labor
management dispute report to him that they have reached a settlement
If the Governor fails to return control of the plant or facilities to the
owners thereof after receiving that report, the aggrieved party maj
seek relief in the Superior Court or Supreme Judicial Court.!

MBTA Statute

In 1962, the General Court granted emergency powers to the Gover.
nor to continue operations of the Metropolitan Transit Authority
(MTA), predecessor of the present Massachusetts Bay Transpottation
Authority (MBTA), in the event of an interruption of Authority
services in violation of an injunction.2 These 1962 provisions were
carried over verbatim into the 1964 law establishing the MBTA and
defining its functions and powers.? Neither statute mentions executive
orders as the vehicle for exercise by the Governor of his emergency
powers; but, executive orders are used customarily for that purpose;

Three preconditions are necessary before the Governor may declare
an emergenty and take possession of MBTA lines and facilities. Fnrst*
ly, there must be a “continued interruption, stoppage or slowdown” of
passenger transportation on “any vehicle or line” of the MBTA, or'ei
strike causing the same. Secondly, that interruption of transit servnce
must be in violation of an injunction, restraining order, orother ordeg
of a court of competent jurisdiction. And, thirdly, the interruption; L
stoppage or slowdown must threaten the availability of essential pas.
senger transportation service to such an extent as to endanger thz
health, safety or welfare of the community.+ L

During an emergency so declared by him, the Govemor may assum !é
control of the lines and facilities of the MBTA, and. operate them ‘#_éd
the account of the Authority in order to safeguard the pubhc heale“
safety and welfare, for a period not exceeding 45 days He may exerci
these powers and responsibilities through any state agency, or throu{é
any person or persons, he sees fit to designate. He'may also desngna é

g

s 50

i

1. G.L. ¢. 1508, ». 4c and ». 4d,

2. Acts of 1962, c. 307, s. 1. adding new s, 19A o0 Acts ol 1947, ¢. 544,
3. Acts of 1964, c. 563, 5. 18; G.1.. ¢c. 161A, 5. 20.

4. G.L. c. 161A, 5. 20,
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§uitable public or private instrumentalities to assist in these emergency
efforts.!

Statutory Authority of Governor re Executive Branch Organization

Since 1919, the Governor has possessed statutory authority to place
I any state department any state “offices, boards, commissions and
(gther governmental organizations and agencies” not assigned by stat-
D:tt‘ to some department. His authority on this score does not extend to
tate agencies placed by statute directly under the Governor and
uncil. This 1919 law makes no mention of executive orders as means
‘accomplishing .its ends, thus leaving to gubernatorial discretion the
fetermination as to the best legal way to be employed. Such a guberna-
ofial assignment of state agencies to departments remains in force
il the General Court sees fit to act on the same.
he Governor's Cabinet Act of 1969, since amended provides for
?ﬁe organization of all agencies of the executive branch — except
j:artments headed by the four “constitutional offlcers 'and 28 state.
hfrgher educational - institutions grouped under the- State Board of
Rt‘gents — into ten “Executive Offices,” each headed by a “Secretary”
who is a member of the Governor’s Cabinet. Currently, these ten
entities consist of the Executive Offices for: (1) Administration and
Finances, (2) Communities and Development, (3) Consumer Affairs,
.;) Elder Affairs, (5) Energy Resources, (6) Environmental Affairs, (7)
y .\an Services, (8) Manpower Affairs, (9) Public Safety and (10)
nsportation and Construction.’
While the Governor’s Cabinet Act of 1969 assigned the numerous
tate administrative departments, boards, commissions, public au-
ties and other named units to particular Executive Offices, it
rtted to the Governor untll 1973, the authonty to transfer such

‘-**’ﬁu“:@,.,ﬁ-'

Thid.
G.L. c. 29. 5. 2; Acts of 1964, ¢. 740.

ts of 1969 ¢. 704; Acts of 1979, c. 796; Acts of 1980, ¢. 329, 58, 104, IO(Mnd 1266 6,5 17TA G, ¢
2 G.L. c. 7, 88 2-3; G.L. c. I5A; G.L. ¢. 25A.

wdets of 1969, c. 704, ss. 50-50A.
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transferred from the Executive Office of Communities and Develop-

- ment to the Executive Office of Manpower Affairs by Governor Fran-
cis W. Sargent in 1973.! Since then, such transfers have required
statutory action. Newly-established state agencies not assigned to an
Executive Office by law appear to fall within the reach of the Gover- .
nor’s authority under the foregoing 1919 statute, via assignment by
him to a department within such an Executive Office.

" The Governor’s approval must be obtained by the head of any state
department who has the authority, and who wishes, to establish in that
department any division not specifically provided for by law,2 By
implication, the Governor has the authority to control such depart-
mental actions by means of executive orders if he so chooses.

Governors have relied on the foregoing statutes and on their author-
ity as supreme excutive magistrates to sustain executive orders creating
administrative units within state departments, or to transfer such units
where no violation of the statutes would result. Thus, by executive
order, Governor Christian A. Herter transferred the Ground Observa-
tion Corps to the State Civil Defense Agency in 19553 Governor John
A. Volpe, in like manner, established a Governor’s Committee on
Fund-Raising in 1965 to regulate fund-raising within the state service
by voluntary health, welfare and other charitable organizations.’ Ex-
ecutive orders issued by Governors Francis W. Sargent in 1972 and
Michael S. Dukakis in 1976 established a State Office of Minority -
Business Assistance in the State Department of Commerce and Devel-
opment, and defined its powers and duties; this action was subse-
quently ratified by the General Court.¢ :
~ As indicated in Appendix A of this report, Govemors have made

frequent use of executive orders to designate particular Executive
Offices or departments as the “state agency” to administer named
federally-aided programs and projects in compliance with federal stat-
utes, regulations and Presidential executive orders. Application by
state agencies for federal grants require the prior approval of the.

1. Exccutive Order No. 96 (1973).

2.GLoc. 29,8 0

3. Exccutive Order No. 28 (1955).

4. Exccutive Order No. 48 (1965).

5. Exccutive Orders, Nos. 90 (1972) and 124 (1976).
6. Acts of 1978, c. 521. 5. 2; G.L. c. 23A, 5. 37.
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Secretary for Administration and Finance; and no such grant inexcess

of $100,000, and no such grant requiring a state appropriation of

matching funds, may be accepted without the prior approval of the

Committees on Ways and Means of the two branches of the General
Court." By executive orders not at variance with the statutes, the

‘Governor may make those organizational and other administrative
‘arrangements necessary to comply with: federal grant requirements.

Executive orders creating or altering executive branch agegcies are -

“dependent, for their effectiveness, upon duly-appropriated funds; and
_no expenditure of such funds may be authorized except as provided by
‘the General Court in the appropriation act.

State Administration Procedure Act Aspects

This law, enacted in 1954, regulates the adjud‘icatory and rule-mak--
mg proceedings of state administrative agencies, and establishes relat-
-ed safeguards for the pubtic.2 It has partial apphcauon to executzve
orders issued by the Governor.

. An*agency’ *subject to the requirements of the State Admlmstratxve
Procedure Act is defined as —

. any department, board commission, dxvnsxon orau-
thorxty of the state government or subdivision of any of the
foregoing, or official of the state government, authorized by
law to make regulations or to conduct’ adjudicatory pro-

'ceedmgs, but does not include the following: the legislative
and judicial departments; the governor and council; military
or naval boards, commissions or officials; the department of
correction; the department of youth services; the parole
board; the divisions of industrial accidents of the depart-
ment of labor and industries; the personnel administrator;
_the civil service commission; and the appellate tax board.?
A “regulation” subject to the procedural and other standards of the
i¢t is defined as — :

. the whole or any part of every rule, regulation,
standard .or other requirement of general application and
future effect, including the amendment or repeal thereof,

B G.L. c. 29, 5. 2C; Acts of 1980, ¢. 329, 5. 11.
Acts of 1954, ¢. 681, 5. 1; G.L. . 30A.
mL ¢ 30Ass. 1 {2), as amended by Acts of 1979, ¢. 795, 5. 3.
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adopted by an agency to implement or interpret the law
enforced or administered by it, but does not include (a)
advisory rulings issued under section eight; or (b) regula-
tions'concerning only the internal management or discipline
of the adopting agency or any other agency, and not sub-
stantially affecting the rights of or the procedures available
to the public or that portion of the public affected by the
agency's activities; . . . or (d) regulations relating to the use of
public works, mcludmg streets and highways, when the
substance of such regulations is indicated to the public by
means of signs or signals; or (¢) decisions issued in adjudica-
tory proceedings.!

Due to the phrasing of the above definitions, gubernatorial execu-
tive orders which have a regulatory content affecting the persons,
property, and procedural rights of the general public are not subject to
the procedural standards and safeguards applied by this statute to rules
and regulations made by individual agencies of the executive branch.
The only requirement imposed by the State Administrative Procedure
Act in relation to gubernatorial executive orders is that the State
Secretary include in the: Massachusetts Register, published biweekly,
the texts of “executive orders, except those not having general applica-
bility and legal effect or effecuve only against state agencies or persons
in their capacity as officers, agents or employees thereof.”?

A “spot.check” of gubernatorial executive orders issued since 1954,
exclusive of those issued under the Civil Defense Act and its related
statutes, reveals significant regulatory content in some of them affect-
ing the general public, or operations of local governments. In this
category are executive orders which: (a) require state regulatory agen-
cies to process their proposed rules and regulations through a Gover-
nor’s Commission to Simplify Rules and Regulations, before proceed-
ing further with them under the State Administrative Procedure Act,’
(b) establish affirmative action requirements,* (c) regulate public ac-

I G.L. 30A. 5. | (5). Clause (¢) was deleted by Acts of 1974, ¢. 361.s. 1.

2. G.L. c. 30A, s. 6, para. (2) (1), as amended by Acts of 1976, c. 459, s. 5.

3. Governor Edward J. King, Exccutive Orders Nos. 155 (1979), 167 (1979) and. 187 (1980).

4. Governor Francis W. Sargent, Exccutive Order No. 74 (1970); (.-ovcmor Michacl S. Dukakis, E:u.cuuw
Orders Nos. 116 (1975), 117 (1975) and 143 (1978).
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cess to state records,! (d) regulate the disqualification of certain
contractors as participants in state projects,? (¢) regulate the distribu-
tion of motor fuels in times of shortages,3 (f) establish state policies for
barrier beach conservation and development,* and (g) bar off-road
vehicles (“dune buggies”) from publicly-owned dunes, beaches, salt
marshes, tidal flats and wildlife habitats.5 ,

Were such regulations to be made by a state:agency other.,than one:
specifically exempted by the State Administrative Procedure Act, they
would have to be formulated in accordance with the procedures and
safeguards mandated by that statute, and would be subject to judicial
review thereunder. Before the regulation could take effect, the state
agency would be obliged to give public netice in the Massachusetts
“Register of its intent to adopt the regulation, and, unless otherwise
provided by law, would have to hold a public hearing on it.6 The
agency would be required to file with the State Secretary a statement of
‘the estimated fiscal impact of the proposed regulatlon upon both the
public and private sectors.” Once adopted in conformity with these
statutory provisions, the final version of the regulation would then be
published in the Massachusetts Register as part of the Code oj Massa-
chusetts Regulations.8

In addition, if a state agency subject to the State Administrative
Procedure Act engages in adjudicatory proceedings under its statutes
or regulations to determine the legal rights, duties or privileges of
specifically named persons, it must follow uniform adjudicatory pro-
‘cedural rules prescribed by the Secretary of Administration and Fi-
nance if that determination is required by statute or on a matter of
constitutional right.® Rights, duties or privilegés ordained by a guber-
natorial executive order in the absence of an enabling law may involve

G'c_wemor Francis W, Sargent, Executive Order No. 75 (1970).
Governor Michael S. Dukakis, Executive Order-No. 147 (1978).

Governor Edward J. King, Execuuve Order No. 160(1979). This order cited many legal bases, Includlng
the Civil Defense Act, .

Governor Edward J. King, Exccutive Order No. 181 (1980).
Governor Edward J. King, Exccutive Order No, 190 (1980).
G.L. c. 30A, ss. 2-3A,

G.L. c. J0A,s. 5.

G.L. J0A, ss, 6-6A.

G.L. 30A, ss. (1), 9-10.
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constitutional rights, but not necessarily proceedings required by stat-
ute.

It is evident that these “regulatory™ gubernatorial executive orders
ay be used intentionally or unintentionally to by-pass standards estab-
lished by the General Court in the State Administrative Procedure Act,
in relation to rules, regulations and proceedings which have to do with
matters other than “the internal management or discipline” of individ-
ual state agencies. Thus, there is'a gap in the protections which the
General Court endeavored to assure to the public in that statute.

2

CHAPTER VI. OTHER ASPECTS OF GUBERNATORIAL
EXECUTIVE ORDERS IN MASSACHUSETTS

Number and Subject Matter
Number of Executive Orders

To date, no index nor enumeration has been compiled relative to
executive orders and proelamation issued by Governors of Massachu-
setts since 1780. Undoubtedly , such orders were issued from time to
time in an unsystematic way, with publication being accorded only to
proclamations, prior to 1941. Executive orders, other than proclama-
tions, are believed to have taken the form in most instances of letters
and memoranda sent by the Governor to the heads of state agencies
answerable to him.

The first Governor to introduce a systematic procedure for number-
ing or filing executive orders was Leverett Saltonstall (1941-45), who
initiated such practices in respect to executive orders promulgated by
him under the War Powers Act of 1941-42. This “old series” of execu-
tive orders, which numbered 99 in all, continued until 1947, when the
wartime enabling acts lapsed.

No other executive orders were reported by the State Secretary to
have been issued during the brief interval from 1947 to the passage of
the Civil Defense Act of 1950, during the administration of Governor
Paul A. Dever (1949-53). Wtih the enactment of that statute, Governor
Dever initiated the present “new series” of executive orders, which
began with his Executive Order No. 1 of 1950 relative to civil defense
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matters, and which has continued to date. Through December 31,
1980, a total of 192 “new series™ executive orders had been issued,
including two with “A” suffixes (42A and 166A).

Thus, a total of 291 executive orders of these two series, catalogued
in Appendix A of this report, have been issued since 1941. This count
omits purely ceremonial proclamations, which now exceed 80 annual-
ly. The following Table | presents a breakdown of these 291 executive
orders by governor and by broad subject categories -

Of the 11 chief executives who have occupied the governorship since
1939, Governor Leverett Saltonstall has issued the greatest number of
executive orders (75), while the least number thereof were issued by
Governor Robert F. Bradford (2) and Endicott Peabody (3). Follow-
ing the end of World War I hostilities, the number of executive orders
issued by each Governor dropped sharply until 1965. Thereafter, that
number began to rise significantly, to a peak of 48 executive orders
‘promulgated by Governor Francis W. Sargent.

Subject Matter of Executive Orders

Since the initiation of the two numbered seriesof executive orders in
1941, there has been a significant shift in their subject matter, and
hence the uses made of executive orders by Governors. As revealed by
Table |, the “lion’s share™ (97),0f the 136 executive orders issued prior
to the first administration of Governor John A. Volpe (1961-63) were
concerned with civil defense administration and non-war cmergencnes
(the Worcester Tornado of 1953, the 1954 Hurricane, flood disasters in
western Massachusetts in 1955, and fire hazards in forests). Of the I55
executive orders issued since January of 1961, only 13 relate to civil
defense and non-war emergency matters, while 142 pertain to other
subjects.
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Table 1.
Number and Subject Matter of Gubernatorial
Executive Orders in Massachusetts

Total Nonwar . State Fed. Other
No. Civil Emer«  Agency Aid - State Other
Governor - FOs _l_):ﬂ gencies’ Organ' Impl! - Admin' Subjectst
Leverett Saltonstall 75 51 - 2 1 16 .5
(1939-45) - : '
Maurice J. Tobin 22 7 - 9 o 1 3 1
(1945-47) )

Robert F. Bradford 2 2 - - - e e
(1947-49) : -
Paul A. Dever 19 15 -— -— 1 1 2

(1949-53) ‘ ,
Christian A. Herter 12 4 5 1 - { 1
" (1953-57) ' _
Foster Furcolo -6 2 2 — I B
{H957-61) . - :
John A. Volpe 7 1 2 - 4 - -
(1961-63) _ -
Endicott Peabody - 3 1 — - l - ]
(1963-65) . ’
John A. Volpe 19 2 - 12 - -
(1965-69) ' : :
Francis W. Sargent 48 1 - 33 6 6 2
(1969-75) : ,
Michael S. Dukakis 37 | { 18 - 8 5 4
£1975-79) - ' : ) . .
Edward J. King 41 - 4 27 4 6 -
€1979- ) e
~ Totals 291 87 23 . 9% . 32 39 16

t. Civil Defense. organization, administration and function of statc and local civil defense a_gcncics‘,?air
raid, blackout and evacuation plans and regulations; wartime regulation of business. public transportation,
agriculture and employment; rationing and allocation of necessaries of life in wartime,

2. Nomwar Emergencies: lire, flood and storm disaster; interruptions of public mass transportation services:
housing, luel and food shortages.

3. State Agency Organization: creation, alteration and abolition of advisory bodies and coordinating bodics;
creation, alteration, transfer and abolition of administrative agencies. (Except the State Civil Defense: |
Agency.) :

3. Federal Aid Implememation: designating purticular state administrative units as the “state agency” for.;
administering federally-aided programs: otherwise implementing federal grant-in-aid requirements and;
programs. ) .

5. Other State Administration: state personnel; delivery of state services; programs of state agencies; labor of
inmates of state institutions; state buildings; usc and administration of state lands.

6. Other Subjects: Alfirmative action and anti-discrimination regulations; state armed forces; aid to
dependents of armed forces personnel; military chaplains; observances of holidays and days of national :
rejoicing or mourning.



1981] HOUSE — No. 6557 83

Formulation of Gubernatorial Executive Orders
Procedural Aspects

Informal Controls. No formalized procedures and standards have
been mandated by statute nor gubernatorial executive order for the
formulation and adoption of such orders. Hence, such activity is
governed by custom and convenience, without iron-bound rules.

To date, the courts have had no occasion to determine the circum-
stances and conditions under which the General Court may, by statute,
regulate the formulation and adoption of executive orders by the
Governor. A partially-related advisory opinion of the Attorney Gener-
al, rendered in 1948, suggest that the Governor has exclusive jurisdic-
tion of that subject, under the Separation of Powers Doctrine; in
relation to executive orders which (a) establish policies of his adminis-
tration and (b) relate solely to internal “housekeeping™ matters of the
executive branch not directly mvolvmg the general public.!

In contrast, it is more likely than not that the courts would sustam,
as within the reach of the general legnslatwe authority of the General-
Court,? statutes. reasonably rcgulatmg the adoption of gubernatorial
executive orders affectmg (a) the government, property and affairs of
political subdunsnons of the state,? (b) the ehgxblhty of persons to seek
‘public employment contracts or benefits, or (c) the persons, proper-
ty and procedural rights of the general public or any segment thereof.

Practices of Peabody Administration, Like ‘Governor Robert F.
Bradford Governor Endicott Peabody made conservative use of the
gubematonal executive order as an instrument of policy and adminis-
’tratlon _

In conversations with the Legislative Research Bureau staff, Mr.
leham A. Waldron, who served Governor Peabody as Commissioner
Of Administration,® stated that it was the Govemor’s policy to fcquire

Report of the Attorney General tor the Year Endm], June 30, 1948, (Mass. Publu. Doc. No. 12), pp 48—50

‘2. Mass. Const., Part 1, . I s. I, Art. 1V, :

3, Mass. Const., Amend. Art, 1L ss. | and 8, ay dppcdrmg in Amend Art LXXXIX (1966). :

Opinions of the Justices, 138 Mass. 601 (1885), 165 Mass, 599(1896), Cullen v. Mayor of City of Newton, 308

i Mass. 578 (1941); Nichols v. Commissionerof Publu Weljare Jll Mass, 125(1942), Town of Miltonv. (l\l’

Service Commission, 365 Mass. 368 (1974), :

. On thie grounds that their matters arc external to the executive branch, and hence ddrmnlstrau\u regulatory
and adjudicatory subjccts within the constitutional province of the General Court. Commanwealth v.

" Libbey, 216 Mass. 356 (1914), Boston Elevaied Ry. Co. v. Commonwealth, 310 Mass. 528 (1942); Opinions
of the Justices, 211 Mass. 605 (1912), 334 Mass 711 (1956).

6. The Commissioner of Administration is also Secretary of the Executive Office for Administration and
Finance (G.L. c. 7, ss. 34),

W
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all proposals for executive orders and non-routine proclamations to be
submitted, together with supporting information, to the Commission-
er of Administration for review and a recommendation to the Gover-
nor. Most proposals so received were originated by members of the
Governor’s staff and by state agency heads. Upon receipt of the pro-
posed executive order or proclamation, the Commissioner’s staff
would evaluate the same for its appropriateness in terms of the Gover-
nor’s policies, and for its compatibility with the constitutional and
statutory powers of the Governor as defined by the courts.”

If a proposed executive order or proclamation purported to have
binding legal effect on agency operations or activities, or appedred to -
-affect the persons, property and rights of the general public, it would
not be recommended favorably to the Governor by the Commissioner
of Administration unless it were clearly based on an enabling statute,
such as the Civil Defense Act. If the proposed text were more than
“cosmetic™ or “public relations™ in nature, the Commissioner required
those proposing the executive order or proclamation to cite the consti-
tutional or statutory provision on which the order or proclamation was
to be based. He would then have his staff check the matter out legally,
to ascertain whether the document would “hold water” if challenged in
the courts. In addition, it was the Administration’s desire to avoid any
valid accusation that it was usurping the powers reserved to the Gener-
al Court. : )

Once these procedures were completed, the proposed executive
order or proclamation would be transmitted to the Governor by the
Commissioner of Administration, together with his findings and rec-
ommendations. The ultimate decision was then made by the Governor.
If that decision were favorable, the proposed executive order or procla-
mation, with any changes required by the Governor, would be sent to
the latter’s legal staff to be recast in final form.

This practice tended to discourage uses of executive orders and
proclamations which the Commissionerof Administration determined
to be needless, trivial or illegal.

Practices of King Administration. The Office of Legal Counsel to
His Excellency, Governor Edward J. King, reports use of very simple
procedures in respect to the issuance of gubernatorial executive orders.
and nonroutine proclamations.
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State agencies or “outside groups™ desiring issuance of an executive
order or proclamation may request the same verbally or in writing
dlrectly of the Governor. This request is then referred by the Governor
to his Chief Legal Counsel for investigation. After consulting with the
:proponents of the proposed order or proclamation, that Office makes.
#¥a recommendation to the Governor, based on its assessment of the
‘legal and policy aspects of the document. If the recommendation is
favorable, a final polished text of the proposed executive ofder or
proclamation accompanies that recommendation. The Governor's de-
cision on the matter is final.

Format of Gubernatorial Executive Orders

Most executive orders of Massachusetts Governors are three to five
pages long, with occasional appearances of much lengthier documents,
such as Governor Frances W. Sargent’s Executive Order No. 74 of
1970 re a “Governor’s Code of Fair Practices™ (9 pages).

Typically, each executive order opens with oné or more “whereas”
statements of the reasons for, and the purposes of, the executive order.

Next, there is a specific or generalized statment of the authority by
which the Governor isses the executive order. Until 1967, it was
customary\for Governors to cite specific statutes as the legal basis for
their executive orders. Since then, it has become prevailing practice for
Governors to refer in vague general terms only to their authority as.
“Supreme Executive Magistrate,” or to “all the authority” vested in
them “by the Constitution and the statutes of the Commonwealth,” or
both, with but rare occasional citations of specificstatutes. This proce-
dure confronts potential challengers of given executive orders with the
burden of ascertaining whether, in fact, those orders have a valid legal
basis.

These preliminaries out of the way, the executive order then presents
its substantive content. One of the shorter executive orders, quoted in
full below, is offered as a sample:
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THE COMMONWEALTH OF MASSACHUSETTS
By His Excellency

Michael S. Dukakis
Governor

EXECUTIVE ORDER NO. 140

MASSACHUSETTS OCCUPATIONAL INFORMA-
TION
COORDINATING COMMITTEE

WHEREAS, there is a need to develop a comprehensive
system to provide occupational information to planners,
researchers and administrators of the Commonwealth; and

WHEREAS, employment and training information must
be provided to administrators of the Commonwealth in
order to evaluate, plan and allocate resources for education-
al, employment, and training programs; and

WHEREAS, there is a need to coordinate the develop-
ment of this information to avoid duplication of effort and to
fully utilize available information and coordinate resources;
and

WHEREAS, Public Law 94-482, amending the Vocation-
al Education Act of 1963, provides for and requires that a
State Occupational Information Coordinating Committee
perform these important responsibilities with funds available
to it from the National Occupational Information Coordi-
nating Committee; and

WHEREAS, the enactment by the United States Congress
of said Public Law 94-482, provides for and requires the es-
tablishment by the Commonwealth of a State Occupational
Information Coordinating Committee composed of repre-
sentatives of Massachusetts Board of Education, the Massa-

~ chusetts Division of Employment Security, the State Man-
power Services Council, and the agencies administering the
Vocational Rehabilitation Programs:
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NOW, THEREFORE, I, Michael S. Dukakis, Governor
of the Commonwealth, by virtue of the authority vested in
my as supreme executive magistrate, do hereby order as
follows:

1. The Massachusetts Occcupational Information Coordi-
nating Committee, hereinafter referred to as the Committee,
_is hereby established and the Committee is designated ag the
State agency to perform the functions and fulfill the respon-
sibilities of the State Occupational Information Coordinat-
ing Committee, which Committee is denominated and which
functions and responsibilities are set out in Title I of Public
Law 94-482.

2. The Committee shall be composed of:

(a) The Associate Commissioner of Education for Occu-
pational Education, representing the Massachusetts Board
of Education;

(b) The Chairman of the State Manpower Services Coun-
cil, or his designee, representing the State Manpower Serv-~
ices Council;

(c) The Director of the Division of Employment Security,
representing the Division of Employment:Security;

{d) The Commissioner of Rehabilitation or the Commis-
sioner of the Blind, as they may agree, representing the
agencies administering the Vocational Rehabilitation Pro-
gram.

3. For the purpose of administration the Committee shall
be considered a State agency in but not under the Executive
Office of Manpower Affairs.

4. The Committee shall provide for such advisory or asso-
ciate members as the members of the Committee shall deem
appropriate.

5. The Committee shall develop and implement an occupa-
tional information system in the Commonwealth which will
meet the common needs for information for the planning for
and the operation of programs of the Massachusetts Board
of Education assisted under the Vocational Education Act of

87
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1963 as amended and of the administering agencies under the
Comprehensive Employment and Training Act of 1973.

6. The Committee will serve the purposes of applicable
provisions of Public Law 94-482 and any successor legisla-
tion, consistent with the requirements of state law.

7. The Committee may employ an Executive Directorand
such other staff as it may require to perform its functions.
The Executive Director and the staff employed by the Com-
mittee shall be appointed by the Secretary of Manpower
Affairs upon the approval of the Governor and of the Com-
mittee.

8. The time and place of meetings of the Committee shall
be as provided for by the rules of the Committee.

Given at the Executive Chamber in
Boston this 15th day of November
in the year of our Lord one thou-
sand nine hundred and seventy-
seven and of the Independence of
the United States of America, two
bhundred and second.

/s] MICHAEL S. DUKAKIS
Commonwealth of Massachusetts -

Special Problems Posed by Certain Gubernatorial Executive
' Orders o

Four executive orders examined by the Legislative Research Bureau
contain odd features posing special legal problems under the
Separation of Powers Article of the Constitution.

Executive Order No. 115 of 1975, issued by Governor Michael S.
Dukakis, increased by two members the number of members of the
Security and Privacy Council fixed by statute(9).! The two individuals
so added, as members ex officiis, were the Attorney General and the
State Secretary (or their designees). Here the issue is whether the
executive order illegally amended a statute, '

1.G.L.c 6,5 170,
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Three other executive orders creating study entities included in the
membership thereof legislators appointed or nominated by the Senate
President and the Speaker of the House of Representatives. These were
Executive Order No. 122 of 1975, issued by Governor Dukakis, estab-
lishing a Massachusetts Developmental Disabilities Council; Execu-
tive Order No. 176 of 1980 promulgated by Governor King, creating a
Special Commission on the Laws and Regulations Governing the
Alcoholic Beverages Industry; and, also by the latter Governor, Execu-
tive Order No. 184 of 1980, forming a Governor’s Task Force on
Probate and Family Court Procedures. The last-named group includes
the Chief Justice of the Probate and Family Court Department of the
‘Trial Courts.

These three committees are all entities of the executive branch,
created unilaterally by the Governor, rather than by acts or resolves of
the General Court (which require the concurrent action of that body
and the Governor). Normally, study committees of commissions with
“multi-branch” memberships are established in:the latter manner, a
long-standing practice implicitly recognized by the Constitution.! The
Supreme Judicial Court has ruled, as noted earlier in this report, that
legislators may not be named to commissions having substantive
executive or administrative fuhctions, without doing violence to the
Separation of Powers Doctrine.? There remains the question as to
whether a committee or commission created by the Governor, within
his own branch of the state government, with advisory or study author-
ity only, is truly an “administrative™ entity and hence one on which
legislators may not serve.

CHAPTER VII. GUBERNATORIAL EXECUTIVE ORDERS
IN OTHER STATES

State Practices Generally
Variety of Authority

The responses of 49 ather states and one territory to inquiries of the
Legislative Reseach Bureau reveal significant variations from one
jurisdiction to another in respect to the constitutional and statutory
authority of their governors toissue executive orders, and to the extent
to which these orders are used.

1 Mass. Const., Amend. Art. LXV (1918).
2 Opinions af the Justices, 302 Mass. 605 (1939),



90 HOUSE - No. 6557 [April

The use of purely ceremonial proclamations and executive orders by
governors appears to be widespread, as these documents have little, if
any, legal impact, and may be issued easily by a governor whether or
not so required or authorized by statute. In contrast, governors are
circumscribed by constitutional, statutory and judicial case law in the
issuance of executive orders having the force of law, especially those .
the violation of which involve fines or other penalties, or which affect °
the persons, property and rights of the general public.

The use of executive orders is a by-product of the growth ¢ of the
constitutional, statutory and political authority of state governors 7
since the Great Depression, and especially since World War I1. At least
eight other states replying to Legislative Research Bureau inquiries -
indicated that their respective governors have been making substantial
or significant use of nonceremonial executive orders, especially since
the mid 1960 (Calif., Colo., Fla., lll., Ky., Miss., N.Y. and Wis.).

Unable to legislate in detail on all the myriad complex problems of a
modern society, state legislatures, like Congress, are finding it increas-
ingly necessary and expedient to delegate regulatory and other admin-
istrative authority to their governors and executive branch agencies to
implement, administer and enforce legislatively-determined policies
and programs, subject to applicable constitutional and statutory
guidelines and restraints. State constitutions, statutes and judicial case
law vary, from one state to another, or to the powers which may be so
delegated, their scope, and uses. Similarly, they also vary as to the
breadth of constitutionally “inherent” powers available to the Gover-
nor as chief exective, in the absence of specific statutory authorization
to issue executive orders.

State Constitutional Provisions

Silent Constitutions. The constitutions of 40 states are wholly silent
on the subject of the governor’s authority to issue executive orders.
Hence, in those jurisdictions, the governor must rely upon statutes
specifically authorizing such orders, or upon judicial interpretations of
his constitutional authority as chief executive, commander-in-chief of
the state’s armed forces, and as enforcer of the laws of the state, for his
power to issue executive orders. (Ala., Ariz., Ark., Calif,, Colo,
Conn., Del., Ga., Hi., 1da., Ind., la., Ky., La., Me., Minn., Miss,,
Mont., Neb., Nev., N.H., N.J., N.M., N.Y., N.D,, Ohio, Okla., Ore.!
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Pa., R.L, S§.C,, Tenn., Tex., Utah, Vt., Va., Wash., W.Va,, Wis. and
Wyo.)

Constitutions With Executive Order Provisions. Another ten Jjuris-
dictions have constitutional provisions specifically authorizing their
governors to issue executive orders, proclamations or other directives
of like character.

In this group are seven statés and one terntory which resemble-
Massachusetts, in that their constitutions authorize their governors to
submit executive reorganization “plans” or “executive orders™ which
stand unless vetoed by one or both branches of the legislature, but
make no other mention of the governor’s power to issue executive
‘orders (Alas., Ill., Kan., Md., Mo., N.C.,'S.D. and No. Mar.). An
eighth state, which has such reorganization plan provisions in its
constitution, also includes in its constitution provisions authorizing
the Governor to issue executive orders reducing authorized state
spending in the event state revenues anticipated for the fiscal year will
be insufficient to fund the appropriations voted for that fiscal year by
the legislature (Mich.). :

Finally, Florida's constitution specifically allows the governor to
issue executive orders (a) suspending from office, on one or more of the
grounds enumerated in the .constitutional provision, any state or
county officer not subject to impeachment or to military disciplinary
procedings, (b) suspending from office any municipal elected officer
who is awaiting trial under indictment, (c) suspending certain fines and
forfeitures, (d) granting reprieves, commutations and pardons, and (e)
restoring civil rights. Otherwise, the Florida Constitution is silent on
the subject of gubernatorial executive orders.

Stare Statutory Provisions

In their responses to the Bureau questionnaire, at least 30 other
states have enacted statutes authorizing their governor to issue execu-
tive orders with the force of law on certain subjects, in certain situa-
tions, and subject to certain statutory procedural or other require-
ments. (Ala., Calif., Colo., Fla., Ida., Del., Ky., La., Me., Md., Mich.,
Minn.,; Miss., Mo., Mont., Neb., N.H., N.J., N.D.,, Ohio, Okla., Ore
Pa., R.1., Tenn., Tex., Vt., Va., W.Va. and Wis.)

'Civil Defense, Disasters and Other Public Emergencies. Of these 30
states, 16 reported statutes broadly authorizing the governor to issue
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executive orders in civil defense and disaster emergencies (Colo., Fla.,
Ky., Me., Md., Mich., Minn., Miss., Mont., N.J., Okla., Ore., R.1L.,
Tex., Va., and Wis.). Seven states authorize their governors to issue
executive orders implementing their statutes relative to energy emer-
gencies and energy conservation (Colo., Fla., Miss., N.J.,, Ore., R.1.
and Wis.). Forests and woodlands may be closed by gubernatorial
executive order in two states in the face of threatened or actual fire
emergencies (Me. and Okla). One statute controls the issuance of
executive orders by the governor in relation to air pollution emergen-
cies (N.1.). Another jurisdiction authorizes the Governor tq issue
executive orders regulating the distribution of food and other necessar-
ies of life in times of serious shortages thereof (Colo.). By statute, the
governor of Florida may issue executive orders declaring water, crop
and refugee emergencies. Finally, one state has empowered its gover-
nor, by statute, to issue executive orders giving immediate effect to
state regulations in emergency situations (Ky.).

State Administration and Finance. At least 13 states empower their
governors to issue executive orders in relation to executive branch
reorganization plans required to. be submitted to the legislature, or
establishing the organization of executive branch agencies in circum-
stances where legislative prior approval thereof is not required (Calif.,
Ill., Ky., La., Md:, Mich., Miss., Mo., Mont., Okla., Vt., Va. and
W.Va.). In seven states, the governor is autharized by statute to issue
executive orders creating advisory, coordinating, study or investiga-
tive committees or commissions within the executive branch (Md.,
‘Mich., Minn., Mo., Ohio, Tex. and Wis.).

Information received from six states indicates that their statutes.

- empower their governors to issue executive orders in respect to.state
involvement in federally-aided programs and projects, or certain of
them, and 1mplementatlon of relevant requirements. mandated by
federal laws and regulations (Ky., Md., Mo., Mont., Ohio and Vt.).

Statutes of eight states authorize the governor to issue executive
orders relative to certain aspects of state personnel administration,
including: (a) the compensation of specified state officers and em-
ployees, or classes of such officers and employees (Ky., Neb. and Wis.);
(b) implementation of the state merit system or civil serice law (Okla.
-and W.Va.); (c) implementation of certain aspects of the state em-
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ployees’ retirement laws (Ky.); (d) out-of-state travel by state personnel
(Wis.); (e) the regulation of hiring, hours of work and other aspects by
state personnel administration under the state personnel code (Md.
and Miss.); and (f) the reassignment of state attorneys and public
defenders (Fla.).

Statutory authority has been conferred upon the governors of seven
states to issue executive orders controlling other phases of state admin-
istration, to wit: (a) the contents of annual reports of state agencies (W.
Va.); (b) the granting of time extensions for the filing of veterans’
bonus applications (Ky.); (c) state agency procedures for dealing with
lhc general public (Md.); (d) the administration of state contracts and
contract procedures (Ky.); (¢) the leasing of state property (Va.); (f)
pnson administration (Miss.); (g) administration of the statutes rela-
tive to pardons (Miss.); (h) the acqulsltlon mamtenance and use of
state-owned motor vehicles (Va.); (i) the issuance of state property to
bands (Wis.); and (j) assigning duties to the lieutenant-governor
{Minn.). At least four states authorize their governors to promulgate
gxecutive orders relative to the administration and government of the
armed forces of the state (Miss., N.J., N.D. and Wis.).

The statutes of one state, New Hampshire, authorize its governor to
issue executive orders (a) providing for investigation of the manage-
ment and finances of state agencies, (b) reducing spending by a state
agency if such spending will deplete that agency’s appropriations,
before the end of the fiscal year, and (¢) reducing any or all authorized
expenditures by state agencies if state revenues decline for three con-
secutive months. The annual state appropriation act of a second New
England state, Rhode Island, empowers the governor to issue execu-
tive orders transferring or reallocating, in whole or in part, the appro-
priations for any function which is transferred from one state agency to
another. By statute, Wisconsin’s governor may impound or freeze
certain excess state matching funds.

Other Subjects of Gubernatorial Executive Orders. Miscellaneous
statutory provisions reported by other states include those authorizing
gubernatorial orders or proclamations having the force of law in rela-
tion to: (a) financial institution emergencies (Me.); (b) the designation
of game and wildlife areas under state conservation laws (La.), (c) the
taking effect of a change in the form of governmerit of a city under state
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home rule laws (Okla.), (d) the taking effect of certain county bound-
ary changes under the laws relating thereto (Okla.), (¢) the formulation
of regional planning commissions (Wis.), and (f) authorizing or veto-
ing the activation of environmental improvement authorities (Ala.).

Statutory Procedural Standards re Gubernatorial Executive Orders.
State Practices Generally

Varying State Approaches to Procedural Aspects of the Executive.
Order. In general, state résponses to questionnaires sent out by, the
Legislative Research Bureau revealed few efforts by the legislatures of
other _]lll‘lSdlCthﬂS to regulate the issuance of gubernatonal executive
orders in any uniform manner.

In part, this reflects doubts of legal authorities in these states as to -
the constitutional competence of their legislature to regulate guberna-
torial executive orders other than those issued by the governo'r_in the
exercise of powers and responsibilities delegated to him by the legisla-
ture itself. Hence, executive orders issued by the governor in the
exercise of his inherent constitutional authority as chief executive,
such as policy directives to agencies of the executive branch not headed
by popularly-elected boards or department heads, are viewed in many
states as the internal business of the executive branch and the subject of
gubernatorial prerogatives protected by the Separatlon of Powers
Doctrine.

Where gubernatorial executive orders do fall w1thm the reach of
regulation by the legislature, because they involve the discharge of
duties and functions assigned to the governor by statute, there is
evidence of a disposition of leglslatures to minimize the “red tape”
associated with the issuance of such orders, especially when they relate
to wartime emergencies, civil defense, and natural and man—madq
disaster situations. Many state legislatures, which have delegated
nonemergency duties and functions to their governors, have not had
occasion as yet to weigh the merits of standardnzmg uniform proce-
dures to be followed by the governor in issuing executive orders in
relation to such delegations of authority. Thus, procedural standards, to
the extent that they exist, appear to be formulated by the legislatures of
most states on a statute-by-statute basis, each delegating law setting its
own requirements.
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Filing and Publication Requirements. Of the 49 other states, at least
12 have general statutes which require the filing of gubernatorial
executive orders, or certain of them, with the secretary of state or some
other designated officer for recording and publication (Ida., Ky., La.,
Md., Mich., Minn., Miss., N.C., Pa., Tenn., Va. and Wis.). Like
Massachusetts, at least four of these 12 states include such executive
orders in a systematic “state register” or “code” of state rules, regula-
tions and orders which is published periodically (La., Minn., Ya. and
Wis.); a fifth state publishes gubernatorial executive orders having the
force of law as an appendix in its volumes of session laws (N.C.). Not
included in this group of 12 states are two which simply require that the
governor keep a record of his executive orders in his office (Kan. and
Me.).

Only six states reported that executive orders, or certain of them, are
subject to their respective uniform state administrative procedure acts
{La., Md., Mich., Miss., Tenn. and Wis.). However, as in the case of
Massachusetts, the act’s coverage appears to be limited to the required
filing of gubernatorial executive orders with the secretary of state. Of
the 49 states, 37 replied that gubernatorial executive orders are not
subject to any uniform state administrative procedure act provisions
(Alas., Ariz., Ark., Calif., Colo., Conn., Ga., Hi,, Ida., liL, Ind., La.,
Kan., Ky., ‘Me., Minn., Mo., Mont Neb., Nev., N.H.; N.J., N.M,,
N.Y, N.C,, N.D,, Okla., Pa,, RI SC S.D., Tcx Utah Vt., Wash
w. Va and Wyo.) The remaining six states dld not indicate the apphca—
bility or nonapplicability of uniform state administrative procedure
act requirements to gubernatorial executive erders, or gave answers
which were not clear (Ala., Del., Fla., Ohio, Ore. and Va.).

Legisiative Review Aspects. No less than seven states require cer-
tain gubernatorial executive orders to be filed with committees or
officers of the legislative branch for their information, action, or both
(Ky., Md., Mo., N.C., Ohio, Tenn. and Vt.).

In Kentucky, copies of gubernatorial executive orders giving imme-
diate effect to state agency regulations must be filed with the Legisla-
tive Research Commission.'

The Governor of Maryland, under that state’s administrative proce-
dure law, must file with the Department of Legislative Reference
copies of his executive orders relative to the organization and adminis-

‘1. Ky. Rev. Stats,, s. 13.085(2).
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tration of the state executive branch, the creation of study commis-
sions, state personnel, and procedures to be followed by state agencies
in dealing with the public.! Under a temporary statute due to expire
early in 1981 unless renewed by the legislature, the Governor of Mary-
land is required to submit executive orders establishing energy emer-
gency regulations formulated by him under that law to the Joint
~Legislative Committee on Administrative, Executive and Legis'lative'
Review; if not disapproved by that committee within several days after
such submission, such -executive orders take effect.2 If the.committee
cannot be assembled quickly because of extraordinary clrcumstances
the executive order may be put immediately into effect by the gover-
nor, subject to review and cancellation by the committee within seven
days thereafter.?

North Carolina statutes simply require that gubernatorial executlve
orders which have the force of law: be transmitted to the Legislative
Services Officer for publication in an-appendix of the session laws.4
Such orders thus become available for leglslatlve scrutmy at an carly
date.

The Tennessee Administrative Procedure Act of 1974 mandates that
all executive rules and regulations which would affect the property and
activities of the general public be submitted to the Legislature’s J oint
Government Operations Committee for prior approval. More detailed
information onthis law and its attendant practices had not been
received by the Legislative Research Bureau at the time of the writing
of this report.

Executive Orders Involving “ Federal” Commitments. Of the seven
states providing for legislative involvement in gubernatorial executive
order procedures, three do so with a view to curbing uses of such orders
which may. commit the state to.expenditures in relation to federally-
aided programs not previously approved by the leglslature (Mo., Ohm
and Vt.).

Missouri statutes authorize the governor to issue executive orders
creating advisory committees and councils as required by federal aid
requirements. While such an executive order takes effect immediately,
it must nevertheless be submitted to the legislature, either branch of
which may void the executive order by a resolution of disapproval.

1. Md. Code Ann., Art. 41, ss. 1SCA-15CE.
2, Ibid., s. |5B (c-1)(4).

3. Ibid. :

4. N.C. Rev. Code, s. 147-16.1.
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Such committees and councils are required to make annual reports,
copies of which must be furnished to the Missouri Legislative Library.!

- In Ohio, it is allowed, by executive order, to commit the state to
partlclpatlon in a federal program for up to one year when participa-
tion is not authorized by existing state law, and to pay a state matching
contribution if available, from existing state appropnatlons and au-
thorizations. Such commitments require the prior approval of the
‘State Controlling Board, which consists of the Director of Budgetand -
Management, the respective chairmen of the Senate and' House Fi-
‘nance and Appropriations Committees, two senators named by the
Senate Pres1dent, and two members of the House of Representatives
named by its Speaker.2

.Ohio statutes further empower the governor. to issue executive
orders designating state departments as “state agencies” for the man-
agement of federally-aided programs, and creating advisory bodies, as
may be necesary to qualify the state and its political subdivisions for
participation in federal programs. Such executive orders may not bein
effect for more than three years.3

Similarly, the Vermont Legislature has, by statute, circumscribed
the authority of the governor to commit the state to federal programs
by executive orders or otherwise. The state laws forbid him to author-
ize participation by the state in a new federal program while the
legislature is sitting, without that body’s prior approval. If the legisla-
ture is out of session, the governor may not accept the renewal of an
existing federal grant, or accept a new federal grant, without the prior
approval of the Joint Fiscal Committee of the Vermont Legislature. In
this latter instance, he must furnish the Fiscal Analyst, on the staff of
that committee, with a statement indicating (a) the source of the grant,
(b) the legal bases of the grant, (c) an estimate of the presentand future
direct and indirect costs related to the grant, (d) whether the grant
involves a renewal of an existing program or establishment of a new
program, (e) the state agencies which would be involved in its adminis-
tration, (f) the purposes of the grant, and (g) the impact on existing
programs if the grant is not accepted. If the Joint Fiscal Committee
does not disapprove acceptance of the grant within 30 days following’
submission of the governor’s statement, the governor’s approval of the
acceptance of the federal grant is final.

1. Rev. Stats. of Mo., ss. 26.500-26.540.

2. Ohio Rev. Code, s. 107.17.

3. Ibid., s. 107.18.

4. Vt, Stats. Ann., Title 3L, Subtitle 1, c. I, s. 5.
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Executive Order Statute of Idaho

The Idaho Code grants general authority to the governor of that
state to issue executive orders, and at the same time prescribes stand-
ards governing those orders, as follows:

. . The supreme executive power of the state is vested by
sectlon 5, article 1V, of the constitution of the state of Idaho,
in the governor, who is expressly charged with the duty of
seeing that the laws are faithfully executed. In order that he
may exercise a portion of the authority so vested, the gover-
nor is authorized and empowered to implement and exercisé
those powers and perform those duties by issuing executive
orders from time to time which shall have the force and ef-
fect of law when issued in accordance with this section and
within the limits imposed by the constitution and laws of this
state. Such executive orders, when issued, shall be serially
numbered for each calendar year and may be referred toand
cited by such numerical designation and title. Each execu-
tive order issued hereunder shall be effective only after sig-
nature by the governor, attestation by and filing with the
secretary of state, who shall keep a permanent register and
file of such orders in the same manner as applies to acts of
the legislature, and after publication in full in a newspaper or
newspapers of general circulation in the state. Each such
executive order issued by the governor must prescribe a date
after which it shall cease to be effective, which shall be within
two (2) calendar years of the effective date of such order, and
if no date after which such order shall cease to be effective is.
contained in the order, then such order shall cease to be ef-
fective two (2) calendar years from the issuance thereof . . .!

Executive orders may be issued by the Governor of Idaho in imple-
mentation and execution of any specific duties imposed by law, so long
as those directives are consistent with applicable constitutional and
statutory provisions.

1. ldda. Code, s. 67-802 (1574).
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Executive Order Statute of Minnesota

While gubernatorial proclamatnons and executive orders are not
subject to the state administrative procedure act of Minnesota, certain
uniformity requirements are imposed thereon by the following statuto-
ry provisions elsewhere in that state’s general statutes:

Proclamations. When the governor convenes the legisla-
ture in extra session he shall do so by proclamation, giving
to the members such notice as he deems necessary of the time
of meeting; and when assembled he shall inform them of the
purposes for which they are convened. He shall set apart and
proclaim one day in each year as a day of solemn and public
thanksgiving to Almighty God for His blessings to the peo-
ple and ne business shall be transacted on that day at any of
the departments of state. All proclamations of the governor
required or authorized by law shall be ﬁled with the secre-
tary of state.!

Executive Orders. Subdivision 1 — Apphcabxhty A
written statement or order executed by the governor pursu-
ant to his constitutional or statutory autherity and denomi-
nated by him as an executive order, or a statement or order
of the governor required by law to be in the form of an

- executive order, shall be uniform in format, shall be num-
bered consccutlvely, and shall be effective and expire as
provided in this section. Executive orders creating agencies
shall be consistent with the provisions of this section and
section 15.0593.

Subdivision 2 — Effective date. An executive order
issued pursuant to sections 12.31 to 12.32 or any other
emergency executive order issued to protect a person from
an imminent threat to his health and safety shall be effective
immediately and shall be filed with the secretary of state and
published in the state register as soon as possible after its
issuance. Emergency executive orders shall be identified as
such in the order. Any other executive order shall be effec-
tive upon 15 days after its publication in the state register
and filing with the secretary of state. The governor shall

1. Minn. Stats. Ann., s. 4.03.
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submit a copy of the executive order to the commissioner of
administration to facilitate publication in the state register.

Subdivision 3 — Expiration date. Unless an earlier date -
is specified by statute or by executive order, an executive
order shall expire 90 days after the date that the governor

~ who issued the order vacates his office.!

The Governor of Minnesota is reported to rely primarily upon his
implied constitutional powers as chief executive in issuing executive
orders, as specific statutes authorizing such orders are not numerousin
that state. '

State Judicial Case Law re Gubernatorial Executive Orders
Sparse Nature of State Judicial Case Law

The state courts in the other 49 states have had relatively little
occasion to rule upon the authority of their governors to issue execu-
tive orders, according te information supplied by their legislative
research and reference agencies to the Massachusetts Legislative Re-
search Bureau. Of these 49 jurisdictions, only 18 reported judicial
opinions on this subject, with but few cases arising in any of those
states over many years (Ala., Alas., Calif., Celo., IlL., Ind., Kan., Ky.,
Minn., Miss., N.H., N.J.,, N.Y,, Okla Pa., Tex., W.Va. and Wis.).
Three more states reported rulmgs by their attorneys general orother
legal officers only (Ariz., Md., and Ohio). A majority of 28 states
indicated that they have no case law on the subject (Ark., Conn., Del.,
'Fla., Ga., Hi., 1da., Ia., La., Me., Mich., Mo., Mont., Neb., Nev.,
N.M., N.C,,N.D., Ore., R.1.,S.C,, S.D., Tenn., Utah, Vt., Va., Wash.
-and Wyo.).

Judicial Case Law in 21 States

Alabama. 1In 1947, the Alabama Supreme Court held that the gov-
ernor could not, on his own authority as chief executive, by executive
order or action create an investigating commission which included
state legislators on its membership, cloak that commissioner with official
status and provide for the payment of its expenses. Absent an enabling

1. Ibid., s. 4.035.
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tatute, such an executive order was ruled violative of the Separation
»f Powers Clause of the Alabama Constitution.!

~-Citing his powers as “supreme executive,” and his duty to take care
‘hat the state laws be faithfully executed, under the state constitution,
Governor George C. Wallace issued three executive orders in 1963
requiring the maintenance of racial segregation in the Alabama public
schools in defiance of federal court orders. These and other actions by
the state om behalf of segregation were swept aside by the federal courts
as violations of the Fourteenth Amendment of the Federal Constitu-
tion.

Alaska. The constitution of this state allows its governor to submit
executive branch reorganization plans, in executive order form, which
take effect if not disapproved within 60 days by a joint session of the
legislature.2 The State Supreme Court ruled that this constitutionally-
prescribed procedure need not be used to transfer from one state
department to another a division or function which has not been
placed in any department by statute, and that such transfers may be
accomplished by the governor via executive orders not requiring sub-
mission to the legislature.?

Arizona. In 1980, the Arizona Legislative Council undertook a
legal study, at the request of the State Auditor General, relative to the
power of the Governor of Arizona to issue executive orders. The
Council report found no definition of “executive order” in the statutes
or case law of the state, that such orders are utilized by the Governorin
the exercise of his implied powers under state constitutional and
statutory provisions, and that the Governor has relied on federal law
for implied authority to issue executive orders to bring the state into
compliance with requirements of federal aid statutes and regulations.
The Council was unable to determine under what circumstances a
particular enforcement clause or penalty clause of a gubernatorial
executive order would be legal.4

California. In 1906, the California Supreme Court sustained a gub-
ernatorial executive order directing the publication of a bond issue
statute prior to its submission to the voters, when the legislature,
through an oversight, failed to make provision for such publication in

L. In re Opinion of the Justices, 249 Ala. 637 (1947).
2. Alas. Const., Art. [11, 5. 23.
3. Suber v. Alaska State Bond Commission, 414 P, 2d. 546, 556 (1966).

4. Ariz. Legislative Council, Memorandum to Douglas R. Norton, Auditor General, Phoenix, Ariz., April 24,
1980, 4 pp.-mimeographed.



102 HOUSE — No. 6557 [April

that act as required by the California Constitution. The Court ruled
that the Governor had acted within his constitutional obligation to see
that the laws of the state be executed faithfully.! Subsequently, the
Attorney General upheld a gubernatorial executive order of 1963
mandating a “Code of Fair Practices” barring racial discrimination in
operations of state agencies as a valid measure by the Governor to
implement state laws and policies against discrimination.?

Colorado. Ten years later, a less liberal view of gubernatonal au-
thority was expressed by the Colorado Supreme Court when it struck
down a gubernatorial executive order designating the State Board for
Community Colleges and Occupational Education as the “state ap-
proving agency” under certain federal laws® and regulations, for ap-
proving courses offered to veterans in public and private educational
institutions in the state. The Court ruled that the Governor had exer-
cised “legislative” power unconstitutionally, in that the legislature had
enacted no law permitting him to create, or to designate, a state agency
with authority to act on behalf of the federal government. Involved
were relationships between veterans and the United States Veterans’
Administration, rather than federally-aided state programs.4 ,

Hllinois. Another conservative view, expressed by the Illinois Su-
preme Court in 1839, held that of the three branches of that state’s
government, only the legislature possessed inherent constitutional
powers, while the executive and judicial branches had only those
powers expressly granted, or necessarily incidentla to powers so grant-
ed to them by the constitution.’ This case law placed a significant
restraint upon the issuance of executive orders by Illinois chief execu-
tives until recent times.

Since the adoption of a new constitution in 1970, judicial attitudes
on the subject of gubernatorial executive orders have modified some-
what. An executive order requiring financial disclosure by state em-
ployees in the executive branch has been sustained as'a valid exercise of
the governor’s constitutional power as chief executive.® The Illinois
Supreme Court continues to emphasize, however, that the governor’s

\. Spear v. Reeves, 148 Cal. 501 (1906).
2. Opinion of Calif. Attorney General to Governor Edmund G. Brown, Sr.. July 24, 1963
3. 38 US.C.5. 1771 (a).
4. 'Colorado Polysechnic College v. State Board for Community Colleges & Occupational Education, 173 Colo.
39 (1970).
S. Field v. People, 3 1\l 79 (1839).
‘6. Hllinois State Employees Association v. Walker, 57 111 2d. 512 (1974).
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‘constitutional authority to enforce existing laws may not be invoked to
create new legal requirements beyond those prescribed by statute. !

Indiana. More liberally, the Supreme Court of the neighboring
‘State of Indiana has construed broadly the constitutional powers of
the governor as supreme executive magistrate, and the constitutional
latitude allowed to him to carry out his obligation to see that state laws
are enforced faithfully.2 The governor is viewed, judicially, as having .
powers comparable to those of the President of the United States, who
has broad authority to issue executive orders relative to the internal

‘administration of the executive branch of the federal government, and

who must rely on statutory authorization only in respect to executive
orders having the force of law, which apply to the persons, property
and rights of the general public.? However, the Governors of Indiana.
are reported to have made only modest use of these powers.

Kansas. In this state, the judiciary rejected charges that federal

‘constitutional requirements that states maintain “republican” forms of

government were abridged by Kansas constitutional provisions allow-
ing the governor to reorganize executive branch agencies by executive
orders subject to veto by either branch of the legislature.*

The Kansas Supreme Court concluded that the separation of powers
is, indeed, an inherent aspect of a “republican form of government” in
state and federal constitution law, but are subject to some bending. The
Court held that the concept of the separation of powers is violated
impermissibly in a “republican” framework if the legislative and execu-

“tive powers are united in one person or body. However, such a viola-
tion was absent in this situation, the Court said, because: (a) Kansas
constitutional provisions limited the governor’s reorganization au-
thority to the executive branch and did not allow him to touch the
constitutionally-delegated functions of state officers and boards; (b)
executive orders issued under these constitutioal provisions could not
add to executive branch functions, or extend agencies or functions
‘beyond statutory expiration dates; (c) such executive orders could not
alter the substance of state-local relationships; (d) those orders could
not be invoked to require additional appropriations or revenues; and

1.. Buertel v. Walker, 59 111. 2d, 146 (1974)

2. Tucker v. Siate, 218 Ind. 614 (1941); fowa Law Review, Vol. 50 (1964-65), p. 88.
3. U.S. Comst., Art. 1V;s. 4.

4. Kan. Const., Art. [, s. 6.
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(e) the Legislature had an absolute veto over any executive order issued
under the challenged constitutional provision, which veto could not be
overridden.

The Court held that even though the reorgamzatlon plan procedures.
vested the governor with legislative power, that power was limited, and
no violence was done to the representative and republican character.of
the state government. A sharing of power was held to have resulted,
and, the Court observed, power sharing is also a feature of republican
forms of government.!

Kentucky. The Supreme Court of Kentucky has mvahdated,, on
separation of powers grounds, a gubernatorial executive order
transferring functions, funds and personnel from one state agency to
another, without prior statutory authorization.?

Maryland. An opinion of the Attorney General, rendered in-1980,
has advised the Maryland State Ethics Commission that a state agency
created by a gubernatorial executive order pursuant to law, or an
agency regulation or order adopted under an enabling statute, is an
agency, regulation or order “established by law,” with the force of law.
He declared that an agency is not “established by law” if the only basis
for its existence is (a) the appointment of its members by the Governor,
(b) its establishment pursuant to the general administrative authority
of another agency, or (c) its establishment in response to a legislative
resolution.?

Minnesota. In 1933, the Governor of Minnesota 1ssued an executlve
order directing sheriffs in the state to delay mortgage foreclosure sales

‘to'a time certain, in an effort to respond to public opposition to such
foreclosures which had reached violent stages in some agricultural
states hard hit by the Great Depression. The Governor based his action

on his duty under the constitution to enforce state laws, and the
emergency conditions then prevailing. The Minnesota Supreme Court
held that procedures relative to mortgage foreclosures had been pres-
cribed by an emergency law, that the Governor could not depart from
those procedures or suspend the laws without legislative authorization,
and that his executive order was therefore invalid as an invasion of the
legislative power.*

\. Van Sickle v. Shanahan, 212 Kan. 426, 511 P. 2d. 223 (1973).

2. Martin v. Chandler, 318 S.W, 2d. 40 (1958)

3. Opinion of the Attorney General, No. 80-049 (July 25, 1980) (Md.).
4. State ex rel. Lichtscheidl v. Moeller. 139 Minn. 412 (1933),
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In 1950, the Attorney General of Minnesota advised the Governor
that the latter had no inherent authority to provide by executive order
for cost-of-living increases in pay for state employees.! ‘

Mississippi. The Supreme Court of Mississippi: has sustained, as a

“valid exercise of gubernatorial authority to enforce state laws, an
executive order of 1938 wherein the Governor directed the National
Guard to restore order in a region of the state in which normal law

“enforcement systems had broken down ‘seriously.? This gubernatorial

-action was based solely on the constitutional mandate to the Governor

. to assure the enforcement of the laws, and not on any specific statute.
Recently, the Attorney General has advised the Governor that he may

‘not suspend a law unilaterally by executive order, except in situations
in which martial law has been declared.3

New Hampshire. Between 1950 and 1978, the Supreme Court of the
Granite State has had five occasions on which.to address the subject of
gubenatorial executive orders. On the positive side, the Court has held
that the governor may, by executive order, create or designate state
agencies with authority to receive federal funds.* Negatively, it has
ruled: (a) that the legislature may not give the Governor the power to
reorganize executive branch agencies by executive orders subject to
legislative veto;5 (b) that gubernatorial executive orders may not con-
flict with statutes; (c) that the governor may not issue executive orders
relating conflicts of interest in employment among executive branch
employees, in the absence of an enabling law;” and (d) that, without
statutory authorization, the governor may not regulate the hiring or
promotion of state employees or state purchases of automobiles.?

New Jersey. A _]UdlClal ruling in New Jersey has held that a guberna-
torial executive order must either find support for its validity ina state
of facts which gives rise to an emergent. situation, or must be based
upon the furtherance of a legislative act or constitutional mandate.?
The courts have found that the governor has inherent power, as chief

1. Opinion of the Attorney General, October 4, 1950 (Minn.).
State v. McPhail, 182 Miss. 360 (1938)

Opinion of the Attorney General, August 9, 1979 (Miss.).
Jeannont v. Personnel Commission, 116 N_H. 376 (1976).
Opinions of the Justices, 83 Adl; 2d. 738 (1950).

Opinions of the Justices, 118 N.H. 582 (1978).

Opinions of the Justices, 16 N.H. 406 (1976).

. O’'Neal v. Thomson, 114 N.H. 155 (1974).

. DeRose v-Byme 135 N.J. Super. 273 (Ch. Div. |975)

P N Y N
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executive, to issue executive orders designed to insure the efficient and
honest performance of their duties by state employees under his juris-
diction.!

New York. The courts of this state have agreed that the governor
has inherent constitutional authority to issue executive orders in the
discharge of his. responsibilities as chief executive.2 However, two
judicial decisions of 1978 and 1979 have imposed constraints upon
gubernatorial uses of executive orders.

In 1978, the New York Court of Appeals struck down a gubernator-
ial executive order requiring specified classes of state employees to file
financial disclosure statements and to abstain from certain political
and business activities.3 The Court declared that the governor has only
those powers delegated to him by the constitution and statutes, and
that he may not indulge in executive law-making on the claim that itis
difficult or impossible to obtain enabling or other suitable legislation
through the constitutionally-prescribed mechanisms. The Court
agreed that the governor may issue executive orders applying only to
those of his appointees who serve during gubernatorial pleasure. How-
ever, the Court found that it was for the legislature, through statutes, to
regulate civil service (merit system) personnel, and employees or offic-
ers who serve for fixed terms and are removable only for cause. The
Court further concluded that the executive order conﬂxcted wnth cer-
tain provisions of the Public Officérs Law.

The Court found that the governor may, in the exercise of his
constitutional and statutory powers, order investigations of state agen-
cy operations and management and direct the Attorney General to
undertake investigations into public safety matters. It observed that
the governor may make regulations, where speclﬁcally authorized by
statute. However, while the Court of Appeals stressed that the gover-
nor’s power to enforce the laws must be construed broadly, he may not
go beyond stated legislative policies, prescribe'rcmedial measures not
contemplated by those policies or substitute “new context.”

A decision of the State Supreme Court in 1978, affirmed by the
Court of Appeals in 1979, invalidated, as an invasion of the province of
the General Assembly, an executive order requiring contracts of state

1.. Kenny v. Byrne, 75 N.J. 458 (1978).
2. In the Matter of DiBrizzi, 303 N.Y. 206 (1951).
3:: Rapp v. Carey, 44 N.Y. 2d. 157, 404 N.Y.S. 2d. 565, 375 N.E. 2d. 745 (1978).
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departments and public authorities to include provisions obligating
private contractors seeking or holding state contracts to establish
affirmative action programs. New York already had anti-discrimina-
tion statutes. The Court held that gubernatorial executive orders may-
not extend or expand the requirements of statutes in the name of
enforcing them.!

Ohio. In-1973, the Attorney General of Ohio advnsed the Governor
that he could not adopt energy conservation emergency regulations
fixing the speed limit on highways at less than the statutory limit
therefor, in the absence of statutory authority te do so.2

Oklahoma.. In 1945-46, the Oklahoma Supreme Court sustained
the constitutionality of a state statute which created an emergency
contigency fund to be used for specified emergency purposes, and
authorized the governor to make transfers.and expenditures therefrom
for the purposcs so specified. At the time, the governor used executive
orders in directing these transactions.? More recently, the Attorney
General has held that the governor does not have inherent authority to
create governmental'entities'by executive order, with executive func-
tions, except as provided by law.4

Pennsyivania. In 1975; the Commonwealth Court of Pennsylvania
was called upon, for the first time, to pass upon the authority of the
governor to issue executive orders, and to adjudicate their status. At
issue was a gubernatorial executive order of 1971 “requesting” person-
nel of the executive branch of the state government to file certain
financial disclosure statements, which were to be kept confidential.
Plaintiffs wished to inspect these statements, under the Right to Know
‘Act of 1957.5 Inits landmark opinion, now cited in thc case law of other
states, the Court noted that — :

~ The intriguing question concerning the legal status of a .
Governor's executive order is a question of first impression.
We start with the proposition that the Govérnor has that -
power which has been delegated to him by the Constitution
and statutory provisions, or which may be implied properly
from the nature of the duties imposed upon the Governor.

I. In the Matiér of Fullilove v. Carey, 62 A.D, 2d, 798, 406 N.Y.S. 2d. 888 (1978); 48 N.Y. 2d. 826 (1979).
2. Opinion of the Attorney General, No. 73-120 (1973) (Ohio).

3. Wells v.-Childers, 165 P, 2d. 358 (1945); Holi v. Childers, 168 P, 2d. 890 (1946).

4.-Opinion of the A y General, No. 73-107 (1973) (Okla.).

5. P.L. 90 of 1957; 65 P.S. ss. 66.1 et seq.
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Our research discloses that there are three types of executive
ordets.

The first type includes formal, ceremonial and political
orders, which are usually issued as proclamations. The usual
purpose of a proclamation is to declare some special day or
week in honor of or in commemoration of some special
thing or event. It is issued to make the public aware of the
commemoration and usually has no legal effect. For exam-
ple, if, upon the passing of a President of the United States,
the Governor, by executive order, would direct that all flags
be flown at half-mast for a period of time, his order could
not be enforced unless there was some constitutional or
statutory provision authorizing such an order. If, however,
the Governor ordered the closing of all governmental offices:
during the day of the funeral of a deceased President, ob-
viously this could affect legal rights, such as the filing of an
appeal within the time required by statute. .

The second class of executive orders is intended for com-
munication with subordinate officials in the nature of re-
quests or suggested directions for the execution of the duties
of the Executive Branch of government. Like the first classi-
fication, this class is not legally enforceable, and the Gover-
nor could not seek a court order to enforce his executive
order. The executive order would carry only the implication
of a penalty for noncompliance, such as a possible removal
from office, an official demotion, restrictions on responsi-
bilities, a reprimand, or a loss of favor.

The third classification includes those executive orders
which serve to implement or supplement the Constitution or
statutes. These executive orders have the force of law...

(The). .. Governor could obtain a court order and the sanc-

tions of noncompliance with a court order to enforce the
executive order. The distinction between this third classifi-
cation and the second classification is based upon the pres-
ence of some constitutional or statutory provision, which
authorizes the executive order either specifically or by way
of necessary implication.
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In no event, however, may any executive order be con-
trary to any constitutional or statutory provisions, nor may
it reverse, countermand, interfere with, or be contraryto any
final decision or order of any court. The Governor’s poweris
to execute the laws and not to create or interpret them. The
Legislative Branch of government creates laws, and the

-Judicial Branch interprets them... It is clear to us that the

Executive Branch, through executive orders, is not permit~
ted under our system of government to usurp the judicial
perrogative to interpret constitutional or statutory provi-
sions. If such power was granted, those interpretations would
be subject to change at least every four years, and the law
would be filled with uncertainty. F urthermore, the only legal
enforcement procedure available to the Executive Branch of
government is through the Judicial Branch.!

Adjudging the executive order at issue to be of the:“second classifica-
tion” above, the Court held that it did not fall within the reach of the
Right to Know Act, since the financial disclosure statements were

“personal communications to the Governor.”

In the following year, this same Court upheld a gubematonal execu-
tive order barring discrimination.by state executive branch agencies on
the grounds: of sexual preferences, as a matter of executive branch.
policy. The Court declared that the propriety of a broad general policy
statement contained ina gubernatorial executive order is not: subject to
judicial review or interference, where no crime has been committed, as
this would contravene the Separation of Powers Doctrine. The Court
observed that impeachment proceedings in the Legislature were the
only recourse for those who believed that the governor had been guilty
of “misbehavior in office.” .

Texas. In another discrimination controversy, the Texas Supreine
Court rules in 1944 that the Governor then had no power to issue an -
executive proclamation forbidding discrimination against Mexicans,
‘designed to implement a concurrent resolution of the Leglslature 3

West Virginia. The Supreme Court of West Vnrgmla in four deci-
sions, has held: (a) that the govemor ‘may notissue executive orders
which apply to state agencies other than those under this control, as

1. Shapp v. Butera, 22 Pa. Comm. Court 229, 234-36 (1975).
2. Robinson v. Shapp, 23 Pa. Comm. Court 153 (1976).
3. Terrell SWimming Pools v. Rodriguez, 182 S.W. 2d. 824 (1944).
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this would violate the separation of powers provision of the state
constitution;! (b) that a succeeding governor may not nulhfy an-execu-
tive order of a previous governor which placed positions in the classi-
fied state service, pursuant.to statute;2 (c) that a governor may, by
executive order, authorize the collection of state taxes contrary to
statutory exemptions which have been declared unconstitutional;3and
(d) that in periods of extreme damage to the state and its people, the
governor may, by executive order, suspend constitutional guarantees if
the need for that action is sufficiently great.?

Wisconsin.. More cautiously, the Wisconsin Supreme Couftt has
ruled that in exercising his powers under an emergency powers act, the
governor may not set aside another law simply because he believes that
his action is within the spirit of the emergency powers statute afore-
said.5 The governor may not repeal statutes by executive order, given
the requirements of the Wisconsin Constitution.¢ Furthermore, when
emergency powers are delegated to the governor by the legislature, the
governor is judged judicially to have only those “legislative” or delegat-
ed powers which the enabling statute specifically addresses.’

CHAPTER VIII. EXECUTIVE ORDERS OF THE PRESIDENT
OF THE UNITED STATES

Constitutional and Historical Background
Constitutional Background

‘The Federal Constitution, as interpreted by the United States Su-
preme Court, and reinforced by political tradition, favors an activist
President, responsible for initiating policies and proposed legislation,
and combining the roles of chief of state and prime minister. He is thus
an executive of considerable substance.

The Federal Constitution does not contain a separation of powers
article of the sort found in state constitutions. However, that principle
is embodied in provisions reserving for, or assigning to, each of the
three branches of the Federal Government specific powers and func-

1. W. Va. Board of Education v. Miller, 153 W. Va. 414 (1969).

2. Karnes v. Dedisman, 153 W. Va, 771 (1970).

3. State ex rel. Miller v. Buchanan, 24 W. Va. 362 (1884).

4. State ex rel. Mays.v. Brown, 71 W. Va. 519 (1912).

5. Ekern v, McGovern, 154 Wis. 157 (1913)

6. Ibid.

7. American Brass Co. v. State Board of Health, 235 Wis. 440 (1944).
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tions. The Supreme Court has further refined the separation of powers
doctrine via judicial case law.

The Federal Constitution makes no mention of executive orders.
‘The President’s power to promulgate presidential executive orders,
hereinafter referred to as “PEOs,” is derived from two different
sources: his independent powers under the Constitution, and statutes
enacted by the Congress. A given PEO may be based on one or the
other, or both types, of such authority. The latter is true where the
President and Congress share Junsdnctxon over given functions and
subjects under “shared powers” provmons of the Constitution.

Independent Presidential Powers. The Federal Constitution states
that “The executive power shall be vested in a President of the United
States of America,” but does not designate him as “chief executive” or

“supreme executive magistrate” as governors are in state constitu-
tions.t

The Presndent cannot, thereforc, cite constxtutlonal language of the
latter type as the basis of his authority toissue PEOs. Some Presidents
_have taken a narrow view of their “executive power,” holding it to.go -
little beyond the exercise of powers specifically assigned to them by the

“Constitution and federal statutes. However, over the years, especially
in modern times, Presidents have more commonly construed the “ex-
ecutive power” vested in them to include an independent constitutional
“stewardship” mandate to act to meet the needs of the nation unless
that action is clearly forbidden by the Constitution or by enactments of
.the Congress.

The Constitution further provides that the Presudent “shall take care
that the laws be faithfully executed.”? In this connection, and in the
exercise of his other powers, he has a constitutional right to “require

“the Opinion, in writing, of the principal officer in each of the executive
departments, upon any subject relating to the Duties of their respective
Offices.” The Supreme Court has held that in enforcing the Constitu-
‘tion and federal laws, the President may exercise far-reaching power
absent specific limitations imposed by Congress. When the President
acts under powers expressly grantegl to him by the Constitution, the
courts give him wide latitude, especially in emergency situations, sub-
ject to applicable restraints of the Bill of Rights. Executive orders may

1. U.S. Const. Art. II, s. I, para. 1.
2. Ibid., Art. II,’s. 3.
3. Ibid., Art. 11, s. 2, para. 2,
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be issued in the furtherance of the execution of his duties under his
specific and implied powers under the Constitution, without prior
congressional authorization. Thus, the Presidént may issue PEOs
requiring inter-agency cooperation and coordination, and the input of
various federal agencies in the formulation of budget requests, Admm-
istration policies and federal regulations. '

The President has broad implied powers in his constntutlonal role as
the “Commander-in-Chief of the Army and Navy of the United States
of America, and of the militia of the several States, when called into the
actual service of the United States.! Judicially, his power in tHis area
has been held to extend not only to control of the military establish-
ment, but also to the economy and all aspects of domestic public safety
in wartime.

The Constitution grants wide authorlty to the President in the field
of foreign affairs. With Senate approval, he may make treaties with
foreign states and appoint diplomatic personnel.2 He is authorized to
“recetve Ambassadors and other public Ministers,” which gives him
unilateral authority to recognize foreign governments. In general, the
Supreme Court has recognized the President as the sole organ of the
Federal Government in the field of intérnational relations, as a tradi-
tional matter, save for the Senate’s powers re the approval of treaties
and certain appointments, and the power to declare war retained by
Congress. The Court has held that the President may conclude “execu-
tive agreements” with foreign states'in the absence of congressional
authorization, upon the contention that such an “agreement” is an
“international compact™ and not a “treaty.” Such “executive agree-
ments” are often concluded under prior enabling acts of Congress,
however. '

The President’s war powers and foreign relations powers have been
construed to give him far more authority to issue PEOs in those subject
areas, than other powers conferred upon him by the Constitution.

Statutory Powers of President. Numerous federal statutes specifi-
cally authorize the President to implement their policies and provi-
sions through the issuance Qf regulations, proclamations and PEOs.

Such delegations of “legislative power” by the Congress take both
explicit and implied forms. In its explicit form, that power is expressly

1. Ibid., Art. 11, s. 2.
2. Ibid.
© 3. US. Const,, Ant. II1, 5. 3.
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delegated by statute. The United States Supreme Court has held that
when the President is exercising authority delegated to him by statute,
he is merely acting as the agent of the Congress; and the Court has
indicated that Congress need only state the purposes which it seeks to
accomplish in the delegatory statute. Further, such a delegatory statute
must either (a) include standards which are sufficiently exact to enable
those affected to understand the limits of the power delegated, or in
lieu of such standards, (b) contain procedural safeguards adequate to
prevent arbitrary and capricious uses of the authority delegated.

The historical “broad construction™ doctrine adhered to by the
United States Supreme Court in interpreting the Federal Constitution
has long favored the capacity of government to act in meeting the needs
of the nation and its people. In contrast, state courts tend to be more
conservative in construing the constitutional authority of the state
executive branch and other elements of state and local government.

Hence, in delegating authority to the President, it has been held,
judicially, that it is sufficient for Congress to !eglslatc as far, and as
practicable, as necessity warrants, while leaving the details to be
worked out by the President and executive branch agencies. The Court
has drawn no clear boundary line beyond which a delegation of power
by the Congress to the President would do violence to the separation of
powers by enabling him to be'a lawmaker as well as a law-administra-
tor.

- The Court has also indicated that, in certain situations, the President
may issue regulations, proclamations and PEOs under an implied
delegation of power by Congress. A long-continued practice of Prési-
dents in acting on certain matters without specific statutory authoriza-
tion, coupled with the acquiescence of Congress, raises the presump-
tion of Congressional consent to such Presidential actions, and Con-
gressional recognition of such actions as fully within the administrative
power of the President. This presumption lasts until Congress asserts:
its legislative prerogative to regulate or prohibit those Presidential
actions.

Historical -Background!

Presidents have been issuing “executive orders,” or proclamations
or other directives with the characteristics and legal effects of PEOs,
since George Washmgton téok office in 1789.

1. Source in part: Hebe, William, “Executive Orders in the Development of Presidential Power™, Villanova
Law Review, Vol. XVII, 1972, School of Law, Villanova University Villanova, Pa., pp. 688-712,
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Prior to the New Deal, the peacetime uses of PEOs were largely
limited to matters relative to (a) the management of federal lands, (b)"
the administration of federal public works (such as shore protection,
lighthouses, etc.), (c) the administration of the diplomatic and consular
services, (d) the customs service, (¢) the appomtment and removal of*
executive branch persornnel, (f) the civil service (after. passage of the'
Pendleton Civil Service Reform Act in 1883), (g) the allocation of
funds under general appropriation acts (where authorized by the stat-:
utes), (h) the armed forces, and (i) ceremonial occasions and holidays.:

More extensive use was made in wartime of PEOs in connecion
with the President’s war powers. President Abraham Lincoln made’
sweeping use of his war powers, during the Civil War, to issue PEOs’
and proclamations freeing the slaves in the Confederate States, sus<
pending the writ of habeas:corpus, authorizing the trial of civilians in

‘military courts, and providing for a blockade of Confederate ports.
PEOs were issued during World War I, under the President’s war
powers and Congressional acts, in respect to military operatlons and
. the economy.

PEOs were used by the McKinley Administration and its successors
to provide for the administration of the affairs of Hawau, Guam the:
Philippines and the Panama Canal Zone.

With the advent of the New Deal, the use of PEOs was greatly&
expanded to cope with the economic and social problems posed by the!
‘Great Depression, and with the exigencies of World War II. The:
multlpllcatlon of PEOs on all manner of subjects parallelled the bur—«
geoning of federal regulatory agencies and the proliferation of federalﬁ
programs, This trend continued after World War II, as the natiofi
passed through the Korean and Vietnam conflicts, the Arab Oll_Bong
- cott, and the economic and social programs of Presidents Truman,;
Eisenhower, Kennedy, Johnson, Nixon, Ford and Carter. PEOs and:
‘Presidential proclamations now form part of the massive Code of
Federal Regulations subject to the Federal Register Act of 1935.! H

Currently, the number of PEOs in the numbered series totals apHH
. proximately 12,200, many of which have lapsed or have been repealed;
while others amend other PEOs. In addition is an unknown number of |
pre-1933 PEOs which are unnumbered, and which still remain in ef-§
fect, most of them filed with the Defense Department and its compd-
nent Navy and War Departments, and thé Department of the lntenoﬁ,

1. Now 44 U.S.C. ss5; 1501 H.
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The vast majority of numbered and unnumbered PEOs pertain to
‘routine administrative matters of the executive branch.

* Until the 19207, little was done to standardize the issuance of PEOs.
“They were not numbered in sequence. Many were filed with the State
‘Department as the archives agency; but a great many more were filed
‘only with the federal agencies charged with carrying out their provi-
'sions. In 1997, the State Department arranged in order the PEOs
‘which had been filed with it since 1862 and assigned numbers to them
‘dccordingly in sequence, starting with the PEO of Abraham Lincoln
‘authorizing the establishment of a provisional court for that part of
‘Louisiana occupied by Union forces. Until 1933, this numbermg sys-
tem omitted numerous documents, variously entitled, which had the
characteristics and legal effects of PEOs, but were not so called. .

Initial efforts to standardize the procedutes for issuing PEOs were
made by President Harding (1921-23) with his Executive Order No.
3577, and by President Hoover with his Executive Orders Nos. 5220 of

1929 and 5658 of 1931. These PEOs on PEOs and Presidential procla-
~mations deal largely with matters of style. More extensive require-
ments were ordained by President Roosevelt.in his Executive Orders
Nos. 6247 of 1933 and 7298 of 1936, which mandated review of
proposed PEOs by the Attorney General. President Truman’s Execu-
tive Order No. 10006 of 1948 regulated the preparation, presentation,
filing and publication of PEOs. Theprocedures for formulating, proc-
essing and issuing PEOs were fully overhauled by President Kennedy’s
Executive Order No. 11030 of July 19, 1962, which, with minor subse-
quent amendment by Presidents Johnson (Executive Order No. 11354
of 1967) and Carter (Executive Order No. 12080 of l978), comprises
the basis of PEO procedures today. These PEO requirements have
been recodified as part of the Code of Federal Regulations.!

Judu ial Treatmem of PEOs

As noted earher ‘the federal courts have given wide latitude to
Congress to delegate regulatory and other powers. Similarly, they have
been disposed to uphold PEOs, upon the premise that the Federal
Government must be able to act. Moreover as the United States
Supreme Court has been prone to claim sweepmg authority for itself
through the institution of judicial review, it has been inclined to be

I, Code of Federal Regulations, Part 19, ss. 19:1-19:6 (1 CFR 19.1-19.6).



116 HOUSE — No. 6557 [April

generous in continuing the powers of the other two branches of the
_ Federal Government to function within their respective domains.

The case law on PEOs is not very great compared to other subjects
dealt with by the courts. In general, the accepted doctrine is that where
Congress has enacted a law, it must be followed in the formulation of
PEOs, proclamations, or administrative regulations authorized by
that law. The President may not issue PEOs reassigning functions and
powers vested by law in one specified officer or agency to another
- officer or agency without either obtaining a statutory amendment or
following statutorily-authorized reorganization plan procedures. With
certain exceptions, the President may not issue PEOs requiring the
general public or some portion thereof outside the federal establish-
ment to do anything, in the absence of an enabling constitutional or
statutory provision authorizing that action. PEOs cannot be used to
define felonies or to impose fines and other penalties without a statuto-
ry basis. As long as the President functions within these general
guidelines, he is actmg properly.

On a few occasions, the United States Supreme Court has invalidat-
ed PEOs in whole or in part.

In the famous Civil War case of Ex Parte Milligan in l866 I the
Court invalidated the trial of a civilian by a military court in Indiana
under a statute authorizing the President to suspend habeas corpus
during the “Rebellion.” A PEO had beenissued by him under that law.
The Court held that civilians could be tried only in civil courts in areas
where the operations of those courts were not actually impaired by
‘hostile military action. -

In 1952, the Supreme Court struck down President Truman’s Exec-
utive. Order No. 10340 which ordered the Secretary of Commerce to
~ seize and operate certain steel mills, in order to head off a strike. The
President had argued that his action was an exercise of his war powers
~and of his duty to take care that the laws were enforced; he cited no
statutory authorization for;this action. This “inherent powers” claim
was rejected by the Court, 'which held that property could not be so
taken to settle a labor dispute without Congressxonal authorization,
The Court cited the refusalof Congress to enact such enabling statutes
at the time as grounds for its conclusions. 2

1. 71 U.S. 2 (1866). ’
2. Youngstown Sheet and Tube Co. v. Sawyer, 343 U.S. 579 (1952).
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. 1In 1956, the Court invalidated a PEO relative to loyalty require-
ments for federal employees, on the grounds that it failed to comply
with the statute under which it was issued.’

PEO Procedure

‘PEO procedures are controlled by Part 19 of the Code of Federal
‘Regulations incorporating President Kennedy’s Executive Order No.
41030 of 1962 (as amended). Its text is reprmted in full in Appendix B
of this report.

Inmanon of PEOs

A proposed PEO may originate in the White House itself, or in one
vc¢>f the federal departments and agencies. Those emanating directly
‘from the White House are likely to reflect important political decisions
vmade by the President, and in such cases they have a major “public
telations” impact Proposed PEOs authored by federal departments -
and agencies very frequently involve the exercise of authority delegat-
ed to the President by acts of Congress and relate to the implementa-
tion of those statutes and presidential policies based thereon.

The proposed PEO must have a suitable title, and contam acitation
of the authority under which it is to be issued. It must conform to the
punctuation, capitalization, spelling and other requirements of style '
prescribed in the U.S. Government Printing Offi ce Style Manual, and
conform to the decisions of the Board of Geographic Names in respect
to the spelling of geographical names. When the PEO deals with tracts
of land, its descriptions thereof must conform as nearly as practlcable
to standards prescribed by the Bureau of Land Management in the
Department of the Interior. The proposed PEO must be typed doubte-
spaced (except for tables, quotes and land descriptions) on B” x B” '
pages.

Processing by Off ice of Management and Budget

The proposed PEO with seven copies thereof must be transmltted by
the initiating officer or-agency to the Director of the Office of Manage-
ment and Budget (OMB). It must be accompanied by a letter explain-
ing the nature, purposes, background and effect of the proposed PEO,

'I. Cole.v. Yonng. 351 U.S. 536 (1956).
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and its relationship, if any, to any pertinent statutes and other PEOs
and proclamations.

The OMB then checks the proposed PEO for (a) comphance with
Administration policies, (b) its budgetary and fiscal impact, if any, and
(c) any problems likely to arise in its practical administration and
implementation. - If the proposed PEO is submitted by the White
House, it.is checked only as to the latter two considerations, the
assumption being that policy issues have already been resolved in.any
PEO received from the White House. The OMB is watchful for any
PEO features which may generate excessive red tape or prove impossi-
ble to administer. The OMB also checks for adherence to the require-
ments of Executive Order No. 11030.

The OMB then circulates the proposed PEO to all federal agengcies
having an interest in'its pohcles or administration, for their comments.
If one or more of these agencies object to the proposed PEO, or have
criticisms or suggested changes, the OMB tries to resolve those issues,
and to achieve a meeting of the minds among these interested partlcs
In such a case, the OMB than redrafts the proposed PEO.

Normally, the OMB does not regularly require the officer or agency
proposing a PEO to submit a fiscal note or financial impact statement.
Such fiscal information is requested by the OMB only if it wants the
same in a particular instance. Sometimes, fiscal data will be requested
as a political move, in order to permit the OMB to disapprove the
proposed PEO on cost grounds, thereby taking some pressure group
off the back of the Administration or the initiating agency. Or, the
OMB may be genuinely concerned about the potential cost of the
proposed PEQ to the Treasury, or its inconsistency with Administra-
tion budgetary or fiscal policy; in such an event, the OMB acts to
protect the Administration. '

Some proposed PEOs are not necessary, in the sense that they
merely repeat the substance of earlier PEOs or cover subject matter
adequately set forth in federal statutes. “Repetitious™ PEOs of this type
may reflect the fact that an agency or agencies already clearly charged
with certain duties may not be performing the same. The PEO s
intended to nudge the agency oragencies concerned into action, and to
respond to public demands for action, thereby serving a “PR” need.

If the Director of the OMB approves a proposed PEO, or a revised.
version thereof, he must transmit it to the Attorney General for consid-
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eration as to form and legahty If the Director or the Attorney General
re_;ect a proposed PEOQ, it may not be presented to the President unless
it is accompamed by a statement of the reasons for that rejection. .

Processmg by Department of Justice

‘Under authority vested in him by Executnve Order No. 11030 the-:

Attorney General has assigned the task of reviewing proposed PEOsto
the Office of Legal Counsel (OLC) of the United States Department of
Justice.

It is the practice of the OLC to confine its review of such PEOs to
legal aspects, and not to get into the pohcy domain. Hence, the OLC
has declined to assist operating agencies, the OMB or others in the
formulation of PEOs. The latter task is left to the agency requestingthe
PEO, and federal agencies, as a rule, have very competent legal staff of
their own. The Department of Justice thus remains aloof from pro-
posed PEOs until they have cleared the OMB and are before the OLC

for legal scrutiny. This permits the OLC to remain free of any commit-,

- ments, direct or indirect, to justify the PEO sought, as might be the case
if it had participated in the initial drafting. The Justice Department
visualizes its function as that of counsel to the President, witha duty to
protect him and his Administration from embarrassment by court
challenges that might succeed. Traditionally, Presidents have declined
to approve proposed PEOs which the Department of Justice has found
legally defective.

After scrutinizing a PEO received from the OMB, the OLC prepares
an inter-agency memorandum as to the legality of the proposed PEO.
This memorandum is circulated to the OMB, the agency which re-
quested the PEO, and the President. If the OLC détermines that the
proposed PEQ is defective legally, the PEO is returned to the OMBfor
consultation with the agencies concerned, and, if possible, correction
of its legal deficiencies. If the OMB or the originating agency insists
upon the PEO, the OLC prepares a memorandum to the President
citing its legal objections which, as mdlcated above are usually re-
spected by the President. -

A largc number of proposed PEOs merely delegate authority al-
ready given to the President by statute. The OLC checks to determine
whether the statutory procedures prescribed for the exercise of such
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delegated power have been complied with, and whether Congress has
- restricted the President’s authority to delegate power under the ena-
bling statute.

.Other proposed PEOs mvolve the exercise by the President of a
policy initiative which he wants one or more federal agencies to follow.
In such cases, the OLC must determine whether the proposed PEO
would apply improperly to independent agencies. Inaddition, the PEO
must be checked to be sure that it does not improperly divest any
officer or agency of powers assigned by statute. - .

Various statutes authorize the President to implement their provi-
sions and pohcres through the issuance of PEOs. Most such PEOs
relate to civil service, foreign trade and energy. A proposed PEO of this
type is evaluated by the OLC to determine whether the PEO goes
beyond the scope of the Congressional mandate, _—

One of the most difficult of the unresolved legal questions which the
- OLC has to contend with is the extent to which the President may
interpose himself into the regulatory process. In such an event, the
voluminous, detailed laws which describe the powers, duties, activities
and procedures of federal regulatory agencies must be examined.

Subsequent Processing

When the OLC approves a PEO it transmits the same to the
Director of the Office of the Federal Register, National Archives and
Records Service, in the General Services Administration. That Direc-
tor checks the PEO for conformity with style requirements, and then

"transmits it (with three copies) to the President. When the PEO is
signed by the President, it is returned to the Office of the Federal
Register for publication in the federal register. In urgent situations, the
OLC may eliminate thlS process by sending the PEO-directly to the
Presrdent :

Proclamations

Executive Order No. 11030 mandates procedures for the processing’

~ of Presidential proclamations which, with minor variations, are essen-
tially the same as those followed re PEOs. These procedures do not.
~apply to proclamations of treaties and otherinternational agreements.
" Presidential proclamations fall into three general categories: (a)
those dealing with ceremonial matters, (b) those calling for the observ-
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ance of special days or-events, and (c) those with a legal impact issued

under statutory authority.. Presidential proclamations of the last-

named type have the features of PEOs and, in some cases, are indistin-

guishable from PEOs; most commonly, they deal with martial law,

civil defense, foreign trade and treaty provisions; and their function is’
to trigger the operation of particular statutes which are dormant until

so activated. A problem arises for the OLC when a Presidential procla-

mation, or document purporting to be such, is actuallya PEO and thus

subject to procedures governing PEOs.

Attorney General Opinion of 1961

In 1961, President Kennedy issued his Executive Order No. 10925
requiring the inclusion in federal contracts of a clause forbidding
contractors to discriminate in their employment practices on the
grounds of race, color, religion or national origin. This PEO imposéd
sanctions for noncomphance as a valid exercxse of Presndentlal author-
ity.

When this PEO was questloned the Attomey General ruled that the
PEO wasa legal exercise of the power of the Federal‘Governiment to fix
the terms and conditions under which it will purchase services and
supplies; and that the PEO implemented and effectuated the policy of
the Federal Government opposing the use of governmental contracts
to foster discrimination. The Attorney General found that this PEO, -
formulated by the President’s Committee on Equal Employment Op-
portunity, contained adequate procedural protection for contractors
and other persons covered by its nondiscrimination clauses.!

Congressional Oversight

A few of the statutes authorizing PEOs provide for a “Congressional
veto” -of PEOs issued under their provisions. The PEO may require
positive Congressional action by a resolution; or it may be nullified by
a resolution of either or both houses. A Congressional veto exists in the
case of gas rationing and certain trade pact arrangements. OMB
officials express doubt as to the constltutnonahty of some of these-
“Congressional veto” provisions.

For the most part, according to OMB representatives, Congress
does not care to involve itself:with PEOs, and hence it has provided for

L Opinions of the Atiorney General of the United States, Vol. 42 (1961-71), pp. 97-126, Sept. 26, 1967,
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no systematic legislative oversight of PEOs. With so many regulations
and PEOs being issued annually, Congress would otherwise be hard
pressed in meeting its primary responsibilities.

Congress prefers, instead, to delegate the authority to issue PEOs
and agency regulations, to define the purposes for which the same may
be so delegated, and leaves the details of implementation to the Presi-
dent and the federal bureaucracy. If complaints surface, Congress may
ask for information about the PEO or regulations at issue, and seek to
remedy the complaints by amending the enabling law, if need be.
Beyond this, parties aggrieved by PEOs may-appeal to the courts.

Problems may arise.if the PEO enabling law is vague. Litigation can
result in such cases. Normally, the courts will uphold the Administra-
tion unless some significant abuse of power is shown. In general, the
Federal Government has lost few PEO cases to date.

No one has been anxious to force a judicial or statutory definition of
the boundary line between the legislative and executive powers in
regard to PEOs. The dimension of Congressional authority on this
score is uncertain; and PEQOs are a convenient device, legally, adminis-
tratively and politically, from the viewpoints of both Congress and the
President. If a PEO concerns policy or administrative practlces it is
totally within the President’s realm.
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APPENDIX A
Index of Mt_zs'sachusetts Gubernatorial Exeéiuive’ Orders, 1941-80

The following index lists, in numerical order, the executive orders
issued by the Governors of Massachusetts since 1941. In terms of the
numbers given to them, there were two series of such orders, herein_
designated as the “Old Number Series” of 1941-49, numberedonsecu-
tively from Executive Order No. | to Executive Order No. 99, and the
current “New Number Series™ initiated in 1950, which began again
with an Executive Order No. 1 and which has been numbered consecu-

- tively since then. In the following index, there are used the abbrevia-
tions set forth below with the meanings indicated:

CDA — The Massachusetts Civil Defense Act (Acts of 1950, c. 639,
~ as amended to date).

CL — The Governor cited “the authority vested in me by the
Constitution and laws of the Commonwealth,” or words
to that effect, without citing specific constitutional or
statutory provisions.

EO = — Massachusetts gubematonal executwe orders.

NC — Executive order contains no citation of the authority
under which it was promulgated.

PEO — U.S. presidential executive order. -
P.L. — U.S. Public Law.

SEM — The Governor cited his “authority as Suprcme Executive
Magistrate™” under the Massachusetts Constitution (spe-
cifically or implicitly referring to Part I1, c. 11, s. I, Art. I).

WPA — Massachusetts War Powers and Defense Acts of World
War 1l (Acts of 1941, c. 719, and/or Acts of 1942, c. 13,
both as amended).
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EO
No.

10
11

15

16

Year .

1941
1941
1941
1942
1942
1942

1942
1942

1942

1942
1942

1942

1942

1942

1942

1942

HOUSE - No. 6557

Part I. Old Number Series, 1941-49

Governor Leverett Saltonstall, 1939-45

Subjﬂ t

Creating a state and local c|V|l defense
organization, and defining its functions.

Transfer of Division of Employment
Security to federal control.

Air raid and blackout regulations.

Vendors® permits to buy and sell used

~ motor vehicles; waiver of certain statu-

tory and regulatory restrictions.

Transportation of war materials; waiver
of certain statutory restrictions.

Same subject; waiver of Blue Law re-
strictions.

Labor on Sundays and legal holidays

Establishing a 40 m.p.h. speed limit on
public ways; penalities for viclations.

Pay increases for State Farm (Bndge-
water) personnel.

Practice blackouts and air raid drills.

Wartime public mass transportation
and taxi services.

Permits for reduction to scrap of motor
vehicles.

Wartime use of state pier in Bourne,

‘Closing of public ways to public use on

reguest of -Federal Government.

Establishing police mobilization ' re-
gions and organizations; functlons de-
fined.

Sale of scrap metal for war efforts; per-
mits expedited; restrictions of conflict-
ing laws and town by-laws waived.

[April

Legal
Basis Cited

WPA
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EO
No.

18

19

20

21

22

23

24

25

26

Year
1942

1942

1942

1942

1942

1942

1942

1942 -

1942

1942

HOUSE — No. 6557

Part 1. — (con’d) -

Governor Leverett Saltonstall, 1939-45

Legal
Subject Basis Cited

Permitting the Metropolitan District WPA
Commission to supply water to certain
industrial plants in Lynn; certain stat-

utes waived.

Authorizing State Commissioner of lr_x-, ”
surance to issue licenses to insurers to
participate in Federal War Department
Insurance Rating Plan; certain statuto-

ry restrictions waived.

Suspending statutory and regulatory "
limits - on motor vehicle and trailer '
weights, lengths and heights. :

125

WPA and G.L.

Authorizing non-resident armed forces . 207, s. 39
chaplains to solemnize weddings of
armed forces personnel.

Authorizing autd pools by commuting .~ WPA

.employees certain statutory restric-
. tions walved

Establishing five mobilization regions "
and organizations; functions defined.

Regulating banking operations during = “
wartime; certain statutory resmcuons

waived.

Authorizing the Metropolitan District R

Commission to provide sewerage dis-
posal service to Bethlehem-Hingham
Shipyard in Hingham.

Use of prison labor in war effort; certam , ”
statutory restrictions waived.

Disclosure of information by Division ”
of Employment ‘Security; certain statu-
tory restrictions waived.
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EO
No.

27
28
29
30

31
32

33
34

35

36

37

Year
1942

1942

1942

1942

1942

1942

1942

1942

1942

1942

1942

HOUSE - No. 6557

Part I, — (con'd)

[April

Governor Leverett Saltonstall, 1939-45

Subject

Suspending certain statutory and local

restrictions re local government pur-
chases of fuel.

Authorizing the Federal War Damage
Corporation to do insurance business in
the state; certain statutory and reguiato-
ry restrictions modified or waived.

Same subject state purchase of such
federal insurance authorized.

Civil defense system; emergency food
and shelter arrangements; medical
services.

Blackout regulations in coastal and is-

land areas.

Eligibility of military dependents for lo-
cal welfare assistance.

Authorizing appointment to Industrial
Accident Board of persons to replace
temporarily Board member absent on
military service.

Authorizing certain highway and bridge
construction by» the Department of
Public Works in aid of the war effort;
landtakmgs authorized,

Lowering highway speed hmlt to 35
m.p.h.; EO No. 8 amended.

Suspending certain sta'tutory restric-
tions on employment of minors aged l4
or more in harvesting.

Authonzmg certain motor vehicle in-
surance refunds te motor vehicle
owners; certain statutery restrictions
waived, '

Legal
Basis Cited
WPA

.WPA and G.L.

c. 116,s. 1
WPA
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EQ
No.

38
39
40

41

42

43

44 .
45.
46

47

438

49

Year

1942

1942

1942

1942

1942

1942

1942

1942

1943

1943

1943

1943

HOUSE — No. 6557

_Part I. — (con’d)

Governor Leverett Saltonstall, 1939-45

‘ Subject

Welfare assistance to certain restricted - -

or detained enemy aliens and their faml-
lies.

Reg:stratlon and insurance of motor .

vehicles and trallers used in war effort.

Blackout regulations; EO No: 31 re-
voked; penaltiés; contrary state*and lo-

cal laws and regulations supsended.

Authorizing appointment to Industrial
Accident Board of person to replace
temporarily Board member absent on
mlhtary service.

Regulatmg hours of business of state
agencies.

Authorizing the Metropolitan District
Commission to sell water to certain war
industries and to extend its mains for
that purpose.

Federal income tax withholding re state
and local government employees. :

Emergency measures re fuel shortage

caused by war.

Regulation of fuel sales and distribu-
tion; penalties for violations.

Establishing day nursery program for
children of fémale employees of war in-
dustries; administration of federal aid
therefor. :

. Authorizing auto pools by commutmg
employees and others; scope of EO No.

21 expanded.

‘Suspending certain statutory restric-

tions on purchases by local govern-
ments of heating systems.

Legal
Basis-Cited

WPA

-

”

”

»

»

”

127
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EO
No.

50

51
52

53

54

35

56

57

58

59

el

62

Year -

1943

1943
1943

1943

1943

1943

1943

1943

1943

1943

1943

1943

1943

HOUSE — No. 6557

"Partl. = (con'd)

Governor Le_’verett Saltonstall, 1939-45

Subject

Civil defense and emergency regula-
tions for hospitals and hospital service.

Heating of State House.
Blackout regulations; EO Nos. 3 and IO

-revoked.

Storage of inflammable and explosive
materials required for war effort.

Establishing programs re (1) evacuation
and emergency welfare aid, (2) civilian

“war assistance; EO No. 30 revoked.

Blackout regulations; -EO No. 40 re-

voked; penalties.

Authorizing operation of certain test
motor vehicles in excess of 35 m.p.h.
speed limit. .

Federal income tax withholding proce-
dures re state and local government em-
ployees; EO No. 44 amended.

Allowing persons aged more than 30 to

-enlist in State Police if otherwise quali- -

fied; statutory limit suspended.

Allowing persons aged 17 to join State

Guard; statutory minimum age of 18
suspended.

Authorizing Worcester manufacturer
of medical supplies to build overhead
bridge over road. -

Authorizing Cambridge wire manufac-
turing company to build overhead
bridge over road.

Use of prison labor in war effort; EQ
No. 25 amended.

Legal
Basis Cited

WPA

”

[April
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Part 1, — (con’d)
Governor Leverett Saltonstall, 1939-45

EO Legal
No. VYear Subject Basis Cited
63 1943  Blackout regulations; EO No. 55 WPA
amended; 30 m.p.h. speed limit in
blacked-out areas. ‘

64 1943  Transportation of scrap materials re- "
quired for war effort.

65 1943  Allowing Salem manufacturer of elec-
trical equipment to build overhead
bridge over road.

66 1944  Replacement of lost or mutilated motor ”
vehicle number plates.

67 1944  Registration of medical students as as- ”
sistants in medicine; certain statutory
requirements suspended.

68 1944  Open-air burning for agricultural pur- ”
poses.

69 1944 Implementing-federal requirements re "
manufacture and repair of hot water
tanks. )

70 1944 Renewal of motor vehicle licenses of ”

armed forces personnel.

71 1944  Purchase of federal war supplies- by .
; state and its subdivisions; certain statu-
tory requirements re bid notices, etc.,
suspended.

72 1944 Issuance of plates by De‘partmenﬁ of ”
Public Utilities to commercial carriers
operating leased vehicles.

73 1944  Designating Board of Collegiate Au- ”
: thority as agent of state for certain pur-

poses under P.L. 78-346 federal vete-

rans educational aid program.
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EO

74

75

EO
"No.
76
77

78

79

80
81

82
83

84

85

Year

1944

1944

Year
1945

1945

1945

1945

1945

1945

1945

1945

1945

1945

HOUSE ~ No. 6557

Part I. — (con’d)

Governor Leverett Saltonstall, 1939-45

" Subject

Participation of Massachusetts banks
in federal loan guaranty program for
veterans under P.L.. 78-346.

Federal income tax withholding proce-
dures re state and local government em-
ployees.

Governqr Maurice J.I Tobin. 1945-47

Subject

Wartime mass .transportation; EO No.
11 amended.

EO No. 8 re hlghway speed limit re-
voked.

Implementing federal loan guaranty -

program for reconversion of businesses
to peaceume production,

State take-over of stnke—ndden Massa-
chusetts Street Railway Company.

EO No. 79 revoked.

Business hours of state agencies; EO No.
42 amended.

State participatinn in federal appren-

ticeship training program for returning

veterans,

Federal income tax withholding proce-
dures re state and local government em-
ployees.

Suspending maximum age ‘ceiling (30
years) of State Police enlistees.

[April

Legal
Basis Cited

WPA

Legal
Basis Cited

WPA

n”

Closing state offices on December 24, WPA and G.L.

1945.

c. 30,s. 24
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- EO
No.

86

87
88

89

91
92
93

94
95

9%

EO
No.
98

99

Year
1945

1946
1946

1946

1946

1946

1946

1946

1946
" 1946
1946

1946

Year

1947

- 1947

'HOUSE — No. 6557
_Part 1. — (con'd)

Governor Mauribe J. Tobin, 1945-47

Subject

Revoking EO Nos. 1, 3,6, 10, 12, 15, |

19, 22, 25, 27, 29, 31, 32, 40, 45, 46, 4
50, 52, 53, 54 (Part 1), 55, 56, 62, 63, 64
68, 70, 71 and 74.

Revoking EO No. 72,

Bread supply shortage certain laws sus-
pended to permit increase in productlon
and distribution of bread.

Closing certain forests and woodlands :

to cope with fire hazard.
Same subject.

EO No. 90 revoked.

EO No. 89 revoked.

State system of rent control established
in lieu of expiring federal rent control

. system,

Restricting tenant evictions.
EO Nos. 93 and 94 revoked.

- EO No. 72 revoked (for second time). -

Implementing P.L. 79-549 for return of
local offices of U.S. Employment Serv~

ice to state control (Division of Employ- _

ment Security).
Governor Robert F. Bradford, 1947-49

Subjec t

RevokngONos 2,5,9,13,14,17, 18,
" 21, 23, 26, 28, 33, 36-39, 41, 42, 44, 47,

48, 51, 57-6l 65-67, 75, 78, 81, 84,85, 88
and 97

Revoking EO Nos. 4, 7, 11, 20, 24, 34,
43, 54, 73, 76, 82 and 83.

Legal
Basis Cited

WPA

L 4

”

”

”

”

Legal
Basis Cited
- WPA

»

131
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EO

No.

10
7
12

13

14

Date

1950

1950

1950

1951
1951
1951
1951

1951

- 1951

1951
1951
1951

1951

1951

HOUSE — No. 6557
Part I1. New Number Series, 1950 On
Governor Paul A. Dever, 1949-53
Subject

Providing for establishment of local civ-
il defense organizations.

Same subject; state to appoint local civil

defense director if municipality does -

not.

Division of state into nine Civil defense
regions; organization of State Civil De-
fense Agency.

Civil defense medical services organiza-
-tion. :

Welfare services in civil defense emer-
gencies.

Organization and direction of police
services in civil defense emergencies.

Organization and direction of firefight-
ing services in civil defense emergencies.

Civil defense communications system:

Civil .defense air raid warnings; and
Ground Observation Corps created
‘under National Guard.

Civil defense emergency rescue and eva-
cuation system.

Public utilities installations and services
in civil defense emergencies.

Division of Civil Defense Region 5 into
five sectors.

Authorizing armed forces chaplains to
perform marriages where one party is
member of the armed forces.

Civil defense alert system'ésmblished;

alert system regulations re movement of

persons and vehicles.

[April

Legal -
Basis Cited
CDA

A ]
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EO
No.
15
16

17

19

EO
No.

20

21

2

23

24

25

.Year

1952

1952

1952

1952

1952

Date

1953

1953

1954

1954

1954

1955

HOUSE — No. 6557

Part 1. — (con’d)

Governor Paul A. Dever, 1949-53

Subject
Banking operations during civil defense
emergencies.

Division of Civil Defense Regions into
sectors; EO No. 12 amended.

Travel by uniformed and civilian per-
sonnel of federal armed forces on public
ways during civil defense alerts.

Loans by banks and other financial in-
stitutions to Korean War veterans under

- P.L. 82-550.

Educatlonal benefits for Korean War
Veterans.

Governor Christian A. Herter, 1953-57

§‘ubjet'l

Emergency housing for victims of Wor-
cester Tornado of June 9, 1953.

Authorizing State Treasurer to pay war
bonuses to Korean War veterans from
state treasury balances, pending sale of
state bonds to finance same.

Authonzmg Sunday sales of perishable
foodstuffs in hurricane emergency of
August 31, 1954,

Replacement of permits, certiﬁcates and
licenses destroyed or lost in hurricane of

© August 31, 1954,

Travel by authorized persons during
civil defense alerts; EO No. 14 amended.

Civil defense planning by state agencies;
EO Nos. 3-8, 10 and 11 modified.
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Legal
Basis Cited
CDA

”

Legal
Basis Cited

CDA
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EO
No.

26

27

28

29
30

31

EO
No.

32

3

34

Year
1955

1955

1955

1955
1955

1956

Year
1957

1957
1958

HOUSE — No. 6557

Part II. — (con'd)

Governor Christian A. Herter, 1953-57

Subject

State civil defense structure reorgan-
ized; new areas and sectors established.

Control of resources and property by
State Civil Defense Agency in civil de-
fense emergencies; emergency procure-
ment; emergency regulations; authority

of local civil defense organizations; rev- -

ocation of EQO Nos. 3-8, 10-12 and 16.

Transfer of Ground Observation Corps
to State Civil Defense Agency; coopera-~-
tion with U.S. Air Force; EO No. 9 re-
voked.

Emergency distribution of dry ice in
flood and storm ravaged areas of West-
ern Massachusetts.

Replacement of permits, certificates and
licenses destroyed or lost in Western
Massachusetts floods.

Civil defense evacuation procedures;
care of refugees; civil defense alert sys-
tem; EO Nos. 17 and 24 revoked.

Governor Foster Furcolo, 1957-61

Subject

Authorizing State Civil Defense Agency
to use rain-making technology to com-
bat forest fire hazard; certain statutory
powers of State Weather Amendment
Board suspended.

Same subject.

Reorganizing areas and sectors of State
Civil Defense System; EO No. 26 re-

voked.

[April

Legal
Basis Cited

CDA"

”

Legal -
Basis Cited

CDA

”»
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EO
No.
35

36

37

£O -

No.
38

39

41

42
43

44

Year
1960

1960

1960

Year
1961

1961

1961

1961

1961

1962

1962

HOUSE — No. 6557 135

Part 1. —_' (con’d)

Governor Foster Furcolo, 1957-61 -

Legal
Subject : Basis Cited
Overtime compensation of personnelof G.L.c.7,s. 28
state agencies. : .

Placing employees of the state and local CDA and P.L.
civil defense agencies (except directors)
under the Civil Service Law and Rules.

Establishing 14 fire mobilization dis- "
tricts and civil defense firefighting sys-
tem; EO Nos. 27 and 34 modified.

Governor John A. Volpe, 1961-63

Legal
Subject Basis Cited
Civil Service Law status of state and CDA
local civil defense agency personnel; EO
No. 36 amended.
EO No. 36 revoked. ' ”
Authorizing municipalities to contrib- ”

" ute to cost of five mobilization district

radio communications sytems.

Placing employees of the state and local CDA; P.L. 85-606
civil defense agencies (except directors) PEO No. 10773

under the Civil Service Law and Rules. (1958).
Same subject; EO No. 41 revoked. ”
State take-over of strike-ridden Metro- NC

politan Transit Authority.

.Ending Metropolitan Transit Authority ”

strike emergency; EO No. 43 revoked.
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EO
No.

Date -

“42A" 1963

45

46

EO
No.

47

48

49

1963

1964

Date
1965

1965

1966

HOUSE -~ No. 6557
Part 11. — (con’d)
Governor Endicott Peabody, 1963-65

Subject

Amending EO No. 42 re civil service
status of state and local civil defense
agency personnel.

Designating November 28, 1963 as
Thanksgiving Day and special day in
honor of the assassinated Presndent
John F. Kennedy.

Enlarging the powers and duties of the
state and local civil defense agencies re
civil defense planning, and the control
and use of available resources in the
event of enemy attack.

Governor John A. Volpe, 1965-69

Subject

Establishing an Executive Council for
Value Analysis and Engineering, and a
Committee on Value Analysis and Engi-
neering, to aid the Division of Industrial
Engineering, and defining their powers

_and duties.

Establishing a Governor’s Committee
on Fund-Raising Within the State Serv-
ice; regulation of such fund-raising ac-
tivities of voluntary health, welfare and
other entities. \

Designating the State Department of
Public Health as the state agency toreg-
ulate public and private health care in-
stitution services under Title XI1X of the
Social Security Act; designating the
State Department of Public Welfare as
the state agency to administer the state
plan for medical assistance under that
Title.

[April

Legal
Basis Cited

CDA

NC

CDA

Legal
Basis Cited
GL.c.7.

'NC

Federal Social
Security Act,
Title X1X,
s. 1902
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EO
No.

50

51

52

53

55

56
57

58

Year . .

1966

1966

1966

1967
1967
1967

1968
1968

1968

HOUSE — No. 6557

Part II. — (con’d)

Governor John A. Volpe, 1961-63

Subject

Establishing the Vocational Rehabilita-
tion Planning Commission to act as the
state agency to carry out certain plan-
ning functions under the Vocational Re-
habilitation Act of 1965 (P.L. 89-333),
and defining its powers and duties.

Designating the State Division of the
Blind as the state agency to administer
Social Security. Act Title X medicat aid
to the blind; EO No. 49 amended. -

Establishing an Advisory Committee on
Architect Selection, and defining_ its
powers and duties.

Establishing a Massachusetts Emerge.n--

cy Communications Commission with-

.in the State Civil Defense Agency, and

defining its powers and duties.

Establishing an Office of Emergency
Controls within the State Civil Defense
Agency, and defining its powers and du-
ties.

Establishing a Governor’s Advisory
Commission on Open Space and Out-
door Recreation, and defmmg its pow-
ers and duties.

- Amending EO No. 47 re the Executive

Council for Value Analysis and Engi-
neering.

Establishing a Governor's Advisory
Council on Transportation, and defin-

_ ing its powers and-duties.

Establishing a Goverhor’s Human
Rights Task Force, and defining its
powers and duties.
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Legal
Basis Cited

P.L. 89-333

-

- Federal Social

Security Act,
Title XIX,
s. 1902

G.L.c. 7,
s. 30B

CDA

”

NC

”
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EQ
No.

59

60

61

62

63

65

EO
No.

66

Year

1968

1968

1968

1968

1968

1968

1968

Year
1969

HOUSE = No. 6557

Part 1I. — (con’d)

Governor John A. Volpe, 1961-63

Subject

Establishing a Massachusetts Commis-
sion on Ocean Management, and defin-
ing its powers and duties.

Designating the Governor’s Public
Safety Committee as “state law enforce-
ment planning agency” under Federal
Omnibus Crime Control and Safe
Streets Act of 1968; defining duties of

that Committee; creating a Proposal -

Review Board with certain duties.

Amending EO No. 60 immediately
above.

Establishing a governor’s Commission
on the Medical Examiner System, and
defining its advisory and investigative

-powers and duties.

Establishing a Governor’s Committee

on the Domestic Fishing Industry, and
defining its advisory powers and duties.

Establishing a Governor's Advisory
Committee on Food Administration,
and defining its powers and duties.

Establishing .a Governor's Advisory
Committee on the Domestic Fishing In-
dustry; defining its power and duties;
EO No. 63 revoked.

Governor Francis W. Sargent, 1969-75
Subject

: -Establishing the Advisory Council on

Vocational and Technical Education,
and defining its powers and duties; de-
signating same as state agency for the
purposes of P.L. 90-576.

[April

Legal
Basis Cited

CDA

SEM

NC

Legal
Basis Cited

SEM and
P.L. 90-576



1981]

EO
No. "
67

68
69

70

71

72

73

74

Year
1969

1969

1969

-1970

1970

1970

1970

1970

HOUSE ~— No. 6557
Part II. — (con’d)

Governor Francis W. Sargent 1969-75

Subject

Establishing a Governor’s Advisory

" Council on Labor-Management Rela-

tions, and defining its powers and du-
ties.

Establishing a Governor's Advisory
Committee On Child Development,and
defining its powers and duties.

Establishing a Governor’s Task Force

on Spanish-Speaking Americans, and

defining its powers and duties.

Further amending EO No. 60 re the
Governor’s Public Safety Committee.

Establishing a Governor’s Special Plan-
ning Commission on Elderly Affairs
and the 1971 White House Conference
on the Aging, and defining its powers
and duties. .

Amending EO No. 57 re the Governor’s
Advisory Council on Transportation.

Establishing a Youth Task Force on the

Environment, and defining its powers

and duties. :
Establishing a Governor’s Code of Fair

Practices; providing for an affirmative .

action program in state employment,
the provision of state services, and the
awarding of state contracts; requiring
private educational institutions to have
affirmative action programs; requiring
businesses, health care facilities, and

- realtors licensed by the state to operate

on a non-discriminatory basis; requiring
affirmative action by local school com-
mittees; forbidding discrimination or se-

gregation in public housing or publicly-

assisted housing.
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Legal
Basis Cited

SEM

-

”

SEM.

CL
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'EO
No.
75

76

77

78
79
80
81
82

83

Year -

1970

1970

1970

1971

1971

1971

1971

1971

1971

HOUSE - No. 6557

Part I1. = (con’d)

Governor Francis W. Sargent 1969-75

Subject

Implementing “Right-to-Know” (Free-
dom of Information) Amendments to
G.L. c. 66; providing for public access to
state agency records not closed by law-or
executive order; authorizing the Com-
missioner .of Administration to adopt
regulations implementing thls executive
order.

Establishing a Governor’s Commission
on Adoption and Foster Care, and de-
fining its powers and duties.

Establishing a Joint Correctional Plan-
ning Commission, and defining its pow-
ers and duties.

Establlshmg a Drug Program Review
Board, and defining its powers and du-
ties.

Amending EO No. 66 re Advisory
Council on. Vocational and Technical
Education.

_ Estabhéhmg a Governor’s Commission

of Boating Advisors, and defining ns
powers and duties.

Establishing a Governor’s Commission
on the Status.of Women, and defining
its powers and duties,

Further amending EO No. 57 re the
Governor’s Advisory Council on Trans-

_portation.

Establishing a Governor’s Commission
to Establish a Comprehensive Plan for
School District Organizatidn and Col-
laboration, and defining its powers and
duties.

[April

Legal
Basis. Cited

SEM

”

L4



1981]

EO
No.

84

85

86

87

88

89

90 -

91

92

Year

1971

1972
1972
1972

1972

1972

1972

1972

1972

HOUSE — No. 6557

Part Il. — (con’d)

Governor Framﬁ's W. Sargent | 9§9-75

Subject

Requiring the Secretary of Elder-Affairs.
to develop.and implement 2 Home Care
Program for the elderly and the handi-
capped, and defining his powers.and du-
ties in relation thereto.

Requiring full disclosure by state regu-
latory agencies of contacts between such

"agencies and parties regulated by them.

Establishing a Citizen's Advisory Com-

“mittee to the Executive Office of Elder

Affairs, and a Professional Task Force
to the Executive Office of Elder Affairs,
and defining their powers and duties.

Establishing an economic impact review
reporting procedure for state agencies re

works, projects, activities and regula-

tions. :

'Amending EO No. 54 re the State Civil
Defense Agency’s powers and duties.

Establishing a Governor’s Advisory

Committee on the Apparel Industry,

" and defining its powers and duties.

Establishing an Office of Minority Busi-
ness Enterprise Assistance in the Execu-
tive Office of Communities and Devel-
opment, and defining its powers and du-
ties.

Establishfng a Governor’s Commission .

on Citizen Participation, to study state
social services et al., and‘defining its
powers and duties.

Amending EO No. 81 re Governor’s
Commiission on the Status of Women.

141

Legal
Basis Cited

SEM ang Acts of .
1970, c. 862

SEM and
Acts of 1969,
c. 704

SEM

CDA

SEM

NC

SEM
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EO
No.

93
94

95
96
97
98
99
100

101

Year
1972

1972

1972

1973

1973

1973

1973

1973

1973

HOUSE — No. 6557

Part [I. — (con’d)

Governbr Francis W. Sargent 1969-75

Subject

Establishing a Governor’s Highway
Safety Bureau, and defining its powers
and duties; providing for state imple-
mentation of the Federal Highway Safe-
ty Act of 1970.

Establishing a Governor’s Commission
to Examine the Financing and Organi-
zation of the Massachusetts Bay Trans-
portation Authority, and defining its
powers and duties.

Amending EO No. 77 Re the Joint Cor-
rectional Planning Commission.

Transfer of the State Department of
Commerce and Development from the
Executive Office of Communities and

Development to the Executive Office of -

Manpower Affairs.

Establishing a Governor’s Commission
on Southeast Asia Prisoners of War,
and defining its powers and duties.

Amending EO No. 97 immediately
above.

Establishing a Task Force Re an Open
State University, and an Open Universi-
ty Advisory Council, and defining their
powers and duties.

Establishing a Governor's Committee

-on Physical Fitness and Sports, and de-

fining its power and duties.

Designating the State Department of
Mental Health as the state agency re-
sponsible for coordinating all state drug
abuse programs and activities, and de-
fining its powers and duties in relation
thereto.

[April

Legal
Basis Cited :

SEM

'SEM

Acts of 1969,
c. 704, s. 50A

NC

- SEM

NC .

SEM
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EO
No.

102 ™

103

105

106

107

108

109

Year
1974

1974

1974

1974

1974

1974

1974

1974

HOUSE — No. 6557

Part I1. — (con’d)

Governor Francis W. Sargent 1969-75

_ Subject
Establishing a Massachusetts Crime
Contro! Council as a subcommittee of

the Committee on Criminal Justice, and
defining its powers and duties. .

Establishing a Resource Management
Policy Council, and defining its power
and duties. ' '

Establishing a’ Task Force on. Ethnic
Heritage Programs. '

Establishing a Postsecondary Educa-

tion Commission, on defining its powers
and duties. '

Establishing a'wMassach‘usetts Policy
Council on Drug Diversion Control,
and defining its powers and duties.

Establishing a Commission on Rail Ser-

vices, and defining its powers and du-

ties.

Aménding EO No. 75 re public access to
public records under the Freedom of

Information Act, so as to conform to
~ subsequent amendments to that law.

" Establishing a Public ‘Po,w.e"r Corpora-

tion Study Commission, and defining.
its powers and. duties.
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Legal
Basis Cited

“SEM and
G.L. c. 6, ss.
156-156B

SEM

”

SEM; P.L.
92-318;
Federal
Higher

Education

Act of 1965,

Title X1,

s. 1202

SEM

SEM:
Federal
Regional
Rail Reor-
ganization
Act of 1973
(P.L. 93-236)

SEM and Acts’
of 1973, c.
1050

SEM
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EO
No.

110

111

112

113

EO
No.

114

115

116

117
118

Year .

1974

1974

1974

1974
Date
1975
1975

1975

1975
1975

HOUSE — No. 6557

Part Il. — (con’d)

Governor Francis W. Sqrgem 1969-75

Subject

Estabiishing a Commission on Nuclear
Safety, and defining its powers and du-
ties.

Regulating the management by state
agencies of sensitive personal informa-
tion gathered and held by them; estab-
lishing fair informational practices rela-
tive thereto; and defining the rights of
individuals to whom such state agency
information relates.

' Establishing a Governor’s Commission
on the Rights of the Disabled, and de-
fining its powers and duties.

Establishing a Governor’s Advisory
Council on Supported Work, and defin-
ing its powers and duties.

Governor Michael S. Dukakis, 1975-79

Subject

Establishing a Judicial Nominating
Commission, and defining its powers
and duties. .

Increasing the membership of the statu-
tory Security and Privacy Council (G.L.
c. 6, s. 170) and further defining its pow-
ers and duties.

Amending EO No. 74 re governor’s Code
of Fair Practices.

Amending E.O. No. 116 above.

Designating the State Department of
Mental Health as the state agency to
coordinate state drug abuse programs
and to perform duties under related fed-
eral aid legislation.

[April

Legal
Basis Cited

SEM

”

Legal

‘ Basis Cited

SEM

NC

NC

SEM, and P.L.
92-255
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EO
No.

119

120
121
122
123

124

125
126

127
128

129

Year
1975

|97§
1975
1975
1976

1976

1976
1976

1976
1976

1976

HOUSE — No. 6557

Part 1. — (con’d)
Governor Michael S. Dukakis, 1975-79

Subject

Reorganizing the Governor’s Commis-
sion on the Status of Women, and rede-
fining its powers and duties; EO No. 81
revoked. I

Establishing a Governor’s Managemént
Task Force, and definingits powers and
dutles

Establnshing a Social and Economic
Opportunity Council, and defining its

- powers and duties.

Establlshmg a Massachusetts Develop—
mental Disabilities Council, and defin-
ing its powers and duties.

Establishing a Local Government Advi- .
sory Committee, and defining its pow—
ers and duties.

Reorganizing the Office of Minority
Business Enterprise Assistance as the
State Office of Minority Business As-

* sistance, and redefining its powers and

duties; EO No. 90 superseded.

Establishing a Massachusetts Housing
Finance Agency Study Commission,

" and defining its powers and-duties. -

Regulating relations between Indian tri-

" bal councils and state agencies provid-

ing services to “Native Americans”.
Amending EO No. 114 re the Judicial

- Nominating Commission.

Establishing a Public Safety Council,
and defining its powers and duties.

Amending EO No.

128 immediately
above. ,
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SEM

CL

SEM

”

CL

SEM

”



146

EO
No.

130

131

132

133

134

135

136

137.

Year
1976

1976

1977

1977

1977

1977

1977

1977

HOUSE — No. 6557

Part II, — (con’d)

Governor Michael S. Dukakis, 1975-79

Subject

Restricting the awarding of state con-

tracts to firms participating in boycotts
ordered by foreign powers (i.e. against
Israel).

Amending EO No. 105 re Postsecon-

-dary Education Commission.

Establishing a Governor's Advisory
Committee on Computers and Data
Processing, and defining its powers and
duties.

Establishing regional criminal justice

planning agencies; defining their pow-

ers and duties; providing for implemen-

tation of the Federal Crime Control Act
of 1973 (P.L. 93-83).

Promoting the economic revitalization
of downtown centers of cities and towns
by establishing procedures re locating
state offices and buildings therein.

Establishitig a Massachusetts Statewide -

Health Coordinating Council, and de-
fining its powers and duties; implement-

"ing the National Health Planning and

Resources Development Act of 1974
(P.L. 93-641).

Establishing a Governor’s Commission
on the Status of Women, and defining
its powers and dutles, EO No. 119 re-
voked.

Establishing a Governor’s Advisory
Council on Puerto Rican and Hispanic
Affairs, and defining its powers and du-
ties; EO No. 69 revoked.

[April

Legal
Basis Cited

SEM

NC

SEM

CL, and P.L.
93-83

SEM
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EO
No.
138

139

140

141
142
143

144

145

146

Year
1977

1977

1977

1978
1978
1978

1978

1978

1978

HOUSE — No. 6557

Part II. — (con’d)

‘Governor Michael S. Dukakis, 1975-79

Subject

Establishing an Advisory Council on
Vocational and Technical Education,
and defining its powers and duties; im-
plementing federal statutes (P.L. 90-
576; and P.L. 94-482); EO Nos. 66 and
79 revoked.

Establishing a Governor’s Local Educa-
tional Advisory Council, and defining
its powers and duties. .

Establishing a Massachusetts Occupa-
tional Information Coordinating Com--
mittee to implement certain federal sta-
tutes, and defining its powers and:du-

ties. - .

Amending EO No. 122 re the Massa-
chusetts Developmental Disabilities
Council.

State of emergency re Blizzard of Feb-
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Legal
Basis Cited

SEM

-

”

SEM, and P.L.
94-482

SEM

SEM and CDA

ruary 7, 1978; civil defense regulations »

for said emergency.

Equal employment opportunities for

the handicapped; affirmative action re--

quirements for state agencies. -

Coordination of state agency efforts in
civil defense emergencies in wartime
and in natural or other disasters; EO

‘No. 25 revoked.

Consultation by state agencies with lo-
cal governments re administrative man-
dates of such agencies imposing finan-

- cial burdens on such local governments.

Amending EO No. 137 re the Gover-
nor’s Advisory Council on Puerto Ri-
can and Hispanic Affairs.

CL

CDhA

SEM

NC
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EO
No.

147

148

149

150

EO
No.

151

152

153

154

155

156

Year
1978

1978

1978

1978

Date
1979

1979

1979

1979

1979

1979

HOUSE — No. 6557

Part II. — (con’d)

Governor Michael S. Dukakis, 1975-79

Subject

Establishing a Governor’s Code re the
Suspension and Debarment of Public
Contractors.

Amending EO Nos. 105 and 131 re the
Post-secondary Education Commis-
sion.

Regulations re state coordination and
participation in the National Flood In-
surance Program (24 CFR s. 1909 et
al.).

Establishing an Office of Handicapped
Affairs and a Handicapped Affairs
Advisory Council in the State Office of
Affirmative Action, and defining their
powers and duties.

Governor Edward J. King, 1979-

Subject

Amending EO Nos. 114 and 127 re the
Judicial Nominating Commission.

Establishing 2 Governor's Management
Task Force, and defining its powers and
duties.

Authorizing the Executive Office of
Communities and Development toapp-
ly for federal aid for fuel assistance to
low-income families.

Amending EO No. 151 re the Judxcnal
Nominating Commission.

Establishing a Governor’s Commission
to Simplify Rules and Regulations, and
defimng its powers and duties.

-Reorganizing the Governor’s Commis-

sion on the Status of Women, and rede-
fining its powers and duties.

[April

Legal
Basis Cited
CL

NC

CL

CL

Legal
Basis Cited

NC

CL

NC

SEM
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EO
No.

157
158
159
160

161

162

163

164

- 165

Year
1979

1979

1979

HOUSE — No. 6557

Part II. — (con’d)

Governor Edward J. King, 1979-

Subject

Estabhshmg state policy re the alloca-
tion and use of federal grants under the
Comprehensive: Employment and

\Trammg Act of 1973 (29 USCss. 801 et

seq.).

Revoking EO No. 121 re the establish-
ment of the Social and Economic Op-
portunity Council.

- Establishing a Governor’s Advisory

Committee on Children and the Family,

- and defining its powers and duties.

1979

1979

1979

1979

1979

1979 -

Establishing emergency regulations re
the distribution of gasoline during na-
tiohal energy shiortage.

Amending EO No. 156 re Governors

Commlsswn on the Status of Women‘

Establishing “a Governor’s Advisory

‘Committee on. Veterans’ Affalrs and

defining its powers and duties.

Establishing furthier emergency régula-
tions re the distribution of gasoline dur-
ing national energy shortage; sales of
gasoline by Massachusetts vendors. to
Connecticut motorists.

Amending EO No. 123 re the Local
Government Advisory Committee.

Requiring the Marine Fisheries Advi-
sory Commission and the Division of
Marine Fisheries to develop a compre-
hensive fisheries policy for the Com-
monwealth under the Federal Fisheries

-Management and Conservation’ Act of

1976,
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Legal
Basis Cited -

SEM

CL

.SEM: CDA; PEO
No. 12140

NC

SEM

SEM; CDA; PEO
No. 12140

NC

SEM
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EO
No.

166

166A

- 167

168

169
170

171

Year

1979

1979

1979 -

1979

1979

1979

1979

HOUSE — No. 6557

Part 1. — (con'd)

Governor Edward J. King, 1979-

Subject

Providing for the establishment of an
electronic data processing center and
planning unit in the Executive Office for
Administration and Finance,

‘Establishing a Massachusetts Juvenile
Justice Advisory Comnmiittee, and defin-
ing its powers and dutics; designating
the Massachusetts Committee on Crim-

‘inal Justice as the state agency to imple-

ment the state juvenile justice plan
under the Federat Juvenile Justice and
Delinquency Prevention Act of 1974
(P.L. 93-415).

Establishing a Development Permit
Coordination Office in the Governor’s
Development Office, and defining its
powers and duties; regulating state
agency applications for federal funds.

Requiring state permit-granting and
regulatory agencies to provide certain

_ information and materials to the Gover-

nor’s Commission to Simplify Rules
and Regulations.

Establishing a Massachusetts Foreign
Business Council in the Governor’s of-
fice, and defining its powers and duties.

Establishing a Governor’s Task Force
on Automobile Theft, and defining its
powers and duties.

Amending EO No. 170 immediately
above..

[April

Legal '
Basis Cited

CL

CL

SEM

NC
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EO
No.

172

173

174

175

176

177

178

179

180

Year
1979

1980

1980

1980

1980

1980

1980

1980

1980

HOUSE — No. 6557

Part II. — (con’d)

Governor Edward J. King, 1979--

Subject

Taking over the direction and control of
the Massachusetts Bay Transportation
during a fiscal emergency, and designat-
ing the MBTA Board of Directors as
gubernatorial agents to administer the
Authority.

Establishing a Governor's Committee
on Property Tax Relief, and defining its
powers and duties.

Establishing advisory committees to as-
sist in implementing the recommenda-
tions of the Governor’s Management
Task Force, and defining their powers
and duties.

Amending EO No. 132 re the Gover-
nor’s Advisory Committee on Com-
puters and Data Processing.

Establishing a Special Commission on
the Laws and Regulations Governing
the Alcoholic Beverage Industry, and
defining its powers and duties.

Amending EO No. 162 re the Gover-

nor’s. Advisory Committee on Veterans”

Affairs.

Amending EO No. 151 re the Judncnal
Nommatmg Commission. '

Estabhshmg a Task Force on,Electr’ic
Utility Fuel Costs, and defining its pow-

- ers and duties.

_ State office white paper recycling pro-

gram.

151

Legal
Basis Cited

SEM; CDA;
G.L.c. J61A,
s. 20

CL

SEM

NC

”
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EO
No.

181

182

183

184

185

186

187

188

Year
1980

1980

1980

1980

1980

1980

1980

1980

HOUSE ~ No. 6557

Part I1. — (con’d)
Governor Edward J. King, 1979-

Subject

Defining barrier beaches, and providing
for the administration of state and fed-
eral aid therefor; regulating the manage-
ment of such beaches owned by the
state.

Amending EO No. 173 re the Gover-
nor’s Committee on Property Tax Re-
lief. .-

Establishing a Government Service Ca-
reers: Program and administrative unit
in the Division of Personnel Adminis-
tration; defining the objectives of such
program; defining the powers and duties
of the Director of the Government
Services Careers Program (an office
created by this EO).

Establishing a Governor’s Task Foree
on Probate and Family Court Proce-
dures, and defining its powers and du-
ties.

Establishing a Bay State Skills Commis-

sion, and defining its powers and duties..

Establishing a Governor's Task Force -
on Juvenile Crime, and defining its pow-.

ers and duties.

Méndating that Secretariats of the -

Commonwealth define the scope,. in-
tent, and purpose of regulations being
adopted as part of all existing and new-
ly-promulgated regulations, and resolve
any inter-agency regulatory conflicts.

Amending EO No. 132 re the Gover-
nor’s Advisory Committee on Compu-
ters and Data Processing.

[April

Legal
Basis Cited

CL

NC.

CL

SEM

CL
SEM

CL
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EO
No.

189

190

Year
1980

1980

HOUSE - No. 6557

Part II. — (con’d)

Governor Edward J. King, 1979-

Subject

Declaring a state of emergency re the

financing and continued operation of
the Massachusetts Bay Transit Authori-

ty; taking control of the Authority, and -

placing its management in the Secretary
of Transportation and Construction
and the MBTA Board -of Directors;
authorizing the Authority to spend not
more than $41 million in excess of the
budget authorized by the MBTA Advi-
sory Board for fiscal 1980.

Regulating off-road vehicle (“dune bug-
gy”) operation on public Jands contain-
ing coastal wetland resources.

153

Legal
Basis Cited

SEM; CDA;
G.L. c. 161A;
s. 20,
“any other
powers under
Constitution.”

CL
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APPENDIX B

Executive Order of President John F. Kennedy Relative
To the Preparation, Presentation, Filing and Publication
of Presidential Executive Orders and Proclamations

EXECUTIVE ORDER 11030 of June 19, 1962
(As Amended)

Note: In the text of this Executive Order, beiow, amending Execu-
tive Orders are cited parenthetically at the end of the amended section.
Also indicated parenthetically is the citation to this Executive Order,
as amended, as it has been mcorporated into the Code of Federal
Regulations, as Title 1, c. 1, Part 19, ss. 19.1-19.6, this latter citation
being given in the standard federal manner.

By virtue of the authority vested in me by the Federal Register Act
(49 Stat. 500, as amended; 44 U.S.C. 301 et seq.), and as President of
.the United States, 1 hereby prescribe the following regulations govern-
ing the preparation, presentation, filing, and publication of Executive
orders and proclamations:

Section 1. Form. Proposed Executive orders and proclamations
shall be prepared in accordance with the following requirements:

(a) The order or proclamation shall be given a suitable title.

(b) The order or proclamation shall contain a citation of the au- |
thority under which it is issued.

(c) Punctuation, capitalization, spelling, and other matters of style
shall, in general, conform to the most recent edition of the Style
Manual of the United States Government Printing Office.

(d) The spelling of geographic names shall conform to the decisions
of the Board on Geographic Names, established by Section 2 of the Act
of July 25, 1947, 61 Stat. 456 (43 U.S.C. 364a).

(¢) Descriptions of tracts of land shall conform, so far as practica-
ble, to the most recent edition of the “Specifications for Descriplions
of Tracts of Land for Use in Executive Orders and Proclamations,”
prepared by the Bureau of Land Management Department of the
Interior.
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(f) Proposed Executive orders and proclamations shall be typewrit-
ten on paper approximately 8 x 13 inches, shall have a left-hand
margin of approximately 1!4 inches and a right-hand margin of ap-
proximately 1 inch, and shall be double-spaced, except that quota-
tions, tabulations, and.descriptions of land may be single-spaced.

(g) Proclamations issued by the President shall— conclude with the
following described recitation —

IN WITNESS WHEREOF, 1 have hereunto set my hand this
day of . , in the year of our Lord
., and of the lndependence of the United

States of Amenca the

(Amended by Executive Order 11354, 5. 1, of 1967, issued by Presi-
dent Lyndon B. Johnson; | CFR 19.1).

Section 2. Routing and approval of drafis. (a) A proposed Execu-
tive order or proclamation shall first be submitted, with seven copies
thereof, to the Director of the Office of Management and Budget,'
together with a letter, signed by the head or other properly authorized
officer of the originating Federal agency, explaining the nature, pur-
pose, background, and effect-of the proposed Executive order or
proclamation and its relationship, if any, to pertinent laws and other
Executive orders or proclamations.

(b) If the Director of the Office of Management and Budget ap-
proves the proposed Executive order or proclamation, he shall trans-
mit it to the Attorney General for his consideration as to both form
and legality.

(c) If the Attorney General approves the proposed Executive order
or proclamation, he shall transmit it to the Director of the Office of the
Federal Register, National Archives and Records Service, General
Services Administration: Provided, that in cases involving sufficient
urgency the Attorney General may transmit it directly to the President;
and provided further, that the authority vested in the Attorney Gener-
al by this section may be delegated by him; in whole or in part, to the
Deputy Attorney General, Solicitor General, or to such Assistant
Attorney General as he may designate,

1. When the name of the Bureau of the Budget was changed by statute to the “Office of Management and
Budget”, the Office of the Federal Regmer corrected these references in this Executive Order accordingly.
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(d) After determining that the proposed Executive order or procla-
mation conforms to the requirements of Section 1 of this order and is
free from typographical or clerical error, the Director of the Office of
the Federal Register shall transmit it and three copies thereof to the
President.

(e) If the proposed Executive order or proclamation is disapproved
by the Director of the Office of Management and Budget or by the
Attorney General, it shall not thereafter be presented to the President
unless it is accompanied by a statement of the reasons for such disap-
proval. (1 CFR 19.2).

Section 3. Routing and certification of originals and copies. (a) If
the order or proclamation is signed by the President, the original and
two copies thereof shall be forwarded to the Director of the Office of
the Federal Register for publication in the FEDERAL REGISTER.

(b) The Office of the Federal Register shall cause to be placed upon
the copies of all Executivé orders and proclamatlons forwarded as
provided in subsectlon (a) of this section the following notatlon, to be
signed by the Dlrector or by some person authorized by him to sign
such notation: “Certified to be a true copy of the original.”

(Amended by Executive Order 11354, s. 2 of. 1967, issued by Presi-
dent Lyndon B. Johnson; 1 CFR 19.3).

Section 4. Proclamations calling for the observance of special days
or events. Except as may be otherwise provided by law, responsibility
for the preparation and presentation of proposed proclamations call-
ing for the observance of special days, or other periods of time, or
events shall be assigned by the Director of the Office of Management
and Budget to such agencies as he may consider appropriate. Such
proposed proclamations shall be submitted to the Director at least
sixty days before the date of the specified observance. Notwithstand-
ing the provisions of Section 2, the Director shall transmit any ap-
proved commemorative proclamations to the President. (Amended by
Executive Order 12080 of 1978, issued by President Jimmy Carter;
ICFR 19.4).

Section 5. Proclamations of treaties excluded. Consonant with the
provisions of Chapter 15 of Title 44 of the United States Code (44
U.S.C. 1511), nothing in these regulations shall be construed to apply
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to t_reaties, conventions, protocols, or other international agreements,
or proclamations thereof by the President.! (1CFR 19.5).

Section 6. Definition. The term “Presidential proclamations and
Executive orders”, as used in Chapter 15 of Titlé 44 of the United
States Code (44 U.S.C. 1505(a)), shall, except as the President or his
representative may hereafter otherwise direct, be deemed to include
such.attachments thereto as are referred to in the respectlve preclama-
tions or orders 2 (1CFR 19.6).

Section 7. Prior order. Upon its publlcatlon in the FEDERAL
REGISTER, this order shall supersede Executive Order No. 10006 of
October 9, 1948, (This section not included in 1 CFR 19).

The regulations prescribed by this order shall be codified under Title
1 of the Code of Federal Regulations. '

JOHN F. KENNEDY
THE WHITE HOUSE,
“June 19, 1962

1, This text was corrected by the Office of the Federal Register to reflect statutory changes. The original section
read thus: “Consonant with the provisions of Section 12 of the Federal Register Act (49 Stat. 503;44 U.S.C.
312), nothing in this order shall be construed to apply to treaties, conventions, protocols, or other
international agreements, or proclamations thereof by the President.” .

2, The statutory citation in this text was corrected by the Office of the Federal lleglsur to reflect statutory
amendments. The former citation was: “Section 5(a) of the Federal Register Act (44 U.S.C. 305(a)).”
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'APPENDIX C

Selected Bibliography of Documents Relative
to Executive Orders

Law Review Articles

“Gubernatorial Executive Orders as Devices for Administrative Direc-
tion.and Control,” fJowa Law Review, Vol. 50(1964-65), College of
Law, University of Iowa, Iowa City, lowa, pp. 78-98. ,

Hebe, William, “Executive Orders and The Development of Presiden-
tial Power,” Villanova Law Review, Vol. XVII, 1972, School of
Law, Villanova University, Villanova, Pa., pp. 6884712.-

King, Susan B,, “Comment — Executive Orders of the Wisconsin
Governor,” Wisconsin Law Review, Vol. 1980, No. 2, Law School
of the University of Wisconsin, Madison, Wis., pp. 333-365.

Swindler, William F., “The Executive Power in State and Federal
Constitutions,” Hastings Constitutional Law Quarterly, Vol. 1,
No. 1, Spring 1974, Hastings College of Law, University of Califor-
nia, San Francisco, Calif., pp. 21-29.

Trickey, F. David, “Comments — Constitutional and Statutory Bases
of Governors’ Emergency Powers,” Michigan Law Review, Vol. 64
(1965-66), University of Michigan Law School, Ann Arbor, Mich.,
pp. 290-307.

Articles in Other National Publications

Beyle, Thad L. “The Governor’s Formal Powers: A View from the
Governor’s Chair,” Public Administration Review, Vol. 28, No. 6,
November-December 1968, American Society for Public Adminis-
tration, Washington, D.C., pp. 540-545.

Council of State Governments, The Governor — The Office and Its
Powers, Pub. RM-486, Lexington, Ky., 1972, 34 pp. (Entire issue).

National Municipal League, Model State Constitution, 6th ed., New
York, N.Y., 1963, 128 pp.; Art. V, “The Executive,” at pp. 65-77.

Rich, Bennett M., The Governor, State Constitutional Studies Proj-
ect, No. 3, Natxonal Municipal League, New York, N.Y., 1960, 39
pp. (Entire issue).
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Rich, Bennett M., “The Governor as Policy Leader,” Salient Issues of

' Consntutzonal Revision, National Municipal League, New York,
N.Y, 1961, 192 pp.; c. 6, at pp. 80-97; “The Governor as Adminis-
trative Head,” c. 7, at pp. 98-114.

State Materials
. Arizona
Arizona Legislative Council, Executive Orders of Governor, Memo-

randum to Auditor General, Phoenix, Ariz., April 24, 1980 4 pp.
mimeo.

Hlinois _
Commission on State Government, Report to the General Assembly

and Governor, Springfield, 1ll., January 1967, 134 pp.; “Direction
of Administration by the Governor,” at pp. 8-10.

lllinois Legislative Council, Reorganization by Executive Order, File
No. 6-636, Springfield, 1ll., November 7, 1967, 5 pp. mimeo; Basis
Jor Executive Orders in lllinois, File No. §-314, September 13,
1973, 7 pp. mimeo; Accommodating Statute to Changes Made by
Executive Reorganization Orders, File No 8-790, May 11, 1977, 3
pp. mimeo. .

Kansas

State Supreme Court, Van Sickle v. Shanahan, 212 Kan. 426 (1973),
Re executive orders reorganizing agencies of executive branch of
state government, et al.

Maryland

Attomey General, Opxmon re Pubhc Ethtcs Law and Status of Boards
and Commissions Established by Statute, Legislative Rule, or
Executive Order with Force of Law, Opinion No. 80-049 (July 25,
1980), 4 pp. mimeo.
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Massachusetts

Attorney General, Report, Public Doc. No. 12 (1943), Opinion re
Authority of Governor to Enforce Regulations and Orders Estab-
lished by the United States Price Administrator, May 26, 1943, at
pp. 53-55; Public Doc. No. 12 (1945), Opinion re Governor’s
Emergency War Power and Executive Orders, August 18, 1943, at
pp. 68-70; Public Doc. No. 12 (1968), Opinion re Executive Order
No. 67 Authorizing Regulation of Certain Physicians in Wartime,
September 27, 1966, at pp. 78-80; Public Doc. No. 12 (1976),
Opinion re Executive Order No. 74 Establishing a Code of Fair
Practices, November 20, 1973, at pp. 86-89; Massachusetts Bay
Transportation Authority Advisory Board, et al., Plaintiffs, v.
Edward J. King, Governor of the Commonwealth of Massachu-
setts, et al., Defendants, Brief for the Commonwealth in S.J.C.,
Suffolk SS, No. 2259, November 1980, 95 pp. mimeo.

Curran, Dennis J., Office of Legal Counsel to the Governor, Executive
Orders, Memorandum, March 8, 1979, 5 pp. mimeo. '

Gleason, Herbert P., and Martin, Thos. H. (Mason & Martin, Attys.),
Massachusetts Bay Transportation Authority Advisory Board, et
al., v. Edward J. King, Governor of the Commonwealth of Massa-
chusetts, et al., Defendants-Appellees, Brief for Massachusetts Bay
Transportation Authority Advisory Board in S.J.C., Suffolk SS,
No. 2259, November 1980, 48 pp.

Legislative Research Council, Compliance of State Agenczes with the
Massachusetts Administrative Procedure Act Boston, Mass., No-
vember 29, 1961; 55 pp. mimeo; Constitutional and Statutory
Powers of the Executive (Governor' s) Council, Boston, Mass.,
April 16, 1964, 54 pp. mimeo.

Special Commission on the Structure of the State Government, Rule
Making by Administrative Agencies and Judicial Review of Ad-
ministrative Actions, Study Unit No. 17, Consultant’s Memoran-
dum, by Robert M. Segal, Esq.,-Boston, Mass., September 1952,
34 pp.

Supreme Judicial Court Opinions:

Agency regulations, power of governor to alter: Opinions of
the Justices, 324 Mass. 376 (1949).
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Executive Council, gubernatorial powers independent thereof:
Opinions of the Justices, 190 Mass. 616 (1906).

- Executive orders conflicting with statutes: Opinions of the Jus-
tices, 315 Mass. 761 (1944); Director of the Civil Defense Agen-
cy-and Office of Emergency Preparednéss v. Civil Service Com-
mission, 373- Mass. 401 (1977). |

Executive orders creating advisory bodies: Opinions of the Jus-
tices, 368 Mass. 866 (1975).

Federal aid programs, independent authority of governor as to:
Opinions of the Justices, 375 Mass. 85 (1978); Massachusetts
Bay Trensportation Authority Advisory Board v. Massachu-
setts Bay Transportation Authority, 1981 Mass. Adv. Sheets
403,

Governor as agent of Legislature, executive-orders: Lirector of the
Civil Defense Agency and Office of Emergency Preparedness v.
Civil Service Commission, 373 Mass. 401 (1977)

Governor as agent of Legislature, power of latter to assign duties
and functions to former: Opinions of the Justices, 302 Mass. 605
(1939). o

Laws, duty of governor to enforce: Opinions of the Justices, 375
Mass. 827 (1978), 375-Mass. 851 (1978). .

Legislative validation of executive orders and acts: Nichols v.
Commissioner of Public Welfare, 311 Mass. 125 (1942); Direc-
tor:of the Civil Defense Agency and Office of Emergency Pre-
paredness v.- Civil Service Commission; 373 Mass. 401 (1977).

State appropriations, authority of governor as to: Opinions of the
Justices, 302 Mass. 605 (1939), 375 Mass.. 827 (1978).

Supreme executive magistrate, inherent powers of governor as:
Opinions of the Justices, 368 Mass. 866 (1975), 375 Mass. 827
(1978); Massachusetts Bay Transportation Authority, 1981
Mass. Adv. Sheets 403.

Suspension of laws by governor: Opinions of the Justices, 315
Mass. 761 (1944); Director of the Civil Defense Agency and
Office of Emergency Preparedness v. Civil Service Commission,
373 Mass. 401 (1977).

War and emergency powers of governor: Opinions of the Justices,
315 Mass. 761 (1944); Massachusetts Bay Transportation Au-
thority Advisory Board v. Massachusetts Bay Transportation
Authority, 1981 Mass. Adv. Sheets 403.
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Mississippi

Attorney General, Opinion re Emergency Powers of Governor, Au-
gust 9, 1979, 3 pp. .

Joint Committee on Performance Evaluation and Expenditure Re-
view, Miss. Legislature, A Report on the Executive Orders Issued
by Paul B. Johnson, John Bell Williams, and William L. Waller,
Jackson, Miss., 1975, 11 pp. -mimeo.

New York

Temporary State Commission on the Constitutional Convention,
State Government, New York, N.Y., March 31, 1967, 227 pp.; Part
3, pp. 72-77, 93-94, 103-104.

Pennsylvania
Supreme Court Opinions:
- Classification and status of executive orders of Governor, Shapp v.
Butera, 22 Comm. Ct. 229 (1976).
Authority of courts re gubernatorial executive orders, Robinson v.
Shapp, 23 Comm. Ct. 153 (1976).

Wisconsin

Wis. Legislative Council, Legislative Oversight: Review of Adminis-
trative Rules, Information Mcmorandum 79-1, Madison, Wis.,
February 28, 1979, 23 pp. mimeo.

Wis. Legislative Reference Bureau, The Use of the Executive Order by
Wisconsin Governors, Information Bulletin 76-1B-10, Madison,
Wis., December 1976, 5 pp.
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APPENDIX D

Gubernatorial Ceremonial Proclamations Required By
The Massachusetts General Laws

Note: The statute mandating each proclamation is cited in abbre-
viated form thus — *“(6:12),” indicating Massachusetts General Laws,
C. 6, s. 12, as amended through December 31, 1980.

35 Historical Anniversaries (Days)

Susan B. Anthony (6:15E)
Armenian Martyrs (6:1511)
Armistice (6:15R)

Commodore John Barry (6:12E)
Bataan-Corregidor (6:15Z)
Battle of Bunker Hill (6:12C)

Battle of New Orleans (6:12F) .
Boston Massacre.: (6:12D)

John Carver (6:15HH)
Columbus (6:12V)

Evacuation Day (6:12K)
Federal Constitution (6:15A);

Flag Day (6:14) ‘

Peter Francisco (4:17; 6:12S)
Independence Day (6:15DD)
Iwo Jima (6:12AA)

Jamaican Independence (6:12Z)
JohnF. Kennedy (4:7; 6:15L)

Martin Luther King, Jr. (6:15S)
Thadeusz Kosciuszko (6:12BB)
Marq. de Lafayette (4:7; 6:12H)
Liberty Tree (6:15L)

Abraham Lincoln (6:13)
Horace Mann (6:12T)

Patriots’ Day (6:12J)

-Pear] Harbor (6:12DD)

Polish Constitution (6:12R)

General Pulaski (6:12B)

St. Jean de Baptiste (6:1500)

Spanish War and Battleship Maine
Memorial Day (6:14A)

State Constitution {6:14B)
Town Meeting (6:15PP)
United Nations (6:12N)
U.S. Marine Corps (6:15Q)
George Washington (6:12T)

30 Other Designated Days or Occasions

Arbor and. Bird (6:15) :
Army and Navy Union (6:12T)

Mothers (6:12T)
National Hunting
and Fishing (6:15W)

Battleship Massachusetts (6:15M)National Mourning (167:52)

Childrens (6:12U)
Disabled American Veterans'
Hospital (6:12T)

National Rejoicing (167:52)
Purple Heart (6:12T)
Social Justice for Ireland (6:15U)
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Endangered Species (6:15EE) ~ ~ State Walking Sunday (6:15NN):
Fathers (6:12T) Student Government (6:12M)
Fire Fighters Memorial Sunday
(6:15J)) : Teachers (6:12X)
. Grandparents and Senior Citizens
6:121) Veterans (6:12A)
Italian-American War Veterans Veteran Firemen’s Muster (6:12L)
of the United States (6:15J)

Kalevala (6:15T) Veterans of World War I

Loyalty (6:120) Hospital (6:127T)
Maritime (6:12Y) Vietnam Veterans (6:15 MM
Memorial Day (6:12Q) White Cane Safety (6:15V)
Retired Members of the Youth Honor (6:15G)

Armed Forces (6:15CC)

23 Designated Weeks and Months

Amencan Education Wk. (6:12G)Licensed Practlcal Nurse

Week (6:15LL)
American History Mo. (6:15C) Massachusetts Art Wk. (6:15D)
American Indian Hentage Massachusetts Nationa)
Wk (6:12]) - Guard Wk. (6:15BB)
Boy Scout Wk. (6:15H) ‘ ’ _
Child Nutrition Wk. (6:15X) National Family Wk. (6:15KK)

Civil Rights Wk. (6:12P) Police Officers Wk. (6:15N)
Cystic Fibrosis Wk. (6:15K) Pro-Life Mo. (6:15FF)
Earth Wk. (6:14C) Public Employees’ Wk. (6:12CC)
Employ the Handlcapped Wk. '
(6:15F) -Secretaries Wk. (6:15AA)
-‘Employ the Older Worker Wk,
(6:15GG) - Senior Citizens Mo. (6:15B)
Jaycee Wk. and Day (6:15Y) Sight-Saving Mo. (6:12W)
Keep Massachusetts - Fraffic Safety (6: lSP)

Beautiful Mo. (6:150)
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