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Ordered, That the Legislative Research Council be authorized and
directed to make a study and investigation of the constitutional and
statutory authority of the governor to issue executive orders having the
force of law; and that said Council fie its statistical and factual report
hereunder with the Clerk of the House of Representatives on or before
the last Wednesday of February in the year nineteen hundred and
eighty-one.

Adopted:
the House of Representatives, June 27, 1980

By the Senate, in concurrence, June 30, 1980
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SENATE AND HOUSE OF REPRESENTATIVES

To the HOllorable Senate and House of Representatives:

LADIES AND GENTLEMEN: - In compliance with the legisla-
tive directive in House, No. 6782 of 1980, the Legislative Research
Council submits herewith a report prepared by the legislative Re-
search Bureau relative to the constitutional and statutory authority of
the Governor to issue executive orders having the force of law.

The Legislative Research Bureau is restri ted by statute 10 "sta-
tistical research and fact-finding." Hence, this report. contains only

ctual matc:rial without recommendations or legislative proposals by
that Bureau. It does not necessaFilyreflect the opinions of the under-
si ned members of tbe Legislative Research Council.

Respectfully submitted,

HE LEGISLATIVE RESEARCH COUNCIL

Sen. ANNA P BUCKLEY of Plymouth Chairman
Rep. MICHAEL J. LOMBARDI of Cambridge. House Chairman
Sen. JOSEPH B. WALSH of Suffolk
Sen. JOHN F. PARKER of Bristol
Sen. ROBERT A. HALL of Worcester
Rep. WILLIAM P NAGLE, JR. of Northampton

ep. IRIS K. HOLLAND of Longmeadow
ep. SHERMAN W. SALTMARSH, JR. of Winchester-
ep. BRUCE.N. FREEMAN of Chelmsford

Rep. CHARLESN. DECAS of Wareham
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LETTER OF TRANSMITTAL TO THE
lEGISLATIVE RESEARCH COUNCIL

To the Members of the Legislative Research Council:

LADIES AND GENTl,EMEN: - The joint .order House, No.
6782 of 1980, reprinted on the inside of the front cover of this report, 
directed the Legislative Research Council to study and investigate the
constitutional and statutory authority of the Governor to issue execu-
tive orders "having the force of law.

The Legislative Research, Bureau submits such a report herewith. Its
scope and. content have been circumscribed by statutory provisions
which limit Bureau output to factual reports, without recommenda-
tions by the Bureau. The preparation of this report was the primary
responsibility of James Hugh Powers of the Bureau staff.

Respectfully submitted,

DANIEL M. O' SULLJVAN, Director
Legislative Research Bureau
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protocols which become tbereby a part of the "supreme law of the
land"; su(h proclamations activate international agreements of lesser
stature, such as .executive agreements on foreign trade matters.

British and Colonial Origins of the Gl,bernatorial Executive Order.

Although the use of executive orders by Massachusetts governors on
a formal, systematicbasis\ is a relatively recent development in this
century, the gubernatoril executive order has ancient legal origins
tracing .baek to the "writs" issued by Anglo-Saxon monarchs of Eng-
land, and to "Orders in C()uncil" which have been used in Engblnd
since the Middle Ages. '1 .

Originally, these bltier orders were forinulatedhythe EngUshmo-
narch, with the advice otbis Privy Council, a b04y comOsd of
leading nobles and tbe king s chief mim ters. With the evolution: of
parliamentary lovemment:after the downfall of James Uin)6S9, 
Prime Minister and his Cabinet ilcersbecame members of., and the
controllin force in the Prv)' unil, as tbe' mODcb' s role declined
to. .lorm8lit,. Orders in Co nei enttdl an exereiseofthe inhertnt
legilative and executive puwers of the CrOWD. derived from Briti
common law, and have been used as directives to adrrimstrative alld
judicial authoriti4s fortbe execution of policies otthe British Goverll
ment and for tbe administrative implementation of laws enadedby
Parliament.

The American Colonists. were familiar with Order in Council 
their uses, and adapted this form of executive order. to their own
political system, in the for.. of orders issued by the colonial governors
by and with the advice and consent" of a governor s (executin)

council. With modifications reflecting the Separation of Powers Doe-
trine, these practices werecarriecJ ove into tbe republican constitu-
tions adopted by Massachusetts and the other states following the
outbreak of the American Revolution. As governor s coundlswere
eliminated, or shorn of functions, executive orders became orders of
the governor alone in most instances.

Increased Use of Gubernatorial Executive Orders in MassachusetlS

With an increase in their duties and responsibilties tbrough consti.
tutional and st"tutory action, Massachusetts governors have resorted
increasingly to executive orders for policy, administrative and other
reasons. Between 1941 and 1947, a total of 99 executive orders wert
issued by Governors Saltonstall, Tobin and Bradford, nearly aU oj
them under the War Powers Act of 1941 and 1942.. A briefthree..year
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,et unadjudicated "inherent powers" of tommon law character, whieti
(Jas from tbe Colonial governorship. to the present governot.shfp
lIer a "Grandfather Clause" in th Constitution (Part II, c. VI, AtfiVI). 

TIe Supreme Judicial Court has held thatthe governor may, in fle
xercise of his "inherent" constitutional authority as "supreme exieu

live magistrate," use exec tive orders to create advisory commissions;
committee or councils to assist himih the performance of his d tie$
10 long as he does not yield to them responsibilities vested ultimately irlIim by the Constitution. 

. . . .

Th .Court has also rtWledthat, unlesspeeifically autborizl$d'
datute, the governor ma not, by executive order or otherwis.e; (8)
suspend a state law; (b) hange procedures mandated by law fo the
rormulation, amendment; and approval of regulations made by state
regultory agencies; (c) transfer appropriations from one line iietnin
the annual appropriation acts to another; or (d) impQimd appropriat.
ed funds in ways which alter or negate social and programpriolities
Itrdaned by the General 'Court. Statutes authorizing the governor to
suspend laws must be s cific as to the statutes he may suspend, and
may not give hiina vague "roving com ission" to suspend lawlGn
emergency or other grounds (Part I, Art. XX). The Court has emphas-
ized, as a general propoition, that gubernatorial executive orders may
not contravene any constitutional or statutory provision.

Within the above context, tbe Supreme Judicial Court has held
th tovernor may by executive order or otherwise take those measJIe8
necear to qualify the tate to rec ive federal financial. 8ssiS ct!
where suh measUres are authorized specific"ly or by very clear pd,
cad- in statutes. The governor s action must. be supported beY,oba
renable doubt by the legiSlativehistorr of the "tatute under w

~~~

biorder is to beisue, if tht a ioninvolveS suspension of ncitll'r

. . ".;

ste law in whole or in part. 
Sta,utoryBtses.
Th Maschustts statutoryprovlstons aUthorizing the goverhOl.

ise proclamations on 86 ceremonial occasions (76) rar outn m"j
thoS which make specific reference to his issuance of proclamlitt
aD executve orders having the foree of law (6). Two other stac.u,l
dealil .with gubernatorial executive orders inclJlde one such'
va6dating a partcular executive order, and a second lawreq
executve orders to be filed with jhestate sere,aryfor publicadori
th Maschusett Register. 

Th statues specifcaUyautborizing tbegovemor to issue proe_.
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tions and executive orders having the force of law permit him to do so
only in relation to emergencies arising from (;a)' war, sabotage and
Mbiihostile adivity, (b) civil disorders; (c) natural disasters
(d) water shortales, (e) nuclear accidents, and (f) fires. The principal
Sou'ree oftbe govemor s au.borlty aforesaid is the Civil Defense Ad of
'9SO (as amended). . 
i;lmplied gubematorial authority to issue-prodamations and execu-

tive, orden is founein (a) the Slichter Attoft94 (G.L. c.158B) whicb
,!eSts emergency powers inthegovernor' Jnirespe ttCi'private sector
industrial disputes whichthreateil he: pUblic e.ltha,.dsafety and

statuory provisions. relative to illterr pti lIs: .of the :ppblicmass
lJsportation services of theMassa usettsl Ba TJ'an portation Au-

thority (G.L. e. 161A, s. 20).

. , .

eept as to tbe foregoingrnaJor mergency, situat.oqs" tbeG,'I,,ral
Fpurt ba been reluctant to empow r thegO l!or,o i pr9cJ,
,tions and executive orders:r gula,ting the; pe,solJs, p, pertf'.II ;;Pr.o-"ral rigbts of t"e generalp 1!)ic" oranYiSegment th,r t,o,utsif;F*he
xecutive branch of the state government it$e1f. Instea,(I, : e G.fi,ral

(Court has preferred to rely. obdel gatiQns;o'regulatory aut"oti y to
fate,admiistrativeagendes and'quasi111 ieial agellciesto.imple ent

polic.ies and programs ordained by statute. That authority is , w
;)dthin the framework ofprocedur.1 and other safeguards manda
_kIf State Administrative Precedure Act and other controllng laws.

r;cmflicts Over Gubernator al Executive Ord.ers in Massachuseltf
AS governors baveresorted inueasinglyto the . use. o' "ec

pf"ers in , Masschustts, disputes have arisen, o er aUegatioll.t".teoftbes orders,have infringed thepow,ersl.eserved to tlie" ral
r.. bytbe Consttution by takingOD a pets of"execu'iYeJ.w lI.k-

I" contrary to the Separation of Powers A,rtele of the. COgstitutioa
(par I, Art. XXX).

Executive Order No. 7401 197Q. 01 July 16, '9'0,. GQvel!or 
fnmefs W. Sargnt estabHshe, by Exeeud'1eQt."JIo~:74,

I Code. of Fa'r Praetices, " requiring stateag des to . institute_ativeadon programs in rela f()#i qft~~ 'clln ISt o..o

c:1. :rr ::t:

" '.'

rements uponprh-ate enterpJ:ses taijtt' ed..cational i titu6

"' .

. Cipating in state programs, and up() foc,l. se.lOolc:ommitteeS.

::,,

101973, Attmey GeneraJ:RobertH. Qdinn ruled in\;alid tbe provi-
s of this executve order applying tolocal scbool committees. on
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the grounds that the inherent authority of the governor as supreme
executive magistrate does ot extend to the regulation oflocal govern.,

ment, absent an approprhlte enabling. statute. The Attorney General
concluded that the MunicJpal Home Rule 4men4lmentreserve to the
General Court alone the ultimate authority to prescribe s*andar4s of
municipal government. The General Court had enadedlaws out.",
ing discrimination at the local government level, but had passed no:liI

obliging . local government .to . institute affrmative. action pradic

. "

Executive Orders Nos. 172 of /979 and /89 of /980. These two
executive orders, issued by Governor EdwardJ. King, addresse4tWb
succesive, substantially identical, crises which arose when spendingb,
the Massachusetts Bay Ttansportation Authority (MBT A) outpa
its annual budgets for those fiscal. years, as pproved by the MBT'A
Advisory Board. When the latter refused to pr vide the full amounttof
supplementary appropriations sought by theMBT A, a shlit-down-' Qf
the transit system threatened. To forestall these interruptions ohetv-
ice, the governor issued the foregoing executie orders placilig!the
Authority under direct state administration, and authorizingspendin.
in excess of the budgets approved bylhe Advisory Board. Thelatt
body, and various other parties, challenged the executive orderscourt. 

Early in 1981, the Supreme. Judicial. Court invalidated the two
gubernatorial executive orders, on the grounds .that 'the statutes gr.ri
ing the governor emergency powers to . take over direction of lh,

MBT A do not include, among the emergencies therein enumeratM;,
emergencies caused bybuCtget disputes between. the Authority and,
Advisory Board. Hence, she Court concluded that thegovernorh
exceeded his powers as supreme execUtiye magistrate by susp mdiral
requirements of the MBT A: statutes without clear and specific statut
ry sanction by the General Court.

Gubernatorial Executive Orders in Other States
Constitutional Provisions 

The constitutions of 40 ofthe ther 49 s*ates are wholly silenton
subject of the governor s a..thori..yto issue execut!ve orders. Henc

ose jurisdidions, the governor must. rely upOitstatutes specilc:
authorizing such orders, or upon judicial interpretations ofhiscQ .
tutional authority as chiefexecutive, enforcer oIstate laws, an4'1; .

mander-in-chief, for his .po.wer to promulgate executive ordel's (
Ariz., Ark., Calif., Colo., Conn., Del. (;a., Ha.,. lda , Ind., fa.
La., Me., Minn., Miss., Mont., Neb., Nev., N.H., N,J., N.M., -
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legislatures, for the information of the legislature, or for legislative
review (Ky., Md., Mo., N.C., Ohio, Tenn., and Vt.

Litigation Over Gubernatorial Executive Orders
Disputes over the propriety and constitutionality of gubernatorial

executive orders are not unique to Massachusetts. They have been

occurring in other states With increasing frequency, as govemonhave
expanded their use of executive orders, emulating the tremendous
growth in the use of such orders by the President since the Great
Depression. The available data show a sharp upswing in the use of
gubernatorial' executive orders since the early 1968's. 

. . 

Governor. George C. Wallace of Alabama used exec:utive orders as a
means of defying federaliauthorities in school desegregation controv-
ersies of the 1960's. In 1970, the Colorado S preme Court heldu con.
stitutional a gubernatori,al executive order involving the state. in. a
federal program without; pri r state l gislati'Ve approval. In 197 and
1979, . th New York Court of;\ppeatsheld uneonstitutioriaf t",o
executive orders of Governor Carey dealing wi(h state personnel and
the letting of state contracts, because these orders went. beyohd tiie
adminstration of the law., to become attempted "exeeutivela:w,;mak-

ubernatorial executive orders have stirred up legal and political
controversies in 14 other; states as well (Alas., Calif., II., Kan., Ky.
Minn., Miss., N.H., N..I, Okla., Pa. rex., W.Va., nd Wii.). In
substantial.degree, these orders have been upheld. To pass judicial
muster, the governor s or er has to .be an exerCi of powers conferred
on him, expressly or by clear implication, by the stateeonstitUtion a.(f
statutes, and may .not inyade the constitutional reidms of \helegisla
ture or the courts. When.an executive order is specifically authodz,CI
by statute, it must not go beyond that law. 

Presidential Executive Orders

Legal Bases

Constitutional Provisions. The . United StatesConstitutfon ma-
no mention of presidential executive orders; The President' s power to
promulgate executive orders is derived from two.diferent -Sourees:' 

independent powers under . the Constitution and. statutes enactedtJl
Congress. A given presidental executive order may be based onoil.
the other, or both types of such authority. The latter is true whent'"
President and Congress share Jurisdiction over given functions ula
subjects.

The Federal Constitution provides that t e "executve" power shall
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defects. U the order is returned later to the OLC with changes, legal
scrutiny by the OLC is repeated. Once a propC)sed presidential execu-
tive order clears the OLC, it is submitted to the President for his final

tion. If the OMB or originating agency inists upon a presidential
executive order notwithstanding 0 LC legal objections, OLC forwards
to the President a legal memorandum statine the objections of the
Departent of Justice.

. When a presidential executive order receives the President' s signa-
ture, it is transmitted to the Offce of the Federal Register for publi.ea-
don in the Federal Register.
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GUBERNATORIAL EXECUTIVE ORDERS

CHAPTER I. INTRODUCTION

Legislative Study Directive

House, No. 6782, the joint order requiring this study by the Legisla-
tive Research Council relative to the constitutional and statutory
authority of the governor to issue executive orders having the force of
law, was \ introducedinto the House of RepresentatIves on June 27
J980 by the House Chairman of that Council,rRepresentative Michael
J. Lombardi of Cambridge. This joint order was approved by the
Committees on Rules of the two branches , acting concurrently, and
was adopted by the House of Representative, on that same day.
Adoption of the study directive by the Senate, in concurren , fol-
lowed on June 30, 1980.

This report, resulting from the above study mandate, is the first
examination of gubernatorialpowers to issue executive orders to have
been authorized by the General Court. It reflects an increasing legisla-
tive interest in the growing recourse of governors to use of the execu-
tive order device since World War II , and the implications of that
device. for the constitutional separation of powers among the legisla-
tive, executive and judicial branches of the state government, the
constitutional system of checks and balances, and legislative oversight
of operations of the executive branch of the state governmeQ$.

That legislative interest has een heightened by recent litiga ion
chaUenging the use of executive orders by His ExceJlency, Governor
Edward J. King, to assume direct control of the management and
operations of the Massachusetts Bay Transportation Authority
(M BT A) and to authorize expenditures by that" agency in excess of
budgets approved by the MBTA Advisory Board (compose of repr
sentatives of the municipalities belonging to the Authority). 1 The

I. Executive Orders Nos. 172 of December 18. 1979 and 189 of November 18. 1980; Ma33Q hu:r1l3 l1y
Tran3port;tion Authority Advi30ry Bord. et al.. v. King. Supreme Judicia Coun. Suffolk ss. No.
Nov. 1980; Ma33DI'husetu 11)' Tran3portation Authority Advi30ry Bordv. Ma33Dchwctu l1y TrQnJport
lion Au/hority. et al. Superior Coun. Surrolk SS. No. 4S00I. Nov. J980. and Supreme Judicil Coun No.
2353. Nov. 1980.
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causes or holidays or for calling the legislature to attend a
special session. By contrast, executive orders have been used
to initiate policy changes and to manage state government.'

Proclamations may also. be used to invoke or to activate otherwise
dormant" constitutional and statutory provisions, with very signifi-

cant legal consequences. Among the gubernatorial and presidential
proclamations of this sort which come to mind are those establishing
martial.aw, proclaiming,civil defense emergencies, taking over public
utilties threatened by labor disputes, dedicating public property to
particular uses, and caUing special elections. At the national level
presidential proclamations are used to put into effect treaties, cC:riven-

tions and protocols which become thereby a part ofthe "supreme law
of the land";2 such proclamations activate international agree merits of
lesser stature, such as executive agreements on foreign trade matters.

Study Procedure

This Legislative Research Council report discusses gubernatoril
and presidential executive orders in the seven following chapters deal-
ing respectively with (a) British and Colonial orde s in Council, (b) the
growth of the authority of the Massachusetts60vernor since 1780, (c)
the constitutional bases of gubernatorial executive orders in Massa-
chusetts, ' (d) the statutory bases of gubernatoriaLexecutive orders'in
Massachusetts, (e) other: aspects of gubernatorial executive orders:in

ssachusetts, (f) gubernatorial executive orders in other states, and
(g) executive orders ofthe President ofthe United States. AppendixA
hereof presents, for the first time, a complete chronologiCal index of
the 291 executive orders issued by Massachusettsgovernors.from 1941

when the systematic numbering of such orders was initiated by "Govef;."

nor Leverett Saltonstall .(939-45) to December 31, 1980. 
The modest length of this report reflects the limited extent to wl;iPh

the whole subject of gubernatorial executive orders has beenexplor,
in depth previously in MQssachusetts and most other states by legist
tive research agencies , law journals and thecourts.Judicialcaselaw
the federal and state levels in relation to executive orders is n
extensive, and leaves many important questions as yet unanswered.i
bibliography of materials on this !!ubject, collected by the Legislati
Research Bureau, appears in Appendix C.

I. Susan B. King, "Comment - Executive Orders of the Wisconsin Governor, Wisconsin Law Review, 

1980. No. 2. Law School of the University of Wisconsin. Madison. Wis., pp. 333-365; atp. 333, fn. 2i
2. V.S. Const.. Art. 'VI. 

. .
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pleasure, and (b) 28 Councilors elected annually by the General Court
nder a formula apportioning Council seats to major component

geographical areas of the Province. The reconstituted General Court
included those executive offcers, plus two representatives elected from
eacQ town. As had happened with Parliament, the Genera Court
Qrigimilly sat as a unicameral body, but grad ually adopted a bicameral
method of operation (not specifed by the colonial charters) as the
Governor and Assistants (Councilors) on. the one hand, and the
eputies or representatives on the other,. began to sit as sepaate

chambers.

Executive Orders of Governor and Council
Both colonial charters required the Governor to convene regular

periodic sessions of the General Court, and 'permitted him. to call
ispecial sessions of that body. The two cbaters \rested in the Genera

ourt the power to make "laws" and "ordinances" not repugDot or
ontrary to the laws of England. The charters assigned toa governing

tboard consisting of the goverrtor, Deputy Governor (Lieutenant Gov-
rnor), and Assistants (Councilors) the responsibilty for the day-to-

darmanagement of the Colony or Province
By implication, the charters r quired these offcers to administer and'

nforce the laws of the Colony or Province in such manner as they
eemed appropriate, consistent with these charters and English law.

jtWe two charters did not designate the Governor as "chief executive
if "supreme executive magistrate , as in those days such titles would

ve been considered proper only as applied to the king. The Governor
1-eSide over meetings ofthe "Court of Assistants" (Governor s Coun-
ii). Under the Province Charter of 1691 , he possessed an absolute veto

er m asures itacted by the Gener l Court, and he was given broad
authonty to adjourn, prorogue or dIssolve the General.Cour.

The war powers of the Governor were considerable. The Province
'harter of 1691 designated him commander-in-chief of the armed

rces of the Province, with the p wer to appoint their officers. He was
uthorized to proclaim martial law, with the approval ofthe Counci.

(However, he could. not send the armed forces ofthe Province outside it

. The Province Chartr of 1691 consolidated into a single MProvince of Massbusetts Bay in New Eanc
the following formerly separate &:olonie: Masschusetts Bay Colony. the New Plymouth Colony. II
District of Maine, and Nova Scotia (which then included New Brunswick and Acadia). In additioll tb
Elizabetb Islaqds. Martha' s Vineard and Nantucket wen: transfern:d from New York to th Provi ofMassachusetts Bay. 
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without the consent of the General Court. And he was dependent upon
that body for the levying of taxes, .and the appropriation of funds,
needed for miltary purposes.

In the early days of the Colony, the Governor and "Court of Assist-
ants" issued " orders," much in the manner of the Privy Council
covering a wide range of subjects, and involving, variously, uses oj
legislative, executive and judicial powers. Among the matters so ad.
dressed were: (a) the armed defense of the colony, and the regulation of
its armed forces; (b) the definition of crimes and. misdemeanors, and
the establishment of punishment therefor; (c) the employ ent: and
compensation of public officials and employees; (d) the regulation of
trades, indusu:y, and commerce; (e) the. regulation of agriculture; (f
the regulation of buildings; (g) the establishment and alteration of
boundaries of political subdivisions; and (h) the maintenance of the
orthodox. Protestant clergy and "meeting houses" (churche.s).

In later Colonial da\ys, the General Court assumed jurisdiction. of
most of these subjects via statutory enactments. Until the General

Court spoke on a particular subject, the Governor and Council were
considered possessed of "inherent" authority under the charters to
adopt legislative, administrative and even judicial' "orders" on that
subject , so long as limitations imposed by the charters and English Law
were respected. This "inherent authority to issue "orders" was never
clearly defined.

Following the Boston Tea Party, Parliament sougnt to increase

gubernatorial authority by substituting gubernatorially-appointed Ex-
ecutive Councilors for those formerly elected by the General Court"
and by permittin the governor to name or rempve judic. l offlcers

without council consent. ' When armed conflct broke out at Concord
and Lexington on April 19 , 1775, the Governor (General Thomas
Gage) invoked his war powers in an unsuccessful attempt to crushtb
Revolution. Because of miltary reverses, whicb eventually forced th
British to evacuate their forces from Boston, the Governor was unable
to avail himself of sweeping powers conferred on British governors i
the rebellous American Colonies by George III and his Privy Coun
in a proclamation in August of1775.

I, M assachuselts Government Act of 1774; D. Pickering, StatUlesat Large. Vol. XXX. pp. 381 rr, May 20, 1774
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Councilors elected by the people from eight districts. \ The constitu-
tional sharing of responsibilities between the Governor and Council
changed only modestly since 1780, have been summarized as follows in
another; report of the Legislative Research Counci1:

The constitutional powers of the Council consist of two
principal types, viz: ( I) powers of approval of gubernatorial
acts" and (2) powers exercised by the Governor and Council
functioning as an executive board.

Most of the constitutional powers of the Council fall in
the former category of Council approval of gubernatorial
acts. This approvaJextends to: (I) the appointment, remo-
val, or retirement ,because of age or disabilty, of judicial
offcers;3 (2) expenditures from the state treasury, excluding
debt service;4 (3) pardons;5 (4) the convening and prorogU-
ing of the General Court;6 (5) the appointment of medical
examiners;7(6) the appointment and removal of notaries
public and justices of the peace;8 and (7) the fillng of vacan
cies, which. occur between legislative sessions; in the state-
wide elective offices9

. . .

The second category, of constitutional powers ana autles
of the Governor and (Council sitting as an executive board,
consists of: (1) swearing in legislators; 10 (2) canvassing cer-
tain state election returns;JI (3) punishing persons who are
disrespectful of the Councilor. who threaten or assault its
members;12 (4) requiring attendance of the State Secretary
at Council meetings.

I. Mas. Const.. Amend. Art. XVI (1855).
2. Mas. Legilative Reserch Council Consliluliono! ond Slolulory POK'f!rs of Ihe ExeCUli\'f! (Gowrnor

Counil. Boston Mass.. April 16; 1964. 54pp.; at p. 5.
3. Mas. Const., Pan II, c. 11 5. I, Art. IX (1780); Part II , c. II, Art. I (1780); Amend. Nt. LVII (1918).
4. Mass. CODlt., Part II. c. 11 5. I , Art. XI (1780).
5. Mas. Colit., Part II, c. 11 5. J. Art. VII (1780).
6. Mass. Const.. Part II, c. 115. I. Art. V and VI (1780).
7. Mas. Const., Part II, c. 11. 5. I. Art. IX (1780). 
II. Mass. Const.. Amend. Arts. IV . (1112\) and XXXVII (1907).
9. Mas. Const.. Amend. Arts XVII (1855) and LXXIX (1948).

10. Mas Const., Part II, c. VI. Art. I (1780).

II. Mas. Const. , Part 11. c: I, s. II, Art. 11 (1780); Amend. Art. XVI (1855).

12. Mas. Const.. Part II, c. 1. 5. 11. Art. XI (1780).

13. Mas. Const., Part II, c. II , s. IV. Art. 11(1780).
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Until 1964, the Governor and Council had to act concurrently to
r!=quest an advisory opinion of the Supreme ludical Court. ' Aconstit-
utional amendment ratified by tbe voters in thafyear now permits
solicitation of such opinions by the Governor alone, or by the Council
alone;2 Until laws were enacted on the subject by the General Court,
the Governor and Council were authorized to p rform the judicial
function of hearing and settling marriage, divorce and alimony cases,

d .a11 appeals from the probate courts.
Numerous statutes enacted from 1780 to 1964 required the Gover-

nor to obtain the "advice and consent" of the Council in respect to (a)
. bis appointment and. removal of department heads and certain other
:9ffcers of the executive branch ofthe state :government, (b) the fixing
for the compensation of such offcials, (c) the approval of rules and
!regulations of state regulatory agencies, and ( d) a 'variety";(f fiscal and
jState property management transactions. Nearly. all of these lawswere

pealed by an initiative statute of 1964 speD.sored by the Massachu-
etts Federation of Taxpayers Association, the League of Women

Voters of Massachusetts, and thb Massachusetts Junior Chamber of
Commerce.

Constitutional'Status and Authority of Lieutenant- Governor

. '

The Lieutenant-Governor, who has been popularly elected since
:l780, has few constitutionally-assigned duties. He presides over n1e
l1gs of the Executive Council when the Governor is not present there-

5 And be' serves as "acting governor" when the office of Governor
aIls vacant by reason ?f tbe deat , disabilty, o ence from. the st
f the .Governor.6 It IS unclear 10 the ConstItutIon as to Just how
extensive the Lieu,tenant.;Governor s authority as "acting Governor

, when the Governor is travellng out-of-state, ' to countermand or
. n. travene. orders of the lat clear constitutio 1 implicatio

lieutenant-Governor, as "actmg governor " possess s the authontyto
sue executive orders while so acting.7 On his return to the state, the

fovernor may modify or 
revoke such executive orders, by the exercise

is c )Ostitutional powers.

. Mass. Consl. , Part II. c. II. Art. 11 (17110).

. Mass. Consl., Amend. Art. LXXXV CI9b4J.
MaiS. Const., Part II. c. II, Art. V (1780).

. Act of 1964. c. 740.
. Mass. Consl.. Part II, c. II . s. II , Art. II (1780).
. Mass. Consl.. Part II. c. II . so. II

, .

Art II (1780). Amend. Art: XCI (1968).
.'Op;n;ons oj the Just;,' 135 Mass. 594 (1883).





1981) HOUSE - No. 6557

by means of "reorganization plans" subject to veto by either branch of
the General Court) Follow-up statutes have instituted a "cabinet" or
secretariat" system of executive branch organization under stng

gubernatorial controJ. The degree of "insulation" from gubernatotial
control previously enjoyed. by statutory offcers and agencies within
the executive branch has been reduced sh;arply or eJiminatedby remo-
val of tHe Executive Council's power of approval over gubernatorial
appointments of non-judicial 9ff ials,3 aDd by, measures making the
terms of offce of heads of executive branch agencies coterminous with
the term of offce ohhe Governor.

Growth of Governor s Supervisory Respomibilties
These enlargements of the G vernor s authority were accomp3:nied

by growing ,gubernatorial supervisory resppnsibilties s :the. sco.pe of
state gnvernment activities expanded after 1950. Population gro!wth,
and the multiplication. of federal aid progEams , increased state activity

. the areas of the social services, higher education , mass transporta-
tion. urban development and environmental protection. The advent of
the Cold War compelled an expansion of the war and peacetime

. '

emergency powers of the Governor.s In 1967 , local welfare depart-
ents were abolished and1heir functions transferred to the ate

;pepartment of Public W lfare.6 And in 1978, the state assumed d t:eC1

responsibilty for court costs and administration previously borne, by
the 14 counties.

. DuriilgtheJO-year period from 1950 to .1980

,. 

annual state expendi-
1ures exclusive of local aid rose from $199.6 milion to over $4. 1 bil
The number of officers and employees of the executive branch of 
tate government increased from about 39 00 ,to slightly over 70 QI,.

And the count of statutory units of the executive branch, and 'Of

independent agencies (public authorities. etc.) subject to gubernatori
oversight, soared from 138 in 1950 to well over 300 by 1980. With 
growth of the executive branch and gubernatorial responsibilty, 
Governor has had greater recourse to the use of executive ordersi'm

J: Mass. Consl.. Amend: Arl. lXXXVII1I966).
2: AclS of 1969. c. 704; G.L. c. 6. s. I7A; G. l. c, 6A
3. Acts of 1964. c: 740 (initialivelawl.

4. Acts of 1967. c. 84.
. Act of 1950. c. 639.

" Act of 1967 c. 658.
7. Act of 1978. c. 478.
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the Governor alone, or (b) jf required by the General Court in laws
setting forth "the several duties, powers, and limits , of the several civil
and miltary offcers" of the state. I .
Inherent Powers of Govetnor as Supreme Executive Magistrate

Inherent Powers in Constitution. On this subject, the Supreme
Judicial Court has observed that-

. . . (It). . . is . .. clear that it is the constitutional preroga-
tive, as well as the duty, of the Governor to execute the laws.
The Governor is 'supreme executive magistrate ' of the Com-
monwealth. . . The nature of such an offce requires that the
Governor have authority to use discretion in applying the
energies of the executive branch and the resources of the
Commonwealth , as such resources are made available by the
Legislature, . to achieve the pu poses or objectives of the

ws. The power to execute the laws, constituting the essence
of the Governor s constitutional office, must be accorded
the same deference as the several specific executive powers
enumerated in the Constitution . . . 2

(The Governor) . . . has executive powers in the exercise
of which the General Court cannot interfere without violat-
ing art. 30 of the Declaration of Rights providing that 'the
legislative department shall never exercise the executive and
judicial powers, or either of them . But the General Court
may by law, without delegating legislative power, confer
other powers of an executive or administrative nature up.
the Governor.. . 

Specific constitutional authonty is vested in the Governor to require
civil and military offcers and agencies af the . state government to
account to him with respect torealand other property in their custody;
and to "communicate" to him "aIUetters dispatches, and intelligences
of a public naiure; which shall be directed to them respectively."4 This

constitutional provision has been interpreted by the Attorney-Genera'l
to .empower the Governor to investigate and regulate the fiscal opera

I: Mass. Consl.. Part II. c. I, s. I, Art. IV (1780), as amended by Amend. .Art. CXII (/978), Opinions ofthl
Justiers. 302 Mass. 60S (1939).

Opinions of the Justices. :J7S Mass. 827 833 (1978).
3: ,Opinions of the Justices. 302 Mass. 605;616 (1939). 
4. i Mass. Consl.. Part II, c. II. s, I , Art. XII (1780). as amended by Ame . An. UII (1918).
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tion and statutes, and to strengthen the inherent power ohhe Gover-
nor. Whether a common law " inherent power" formerly exercised
jointly by the Governor and Council now continues as a power of the
Governor alone remains to be determined judicially.

Supreme Judicial Court Opinion of J975 re Executive Order No.
114. Involvement of the Executive Council in constitutionally-pre-
scribed actions of the Governor does not preclude issuance by him of
executive orders bearing on those actions , so long as the Council is free
to perfQtm its constitutional functions. 

On January 3, 1975, Governor Michael S: Dukakis issued his Execu-
tive Order No. 114 establishing a Judicial Nominating Commission
composed of gubernatorial appointees, to advise the Governor in his

selection of qUalified juciicial nominees whose names he would su:btiit
to the Council for confirmation as required by the Constitution.'
Questioning the constitutionality of the executive order, the Council
req ested an advisory opinion of the Supreme JudiCial .Court.

In its opinion of September 9, 1975 upholding Executive Order No.
114 , the Supreme Judicial Court held that the Governor s responsibil-
ty under the Constitution to nominate judicial offcers had not' been

delegated, surrendered, abandoned, or unduly restricted by the execu-
tive order in an unlawful manner, notwithstanding a comtnitmentby
the Governor in that order to nominate only persons listed in slaten)!
names recommended by the Commission. The Court observed that the
Council is required to act updn judicial nominations submitted by the
Governor, however he arrives at his decisio 2 .

The Court concluded that the members of theCominission, whose!

function was limited to gathering information and making recommen..
dations to the Governor, were not ' civil'' or public" officers whos
positions . could be created only by statute,3 because no part of th

sovereign power had been delegated to tQem by the executive 6rdef
Moreover, the Court found that the Governor had acted withinhfi
constit?ti nal competence!n providing, in the executive order t
Commission members be reimbursed fort he expenses o long asthlsl

done from available appropriations. The Court ruled, also, thatl
commission so created by executive order cou.1d be authorized there
to adopt its own operational procedures and standards. ",

I. This executive oreier was subsequently amended by Executive Orders. Nos. 127 (i976) 151 (1979), 154(1979) and 178 (1980). 
, 2. Opinions of /ht' JU$/iL'

(!$, 

36& Mass. 866 (1975). 
3. Mass. Canst.. Part II. c. I , s. I, Art. IV (17HO). as amended by Amend. Art. CXII (1978).
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The Court emphasized that . the Governor, like the Legislature
possesses.broad discretion to select the means he wil use to execute his
constitutional duties. The Governor was held to possess " incidental"
powers which he may xercise in aid of his primary responsibilties. He
may exercise all those .powers formally and publicly, as in adopting an
executive order, or he may act informally and privately. Furt;er, the

ourt stressed that the Govet:nor may delegate his incidental authority
o others so long as he does not yield to other parties his ultimate

responsibilty to nominate a judicial candidcate and submit that nomi-
nation to the Council for confirmation. The Court held that the
Governor had in no way exercised legisl tive powers by formalizing
the delegation Of one of his anciliary executive functions to a commis-
ion by executive order. 
' Such actions by the Governor the Coutt viewed as an exercise of an
Jexecutivepower inherent in him as supreme executive magistrate
\uAtainted by any usurpation of the legislativc:,poweror any unconstitu-
ional delegation of gubernatorial power.

epQration of Powers Aspects

. In general, the Supreme Judicial Court has interpreted the definitive
i$eparation of Powers Article of the onstitution strictly, but not

bsolutely. No tme of the three major branches ofthe stategovernmenl
..legislative, executive, or judicial- may abandon any of the powers
;e,nttusted to it by the Constitution. or transfer those powers to any

ther party; and one of those branches may not encroach upon the
onstitutionally reserved powers of another. 2 However, the Separation

of Powers Article does not (a) prevent one branch from authorizing
..notherto act as its agent 3 or (b) bar one branch ftomassuming those
l1nctions which would aid its internal operations without unduly

!testricting. the activity of an ther coordinate branch. Gubernatorial
tions, whether i form of exec?tive .orders, or otherwise, must

respect theseconstltutlonal boundanes. .
tCivi/ Service Rules Opinion of 1949. In 1949 , the (3overrior andI. .
pouncil sought an advisory opinion of the Supreme ludicialCourt as
*0 whether the statute then authorizing the State Civil Service Com-

. Mas. Const.. Pan I, Art. XXX (/180). 
2i Opinions of the Justices. 328 Mass. 674 (1952); Commonwealth v. Favu/l, 352 Mass.
. \ 95 (1967).
3:;' Commonwealth v. Fllvull. 352 Mass. 95 (1967).
4; Opinions of the Justices, 372 Mass. .883 (1977).
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mission to make and amend ciVil service rules, subject to the. approval
of the Governor and Council, 1 left room to the Governor and Council
to amend a civil service rule, submitted to them by the Commission for
approval, by substituting .another such rule on the same subject. The
Court responded that-

The Governor and Council have no inherent legislative
power. . . And no power to enact rules has been delegated 
them by the statute The rule making power in the first
instance is vested solely in the commission. The power of the
Governor and Council is limited to approval or disapproval
of rules or amendments made by. the Commission. There-
fore the Governor and Council cannot substitute an amend-
ment of their 'own for an amendment submitted to them by
the Commission...

Evidently, this principle applies also to those situations in which the
Governor alone exercises a statutory power to approve .or disapprove
rules and regulations formulated by regulatory agencies. of the execu-tive branch. 

Impoundment of Funds Opinion of 1978. In an advisory opinion in
1978, the Supreme Judicial Court found no "inherent" power in the
Governor, as supreme executive magistrate, to impound fundsap-
propriated by the General Court.3 The Court notedtha,tthe .Constitu",
tion grants to the General Court Jullpower to make laws for the "goad

. and welfare of the Commonwealth , and for the government and ord
ing thereof,"4 Thus, the power to order social priorities and to de ig:'

nate objectives and programs is entrusted to the General Court, whi
avails itself of appropriation measures as a critical means wherewith ;
accomplish these ends:

. .. Once a bil has been duly enacted , howe;er, the Gover-
nor is obliged to execute the law as it has emerged from the
legislative process. He is not free to circumvent that proceSs
by withnoldingfunds or otherwise failng to execute the law
on the basis of his views regarding the social' utilty 
wisdom of the law. . .

I. G.L c. 31. s. 3. 
2. OpWOI of 1M Jm.ic. 324 Ma. 736, 744 (1949).
3. OpiniOl of 1M Jm.it, 375 Mau. 821 (1978).
4. Mu COIl., Pan II, Co I, s. I. An. IV (1180).
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. Inasmuch as it is the function of the executive branch
to expend funds, it must be implied that the 'supremeexecu-
tive magistrate' . . . is not obliged to spend money foolishly
or needlessly. The executive. branch is the organ of govern-
ment charged with the responsibilty of, and is normally the
only branch capable of, having detailed and contemporane-
ous Jsnowledge regarding spending decisions. The constitu
tional separation of powers and responsibilties, therefore,
contemplates that the Governor be aUowed some discretion
to exercise his j dgment not to spend money in a wasteful
fashion, provided he has determined reasonably that such a
decision wi1 not compromise the achievement of the under-
lying legislative purposes nd goals. . .

. . . 

AbJanket requirement of full expenditure would be
invalid because it would .not distinguis;hbetween situations
where, on the one hand the Governor attempts to substitute
his judgement of the merits of a program for that of the
Legislature by reducing or eliminating expenditures, and,
on the other hand, the Governor makes a reasonable deter-
mination that thefuU legislative purpose can beaccom-
plished by spending less than the legislative forec3st or
estimate represented by an appropriation...

rp7J.Opinion of Allorney General re ExecUlive Order No. 74

Summary of ExeC'ut;veOrder. On July 20, 1970 , Governor Francis
. Sargent invoked the authority vested in him by the Constitution

!,,

;" d statutes of the Commonwealth, the provisions of which be did not
ecify, to issue his "affrmative actioo Executive Order No. 14, titled

,;rhe G.
ovemor s Code of Fair Practice-. "2 Thepreambte of the execu-

J,vt order proclaimed it "the governing and guiding policy of the
I )(ecutive Branch of the Government of the Commonwealth" in re-

' " . . . :

eet to the enforcement of the state s anti iscrimit1ationlaws and the

~~~

otion of equal opportunities for an persons regardless of race

!Jor, creed, national origin, military status, sex or age. Article I of the
cutive order mandated that-

i!;pplnl ".r of.lhl' JUJt;el'J. 375 Mass. 827 . 833. . 836-34, 8.36-.37 I 1978).
j1fis execUtive older bas siru beR amended by Execulive Orders Nos. 116 and II 7 of 1975.
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All a encies and appointing authorities of the Common-
wealth shall initiate affirmative action pro rams designed to
conform with this policy. All such affrmative action pro-
grams shall be subject to review by the Massachusetts Com-
mission Against Discrimination. Any program deemed in-
adequate by said Commission shall be re-drawn by the
Massachusetts Commission Against Discrimination in
order to attain positive measures for compliance.

The executive order set forth regulations governing state agency
procedures and practices. in furtherance of the above objectIves. in
relation to (a) state perSonnel administration, ' (b) the availabilty and
use of state services and facilties. 2 (c) the a warding of state contracts.
(d) state employment referral and placement services (e) state educa-
ti()Oal. counseling and training programs 5(f) licensing and regulatory

activities of state agencies,6 (g) the aUocation of state financial assist-
ance.' and (h) state forms.

Reaching beyond the state executive branch itself. Executive Order
No. 74 applied its affrmative action policies to state-licensed and
state-chartered privately-oPerated health care facilities9 and private
educational institutions and schools as a condition of "continued
participation" in state ptograms and of eligibilty for state financial
assistance. Further. the executive order addressed itself to the activites
of local school departments by providing that-

Bylaw, it is the policy of the Commonwealth of Massa-
chusetts to encourage all school committees to adopt as
educational objectives the promotion of equal and integrat,"
ed education and the correction of existing racial imbalance.
in the public schools. The prevention or elim ation of racial
imbalance shall be an objective in all decisions involving the
drawing of or altering of school attendance lines and the
selection of new school sites. The Department of Education

I. Art. II.
2. Art. II.

3. Art. IV.
4. Art. V.

5. Art. VII.
6. Art. X.
7. Art. XIII.
S. Art. XIV.
9. Art. VII.
II!. Art. IX.
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Order. General Laws, c. 71, s. 68 states that every town shall
provide and maintain a sufficient number of schoolhouses,
properly furnished and conveniently situated for the accom-
modation of all children entitled to attend the public
schools. The construction and maintenance of schoolhouses
seems to fall under the classification of a local matter which
the Home Rule amendment... places under the control of
the cites and town,s, subject only to the standards and re-
quirements of the General Court. The Executive Order

. apeared without any accompanying legislation binding mu-
ipalities and agencies thereof, and, at the present timt

the Legislature has: not imposed any such affrmative action
plan on local authorities.

Although the mandate of c. 71 , s. 68 extends to local
authorities, the Department of Education has the right to
insist upon certain policy and conditions in regard to school
construction grants including conditions relating to approv'"
al of locally submitted construction plans and financial
arrangements, but not extending to the employment prac-
tices of the contractors who bid on the work. As such, in that
the contract for construction is one between a municipality
or agency thereof and a private contractor, and only receives'
state approval as to certain of its aspects, Article IV of
Executive Order #74, entitled "State Contracts " would not
be applic ble. . .

.1 do not view either the Department of Education
mandate to supervise all of the educational work of the
Commonwealth, G. L. c. 69 , s. I , or any ac,tion tak n pursu-
ant to Executive Order #74 tortore equita'blyutilze quali-
fied minority employees of the .Commonwealth in. the con-
struction industry, or the Department's control over the
disbursement offunds through the School uilding Assist-

ance Bureau as lending a sufficient amount of "state action
to a proposed local school construction contract so as to
include. it under Article IV of the Executive Order.

Subsequent to.thisl973 legal ruling, no legislation has been enac
by the General Court on the subject of local government affrma,
action programs whi , in the instance of P1uriicipaliti s, remain:,
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The Fourteenth Amendment of the Federal Constitution mandates
that " o state shall make or enforce any law which shall. . .deprive any
person of life, liberty or property, without due process of law,. ..
(or). . .deny to any person within itsjurisdiction the equal protection of
the laws.fl J By 

long-standing Federal case law, orporations other than
governmental.units are "persons" within the meaning of the . Four-
tee nth Amendment, although not to quite the same full extent as
human persons.2 While this same exact wording does not appear in the
Massachusetts Constitution,J its principles have been incorpomted by
judicial case law, which has also ofdained that the state constitutional
guarantee of equal protection of the laws. extends to corporations.
These federal and state constitutional doctrines suggest the existence
of a state obligation to treat other private higher educationalinstitu-
tions on an equal footing with Harvard. 

. If this be true , then the regulation of the activities of private .highe
educational institutions as to their activities not part of state programs:
and not aided with state funds may be the exclusive preserve of the
General Court, except as it determines in carefully-worded statutes to
delegate authority to state regulatory agencies acting as "agents" ofthe
Legislature.

The Governor as the Agent of the Legislature

Under constitutional provisions relating to its general legislative
powers,s and to appropriations , the General Court may utilze 
Governor. as its agent for carrying out programs , policies and obje
tives established by iaw. Subject to certain restrictions , the Gov
may utilze executive orders in meeting responsibilties soassigned!

" . . "

m. 

. '

The Supre e Judi ial Court has observed th t while, the. Generif

C:ou
may assl n duties to the vernor by law, lt aynotdelegat

him Its lawmaking or appropnatlon powers. On this score, the Co
has emphasized that-

I. u.s. ConSI;. XIV Amend., s. 1(1868).
2. Chi('Ogo. B. Q. R. Co. V. /0K' 94 S. 155 (1877); Peik v. Chicago NK'. R)'. Co.. 94 U.S. 164 (1'8'11
. Chic'ago. M. &S. R. Co. v. Ac'kleJ'94 U.S. 179 (1877); Winona SI. Peler R. (;0. v. BTake, 94 U,

M!J
(1877); SonIa Clara Coun/J' v. Soulhern Pac.!Iic R. Co,. 118 U.S. 394 (1886). .

. .

. ,In

3. Mass. Const., Part I , Art. I (1780).
4. lIigeair, v. Pos/al Telegraph CabTe Co., 260 Mass. 335 (J927).
S. Mass. Const., Part II, c. I , 5. I, Art. IV (1780), as amended by Amend, Art. CXII (1978). 
6. Wyerh v. Thomas 200 Mass. 474 (190); Allieboro Trus/ C . v. Commissioner of Corporarioli an.

Tanrion. 2S7 Mass. 43 (1926); Attorney General v. Brisenden, 271 Mass. 172 (1930); Opiniorr t/1I!
Jus/ices 286 MasS. 611 (1934), 302 Mass. 60S (1939).
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to allow the Governor to make emergency transfers from an emergency
reserve line item appropriation to other line item appropriations with
the approval of a state commission whose membership included,
among others, appointees of the President of the Senate and the
Speaker of the House of Representatives. In, the Court's opinion, such
a commission could be exercising executive and administrative pow-
ers. Absent "legislative" members , the judicial objection would vanish;
as a procedure for transferring appropriations within statutory guide-
lines was not viewed judicially as an exercise of legislative power by theexecutive) .

In issuing an executive order under a statute, the Governor must be
able to point to provisions expressing or implying an adequate delega-
tion of power to him to accomplish his purposes. The failure of the
General Court to respond to a Governor s request for a definite enact-
ment cann9t be. taken as disapproval or a questioning of his executive
orders; In the judgment of the Supreme Judicial Court, it is just as
compatible, and possibly more so, with legislative approval of, or
contentment with, those executive orders. Thus, for example, the

. affirmative action of the General Court in repeatedly making appro-
priations that attract federal financial aid contingent upon the state
doing the things specified in a gubernatorial executive order can well
be taken as a practical confirmation or ratification of that order by the
General Court; such confirmation or ratification can be raised from a
course oflegislative behavior and need not be set out speCifically in the
statutes.

The General Court may confirm, adopt and ratify the acts of a public
offcer in excess of .his authority if the General. Court could have
granted that authority originally to him. However, the validating
statute may not impair vested rights.

In issuing executive orders under a statute authorizing the same
discretion rests with the Governor to ascertin whether or not a

partcula atter dealt with in thatorderfalls within the scope of that
statute, so long as his exercise of this discretion is an exercise of
judgment and noi a display of arbitrary power. Gubernatorialexecu..

. tive orders issued pursuant to a statute continue in force until revoked

I: Opinions of 1M JUSI/t:t!S. 302 Mass. 60S (1939).
2. Dintlorofth Civl Drfore Agent:y and of E1 nt:y Prt!paredMu v. Civil &rYl Commlslion.

373 Mus. .t1 (1977). .
3. Niels Y. Commwio.,of Pullt We!ra't!, 311 M.... 12S (1942),
4. 0,. At". GeIL, AUJlI8. 1943, pp. 68-70. .
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y the Governor, or until the statute expires, or when the terms of that
statu e expressly or by clear implication require that they expire,
whichever happens first.

Duty of the Governor to Enforce the Laws

Enforcement of State and Federal Laws

The Masnchusetts Constitution does not direct the. Governor spe-
cifically to ensure that the laws of the state are faithfully enforced, as do
the constitutions of many other states. The oath of offce prescribed by
the State Constitution requires him tQ swear or affirm his "true faith
and allegiance" to the Commonwealth , and to pledge his support of
that constitution.2 The Supreme Judicial Court has ruled that the
Governor, as supreme . executive magistrate, has a constitutionaJly-
implied prerogative and duty to enforce .the laws, of the state) That
uty is also rooted in cOmmon law. Governors have issued executive

orders in the fulfiment of their obligl:tions on this score.
. . The United States Constitution also proclaims its provisions, and.all
treaties entered into by the United States. to comprise the "supreme
Law of the f:and," anything in the laws and constitution of any state to
the contrary notwithstanding. F fther, the executive, legislative and
pudicial offcers of the states are bound by oath Of affirmation to
(support the Federal Constitution. 

f While 
it is the duty of federal offcials, rather than state authorities,

. enforce federallaws , state and local offcials must comply With those
eral laws where applicable to tbemselvesand their official re-

ponsibilties and activities. The Governor, as supreme executive mag-
f!rate, has utilzed executive order as a means of directing state

, ,

inistrative agencies in their participation in programs financed in

. "

ole Qr in pan by federal subventions, and in their compliance with
plicable federal laws, rules and regulations, including presidential

~~~

utive orders.

Gubernatorial Executive Orders and Federal Aid Funds

At times, the Govemor and General Court have had to distinguish
ir respective jurisdictional concerns in respect to federal programs

t,X9P. Atty. Gen., September 27, 196. pp. 18-8.
r;'\Mul. Cons.. Amend. Art. VI (1821) and VII (1821).
1.(illioIU of the Justlt:III, 375 Mall. 821 (1978).

rMus Const., Pan II, c. VI. An. VI (1780).
s. PJnst., An. VI (1787).
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and funds. In an advisory opinion in 1978 , the Supreme Judicial Court
held that-

If Federal funds are received by State offcers or agencies
subject to the condition that they be used only for objects

specified by federal statutes or regulations, the money is
impressed with a trust and is not subjec to appropriations
by the Legislature... The recipient of such funds has no
choice but to comply with the requirements imposed by
Federal law. . .

Moreover, legislation requiring that Federal funds, in-
cluding those received in trust by offcers and agencies of
the executive branch, be paid into the State treasury and
expended only by an appropriation by the legislative
branch, would result in tbe Legislature s interfering with the
right and obligations of the executive branch to decide the
extent and manner of expending funds in performing its
constitutional duty faithfuIJy to execute and administer the
laws.. .

To be sure, not all Federal money is received in trust.
Federal reimbursements may be made to the State without
conditions imposed as to expenditure. This money would 
subject to the legislative power of appropriation. . . 

On the other hand , federal statutes do not allow the Governor and
other administrative authorities of the state to take liberties with the
state constitution and statutes.

In one of its two recent decisions pertining to the fiscl controver-
sies between the Massachusetts Bay Transportation Authority
(MBT A) and its Advisory Board, the Supreme Judicial Court ruled
that the authority granted by the General Court to the M BT A to enter
into federal aid agreements2 did not empower the MBT A to commit
itself to expenditures exceeding the annual budget approved for it by
the MBT A Advisory Board in conformance with state law. This
would be so even though the MBT A statute stated "the provisions of
any federal law, administrative regulation or practice governing feder'
al assistance. . .(for the purposes of that state law). . .shall , to the exten
necessary to enable the commonwealth or its subdivision to receivt

I. Opiniu"s of" Alic,s, 375 Ma$S. 85 I (1978).
2. G. l. c. 161A,s. li.
3. Ibid.. s. 5(1).
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such assistance and not constit tionally prohibited, override any in-
cumbent provision of. . .(the MDT A statute). .." Hence, a gubernator-
ial executive order purporting to allow the MBT A to exceed its Advi-
sory Board-approved budget was invalid.

Suspension of Laws by. Gubernatorial Executive Order

Constitutiona/ Provision
Artic1e XX of the Declaration of Rights (Part I) of the State Consti-

tution provides that "the power of susp.ending the laws. or the execu-
tion of the laws, ought never to be exercised but by the legislature, or by
authority derived from it, to be exercised in such particular cases only
as the legislative shall expressly provide for.

The Supreme Judical Court has ruled that the term "particular
cases" means particular laws. and not particular individuals, or mat-
ters within a class governed by a given statute.2 Moreover, the Court
has held that a law may not be suspended. under this constitutional
provision, for the bene€it of single named individual) In general. a
statute authorizing the Governor to suspend a law. whether by procla-
,matiori, executive order or otherwise, must be reasonably precise as to
:which law or laws he is permitted to suspend.

. '

Roving Commission Prohioition
.Further to that last point, the Supreme Judicial Court enunciated in
f944 its " ving commission" warning that-

.. .

(The). .Legislature cannot constitutionany grant to
the Governor a roving commission to repeal or amend by
executive order unspecified provisions included anywhere in .
the entire body of the statute law of the Commonwealth and
in aU the rules, regulations, ordinances and.by-laws in force
throughout the jurisdiction, with no other qualification or
direction than that his exercise of this power by "necessary
or even no more than "expedient" for meeting "the supreme
emergency" of war - a limitation so elastic that it is impos-

I" .
J\'-M4fsa('huSI'IS Boy Transporlallon A ulhorlly Adllisory Board II. Ma.' sa,:husells Boy Transportal ion Au.
i;:'horil.l' 1981 Mass. Adv. Sheets, p. 403.

Opinions.oJ the Justit:es, 286 Mass. 611 (1934); Commisioner oj Public Health II. Bessie M. Burke Memorial
1 .Hospilal. 366 Mass. 734 (1975).

Holden II. James, J J Mass. 396 (1814); Dickinson II. New Englanrj Power Co.. 251 Mass. 108 (/926),

".. ".""'. '" 

'61 (I""
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sible to imagine what might be done within its extent and
ahilost every field of administration and jurisprudence. It is
one thing for the Legislature to pass enabling acts under
which large discretion may be given to executive or adminis-
trative offcers to be exercised within defined fields for
defined ends. It is quite another thing for the Legislature to
grant to the. executive without specification or definition of
means or ends all the powers which it could grant by any
specific enactment in all fields which may be affected by a
factor so all pervasive as war. The first is a proper exercise of
the legislative function. The second is a surrender of the
legislative function to the executive. 

. .'

MBTA Cases of 19'79-

In 1979; and again in 1980 , the Boston metropolitan area faced a
shutdown of its regional public mass transportation services because of
the failure of the Massachusetts Bay Transportation Authority
(MBT A) to hold its spending within the annual budgets voted for it by

. the M BTA Advisory Board composed of representatives of the 79
cities and towns. M BT A annual debt service and operating costs, 
minus operating revenues, federal and state aid, and other receipts, are
assessed on the 79 municipalities each year according to statutoryformulas. 

On December 18 , 1979 , Governor Edward J. King issued Executive
Order No. 172 placing the MBT A under direct gubernatorial control
designating the MBT A Board of Directors as his agent to rnanage the.
transit system, and authorizing the Authority to exceed its fiscal 1979
budget approved by the M BT A Advisory Board ($285.3m.illon) by
not more than $12. 1 milion. On November 18 , I . the Governor
issuC$d a substantially similar Executive Order No. 189 designating
Secretary of Transportation and Construction Barry M. Locke and the
Board of Directors of the MBT A to manage the Authority, and
authorizing the M BT A to exceed by not. more than $41 millon the
fiscal 1980 budgets of $302. milion approved by the MBT A Advisory
Board. In each executive order the Governor cited as the legal basis for
the orders .. 

. . 

the authority vested in me as Supreme Executive Magi$-
trate .undeli the Massachusetts Constitution, General Laws Chaptet

I. Opinions ofthl! Justices. 315 MasS. 761 . 767-68 (1944).
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Court in December of 1980 provided for a state and local sharing of
M BT A cost overruns occasioned by Executive Order No. 189, and
altered aspects of the organization of the MDT A and its Advisory
Board: I

Shortly after its pronouncement in regard to Executive Order No,.
189, the Court rendered a substantially similar negative verdict as to
Exeutive. Order No. 172 2 but concluded that the $12,1 millon 
overrun had been covered in the state share of M T A costs financed 
the 1980 state generaJappropriation act.

Executive Reorganization Powers of Governor

In some other states

, "

reorganization plans" submitted by the Gov
ernor to the state leg slative under constitutional or statutory prate.
dures whereunder such plans become law if not vetoed by the legisia
ture, are regarded as forms . of executive orders.

On this score, Amendment Article LXXXVII of the Massahuse
Constitution, ratified in 1966, provides in part as follows: 

Section J. For the purpose of transerring, abolishing,
consolidating or co-ordinating the whole or any part of any
agency; or the functions thereof . within the executive
department of the government of tbe common wealth, or for
the purpose of authorizing any offcer of any agency within
the executive department of the government of the com-
monwealth to delegate any of his functions, the governor
may prepare one or more reorganization plans , each bearing.
an identifying number and may present such plan or plans to
the general court , together with a message in explanation
thereof.

\ Section 2. (a) Every such reorganization plan shall . be

referred to an appropriate committee, to be determined by
the Clerks of the Senate.and the House of Representatives,
with the approval of the President and Speaker, which
committe shaH not later than thirty days after the date of the
Governor s presentation of said plan hold a public hearing
thereon and shall not later than ten days after such hearing
report that it approves or disapproves such plan and such

I.. Acls of 1900, c. 581.
2. MRlIdwims /Iy Thm'p"rlt1lion AIIII""il

\' 

Advisory Boord v. TM Gowrnor 1981 MlIs. Adv. Sbeeu;jj
. 3. Acts of 1911. c. 329. s, 2, Line ilem 605-011.
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reorganization plan shall ha e the force of law upon expira-
tion of the sixty calendar days next following its presenta-
tion by the governor to the general court, unless disap-
proved 'by a majority vote of the members of either of the

. two branches at the general court present and voting, the
general court not having been prorogued within such sixtydays- 

(b) After its presentation by the g'overnor to the. general
court, no such reorganization plan, shall be subject to
amendment by the general court before expiration of such
sixty days.

(c) Any such reorganization plan may provide for its
taking effect on any date after expiration of such sixty days
and every such reorganization plan shaU comply with sucb
conditions as the general court may from time .to time
prescribe by statute regarding the civil servic.e status, senior-
ity, retirement and other rights of any employee to be affect-
ed by such plan.

Little use has been made of this constitutional provision so far, as
Poverors have preferred to .,chieve the reorganization of statutory
agencies of the executive branch by means of statutes. Gubernatorial
xecutive orders have been employed to create advisory boards and

mmissions: And indiVidual state agencies, on their own inItiative or
&t'; the Governor s direction, have restructured their non-statutory

mponent units from time to time.
;.lrt general, reorganization plans submitted under the above-cited
nstHutional article have not been regarded as "executive orders" in
is state, s much as a form of "negative" legislation.

War Powers of the Governor

Btllte Constitutional Provisions

' , 

, The general legislative power conferred on the General Court by the
lionstitution inciudes specific authority to legislate in relation to (a)
the defense of the-government" of the state, l (b) the "several duties,
pwers, and limits" of miltary officers of the state,2 and (c) the

. Mass. Const.. ParUI. c, I, s. I, Arl. IV (1780). 85 amended by Amend. Art. CXU (197&).
Ibid.



HOUSE - No. 6557 (April

recruitment, equipment, organization, training and discipline" of the
state s armed forces.

The Governor, as commander-in-chief, has the power-

. . .

to assemble the whole or any part of them for training,
instruction or parade , and to employ them for the suppres-
sion of rebellon, the repellng of invasion, and the enforce-
ment of the . laws. He may, as authorized by the general
ourt, prescribe from time to time the organization of .the

military and naval forces and make regulations for their
government. . .

All military and naval officers shall be
selected and appointed and may be removed in such manner
as the general court may by law prescribe, but no such
offcer shall be appointed unleu he shall have passed an
examination prepared by a competent commission or shall
have served one year in either the federal or state miltia or in
military service. All such offcers who are entitled by law to
receive commissions shall be commissioned by the gover-
nor.J

All. . .superintending offcers of public magazines and
stores, belonging to this commonwealth, and all command-
ing offcers of forts and garrisons within tJle same, sball once
in every three month , officially, and without requisition
and at oth r times, when required by he governor; deliver to
him an account of all goods, stores, provisions, ammuni-
tion, cannon with their appendages, and small arms with
their accoutrements, and of all other public property wh8t-
ever under their care respectively; distinguishing the quanti.
ty, number, quality and kind. of each, as particularly as may
be; together with the condition of such forts and garrisons
and the said commanding officer shall exhibit to the gover-
nor, when. required by him, true and exact plans of such

forts, and of the land and sea or harbor or harbors adja-
cent. . .

I. Mas Cons.. Pu II. c. II. .. I. Art. VII (1780). as amend by Amend. Art. LlV (/918).
2. 
3. Mus Cons Pan II. c. )1. .. I. Art X (/780). as amended by An;cn. Art. UII (t918).

. Mus Coml.. Part II. Co 11. s. I. Art. XII (1780). as amended by Amend. Art UII (1918):



1981) HOUSE - No. 6557

Any exercise of these war powers by the Governor must respect
safegJlards imposed by the Declaration of Rights in the State Constitu-
tiQn relative to the quartering of soldiers in private homes 1 and to
martiallaw.
. Hence, any executive orders issued by the Governor in his role as
9mmandet in-chief must conform to all controliing statutes enacted

py the General Court, and the Declaration of Rights.
. Continuity of Government. Amendment Article LXXXIII, added

to the State Constitution in 1964 , provides that the General Court shallhave- .
. . .full power and authority to provide for prompt and

temporary succession to the powers and duties of public
offces , of whatever nature and whether filed by "lection or
appointment, the incumbents of which may become un-
available for carrying on the powers and duties of such
offces in periods of. emergency resulting from disaster
caused by enemy attack, and to adopt such othe.r measures
as may be necessary and proper for insuring continuity 
the government of the commonwealth and the governments

. of its politicalsubdivisions:-

. In 1962, prior to the ratification of this constitutional amendment,
the General CoUrt added continuity of government provisions to the

ivil Defense Act dealing only with the continuity .of managementiri
s'tate administrative departments and agencies, and replacements in:
ffces whose incumbents are named by the Governor with or without
ouncilapproval. 3 The General Court has yet toprovid forJheconti-
uity of government in the Council itself, in the legislative branch of
be state government, or in local government. 
H To date, the courts have 

had no occasion to ascertain. whether
kmendment Artcle LXXXIII admits of any erosion of the principles
#unciated by the Separation of Powers Article and, if so, how far.

'federal Constitutional Provisions
Finally, the Federal Constitution requires the Federal Government
guarantee to every state "a republican form of government" and

.'.f . .
, M.ass. Canst., Pan I. An. XXVII (1780).

(tfas. Const..Pan I. Art. XXVII (1780).

; '

ACI of 1950. c. 639, IS. 20A-2OC (added by Acts of 1962. c. 767).
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protection aganst invasion; and on the application of the legislature of
a state, or of its Governor when the legislature cannot be convened, the
federal government must assist in the suppression of domestic violence
within that state. ' The ultimate authority for determining what consti
tutes a "republican form of government " from the federal .govern-
ment s viewpoint; and what means are proper for the suppression of
domestic violence in a state requesting federal assistance, rests with
Congress.

Attorney General's Advisory Opinions of 1943

In 1943, Attorney General Robert T. Bushnell rendered two request-
ed advisory opinions to Governor Leverett Saltonstall in relation to
the latter s authority to 'issue executive orders under the War Powers.
Acts of 1941 (c. 719) and 1942 (c. t3), as amended. These statutes
empowered the Governor to cooperate with federal authorities and
other states. "in matters pertaining to the common defense or to the
common welfare," and to take any measures he deemed " roper to
carry into affect" federally-requested actions for the ""national defense
and the "public safety." In detailed terms , these emergency statutes
authorized the Governor to suspend described laws , and to take other
measures in the furtherance of these objectives.

In construing the Governor s authority as supreme executive magis-
trate and commander- hief under the foregoing War Powers Acts,
the Attorney-General emphasized that-

While the Supreme Judicial Court of Massachusetts has
not had occasion to pass upon or define the extent or limit of
the authority conferred upon the Governor by the foregoing
statutes, it is clear from their express purpose and from their
context that the Legislature intended to confer broad power
upon the Governor to deal with matters affecting the com-
mon defense and the common welfare and arising out of the
present emergency.

The rapidly changing conditions resulting from the prose-
cution of a total War render it practically impossible for the
Legislature to prescribe a formula by which it could deter-
mine in advance whether a given matter pertains to the

J. u.s. Const.. Art. IV. s. 4. 
2. Luther v. Borden; 4& U.S. I (1849); Texas v. White. 74 U.S. 700 ('869).
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common defense or the common welfare, or is necessary for
the support of the National Government in the prosecution
of the war. The determination as to whether a particular
matter does in fact so pertain or is in fact necessary to
support the Natipnal Government within the scope of the
statutes referred to above has been left by the Legislature to
the sound discretion. of the Governor. . . 

. . . . 

The. . .discretion as to whether a particular matter per-
tains to the common defense or to the common welfare" or
is ""needed for the support of the national government in the
prosecution ofthe war," as those phrases have been used by
the Legislature in the foregoing statutes, appears to be
lodged with the Governor so long as that discretion is an
exercise of judgment and not a display of arbitrary po-
wer...

. In another advisory opinion in . 1943 , the Attorney General ex-
sed the view that the Governor could not issue executive orders
r t War Powers cts, pro,?din for state enforcement and

osecutlon offederal pnce regulatiOns In Massachusetts.

:' 

/ings of Supreme Judicial CQUl't

:;J:n general, the Supreme Judicial Court has interpreted the war
nowers of the Governor flexibly, but conservatively, stressing (a) that

fcise of those powers must be based 011 statute in most cases, and (bJ
gub atorial actions thereunder must be consistent with the

pvisions and legislative intent of such laws. 
Advisory Opinion of 1944. This advisory opinion to the Governor

nd Council involved the validity of an executive order, proposed for
\1ance under the War Powers Acts, which would have changed the

for the state primary elections of 1944. In holding such actions
(mstitutional because the War Powers Acts contained no specific

ant of authority to the Governor to change election dates, the Court
Ied that-

We are not dealing here with. the constitutional powers of
the Commander-in-Chief of the miltary and naval forces of 
the Commonwealth in an area of hostilties or with the scope
of executive powers in general in time of war. We are dealing

+;ap: Atty. G; .. A g;;I 18: .i943. pp. 68-
lop. Atty. Gen., May 26, '943. pp. 53-55.
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only With an attempt to add to those powers stil other

powers by legislative delegation. War does not abrogate the
Constitution. It supplies no excuse for confusing legislative
powers with executive powers. . .

In addition; the Court warned that manipulation of election dates
could lead to an infringement of constitutional requirements that
elections be "certain and regular."2 In a subsequent case involving the

Civil Defense Act of 1950,3 which replaced the War Powers Acts of
World Waf II vintage, the Court stressed that .such laws must be
construed, if possible, in such a way as to avoid grave constit,Jtional
doubts.

. .

Civil Defense Agency Case of 1977. The Civil Defense Act of 1950

provided (a) that employees of the Civil Defense Agency were not to be
subject to the State Civil Service Laws andrules 6 and (b) that the
Governor be empowered to apply for federal grants and to accept the
same subject to relevant requirement imposed by the federal govern-
ment.7 One condition of such federal aid for civil defense purposes was
that personnel of the state and local civil defense agencies be placed

under a merit system. To qualify for that aid, the governor issued
executive orders in the early 1960's placing civil defense personnel
(except the Director of the Civil Defense Agency) under the State Civil.
Service LaW.8 The General Court never formaUy ratified theseexecu-
tive orders, but itdidenacttegislation subsequently in 1963 Making 105-

positions in the State Civil Defense Agency "permanent. "9 When the

State General Approprlaton Act for Fiscal 1976 provided fora reduc-
tion in force of 30 positions in the Civil Defense AgencylOforeconomy
resons, litigation followed.

In its resulting decision, the Supreme Judicial Court held that the-

Governor had properly exercised "inherent" authority available to him
in the Civil Defense Act to obtain federal aid under its provisions, and'
that he had complied with a "clear" legislative intent on that scoreV

1. Opinions of tM Justi,' rs, 315 Mass. 761 (1944).
2. Mass. Const., Pan I. An. VII (1780).

3. Ads of 19SO. e. 639. as amended.
4. Wore",strr County National Bank v. Commissionrr of Banks. 340 Mass. 695. 701 (1960).
5. G.L. Co 31.
6. Ac of 19SO. e. 639. s. 2.
, lbi 15. 

8. Exiv Orr No. 36(1960):amcnded by Executive Orden Nos. 38 (1961), 39(1961). 41 (1961), 42(1961)
ad 42 (19621. 

9. Ac of 1963. Co 80. :
10. Ads of 1975. e. 61. s. 2; Item 0432f I; s. 7.
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Under the circumstances, the Court found that his use of executive
orders to supersede one provision of the Civil Defense Act to comply
with the intent of another provision of that law was not so extraordi-
nary as to bring his powers into serious question. The Legislature
ction of 1963 was seen as confirming the execl\tive orders, by clear

Imp IcatlOn. '

I:'; The Court described the situation as being comparable to one which
twould raise little difficulty, such as a statute authorizing an adJ1inistra- '
:;"or to determine whether Of not to invoke an otherwise dormant law,

po render inoperative ail otherwise active statutory provision. Such
action is valid if the Governor can point to a statute expressing or
implying from its legislative history an adequate delegation of power to
ccomplish his purpose.

CHAPTER V. STATUTORY BASES OF GUBERNATORIAL
EXECUTIVE ORDERS IN MASSACHUSETTS

Statutory Bases Generally

'" The Massachusetts statutory provisions authorizing the Governor
():issue proclamations on ceremonial occasions (77) far outnumber
()se whic?make specifi ref rence to his issuance of proclamations

.nd executIVe orders havmg the force of law (6). Two other statutes
lin with . gu ernatorial e ecutive orders include one such

,:hdatmg.a particular executive order, and a second law requmng
C'cuti veor I:s to be fied with the State Secretary for publication in

the Massachusetts Register. .
k1:/; ,

The . statutes specifcally authorizing the Governor to issue. procla-
101. tions and executive orders having the force of law permit him to do

only in reiation to emergencies arising from (a) war, sabotage and
r hostileactiVlty, (b) CtVil disorders, (c) natura disasters, (d) water

ortages, (e) nuclear accidents, (t) fires, and (g) certain industrial
putes which threaten the public health and safety: Implied authority

ojssue proclamations and executive orders is found in certain other
ws vesting emergency powers in him in repsect to the latter private
Ctor industrial disputes, and to interruption of the public mass

portatonservices of the Massachusetts Bay Transportation Au-nty. 

,..

J; Direc,or of the'. Civil Defense Agency and Office of Emergency Preparedness v. Civil Service Commission,
i; 373 Mass; 1I()J (1977),
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Except as to the foregoing major emergency situations, the General
Court has ben reluctant to empower the governor to issue proclama"
tions aq.d executive orders regul ting the persons , property and pro.;
ceduraf rights of the general public or any segment thereof, outside the
executive .branch of the state government itself. Instead , the General
Court has preferred to rely on delegations of regulatory authorjty to
state administrative agencies and quasi-judicial agencies to implement
policies and programs ordained by statute. That authority is wielded
within the framework of procedural and other safeguards mandated by
the State Adminstrative Procedure Act' and other controlln laws.

Ceremonial Proclamations and Executive Orders

Under 76 statutes 2 the Governor is directed to issue proclamationsi

annually honoring 86 ceremonial occasions which are sted in Appen-
dix D of this report. In addition, he may issue proclamations on
occasions of national rejoicing or mourning, under anotherstatute.
These 88 ceremonial incidents include 35 historical anniversaries, and

30 days , and 23 weeks or months, honoring particular groups, events,

social objectives and other causes. Of the state s 13 legal holidays, all
are included within the enumeration of days for which such proclama-
tions must be missed , except for NewY ear s Day, Labor Day, Thanks
giving Day and Christmas.

In most instances, the statutes requiring these ceremonial prociii-
mations simply direct the Governor to issue the proclamation on the
date , or within the time period, designated for the particular occasiort.

In a few instances, such as the laws relating to Student Govemmertt
Day,S United Nations Day6 and Traffc Safety Week,7 more extended

uties are imposed on the Governor and other offcials in refation to
the way in which the occasion is to be honored. 

Traditionally, governors have issued regularly a proclamation hon-
oring Thanksgiving Day, a legal holiday, even though not specifcal
required by law to do so. From time to time

, -

pther nonstatutor

I. O. L. c. 30A.
2. O.L. c. 4. s. 7( 18A); c. 6, ss. 12A- ISPP.
3. The 13 Massachusetls legal holidays include: New Year s Day, Martin Luther King s Birthday, Washingtoiii

Birthday, Evacuation Day (Suffolk County only). Putriot's Day, Mcmorial Day, Bunker Hil Day (SUrr

County only), Independence Day. Labor Day, Columbus Day, Veterans' Day, Thanksgiving Day; a

Christmas. (O.L. cA, s. 7.
4. G.L. c. 6Js. 12M.
S. G.L. c. 6, s. 12N.
6. G.L. c. 6. s. 15P.
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proclamations of a ceremonial character have been issued on special
occasions deemed worthy by individual governors in the exercise of
their functions as supreme executive magistrate and ceremonial head
of state. 

HOUSE - No. 6557

Early .War Powers Acts of 1917-45

Shortly after America s entry into World War It Massachusetts
became the1irst state to grant emergency war powers to its g ernor.
The War Powers Act of J 917 enumerated the powers so granted to the
Governor his exercise of which required the consent of the Council.
With the approval of that body, the Governor eould delegate those
powers to ether governmental offdals.2 Among these was the power
o suspend certain named statutes. Provision was made for judicial

review of actions taken by the Governor and other public offcials
\under the .act.

.. '. '

The Governor was authori!ed to issue "regulations" and "p.roclama-
J0ns," subject to Council approval where required, to carry out the
rovisions of the Wac Powers Act, which expired at the war s end!

J'he term " 'executive order" was not used to describe these documents.
gthier, more detailed statutes conferred similar but greatly ex-

'Panded emergency powers on the Governor during World War 11.
articular provisions of these laws became operative upon issuance of
ibcutive orders and proclamations by the Governor. In addition, the
bvernor as empowered to-:

. .

exercise any power, authority. or discretion conferred
on him by any provision of. . . (Acts of 1941 , c. 719and Acts
of 1942, c. 13).. .by the issuance oc. promulgation of execu.
tive orders or general regulations, or through such depart-
ment or agency of the commonwealth or of any political
subdivision thereof, or such person, as he may direct by a
writing signed by. him and fied in the office of the state
secretary. Any department agency or person so directed
shall act in conformity with any regulations prescribed by
the governor for !ts or his conduct.

: . ,

J' I

:AC\ of 1917: c. 342.
;kibid., s. 12.

/bid.. 55. 2, 3 and 25.
ir. :AC\ of 1941. c. 719, as amended by . Acts of 1943. c. 3; Acts of 1942. ce. 13 and 18; Acts of 1945, c. ISS
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Whoever violates any. provision of any such executive
order or general regulation issued or promulgated by the
governor. for the violation . of which no other penalty is
provided by law, shall be punished by imprisonment for not
more than one year, or by a fine of not more than five
hundred dollars, or both.

Any provision of any general or special law , or of any rule,
regulation, ordinance or by-law, to the extent that sqch
provision is inconsistent with any order or regulation issued
orpromulated under this act , shall be inoperative while such
order or such last mentioned regulation is in effect; pro.
vided . that nothing in this section shall be deemed to affect
or prohibit any prosecution for a violation of any such
provision before it became inoperative...

A total of 99 gubernatorial executive orders were issued under these
World War II statutes before their expiration in 1949. Those tempo'"
rary laws became the model, in part, for the present Civil Defense Actof 1950. 

Civil Defense Act of 1950 and Related Statutes

Civil Defense Act of 1950 
The most sweeping statutory authority to issue executive orders in

now afforded to the Governor in the Civil Defense Act of 1950 . a
much-amended general law which has not been incorporated into the
Massachusetts General Laws as yet. Within the four corners of the
Civil Defense Act. the Governor may issue executive ordershaviilg the
force of law to meet the emergencies embraced by it, and to implement
it stated purposes and policies. 

Synopsis of Civil Defense Act. The provisions of the Civil Defense
Act are summarized as follows:

Section I. Definitions. Herem various words and phrases
used in the Civil Defense Act are defined.

J. Ads of 1942, c. 13. s. 3.
2: Ibid.. s. 4.
3. AdS or 195O. e. 639 asarncndcd by Acts of: 1951, ce. 434 46. 531 and 547; 1951, e. 580 55. 2; 1952. c. 269;

1953. e. SOt s. I; 1953. cc.. 532 and 491; J955, ec. 25, and 607. 55. 1-2; 1956. c. 401. 5. I; 1956. c. 560, 55. 1-

1957. c. 68; 1958. e. /80; /958, c. 425. s. I; 1962. cc. 350 and 767;/962, e. 743, 5. I; 1964 C. 740. 55. 3-4

(initiative law); 1968, c. 579, 55. . 1-5; 1970. e. 1/2; 1978, c. 478, 5. 16; and 1979, C. 796, 5. 26.
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Section 2. State Civil Defense Agency. A "Civil Defense
Agency and Offce of Emergency Preparedness " headed by
a Director appointed by the Governor, is established within
the executive branch of the state government. Its organiza-
tional aspects, and duties of the Director, are regulated.

Section 2A. Fal/-out Shelters. The Direc or of Civil De-
fense is authorized to establish standards for fall-out .shel- .
ters, to be enforced by local building inspectors. These
standards supersed,e conflcting requirements of local build-
ing codes, but only as permitted by detailed aspects of this
section.

Section B. Nuclear Power Plants; The Director of Civil
Defense is ordered to designate as "nuclear power plant
areas:' regions ofthe state which are within IO:-mile radius of
anysuc power plant , and to develop certain plans to deal
with" nuclear accidents.

Section 3. Civil Defense Advisory Council. This Inter-
agency Council is created and the Governor is authorized to
designate, its chairman and to determine its , membership,
advi ory role and powers. .

Se(:t on 4. General Powers and Duties of GDvernor. The
Governor 'is given "general direction and control" of the
Civil. Defense Agency. This section details certain of his
responsi ilties, powers and duties on that score.

Section 5. Gubernatorial Proclamations of State of Emer-
genCy. The opening paragraph of this lengthy section au-
thorizes the Governor to proclaim a state of emergency in
the following situations, and on the following grounds:

Because of the existing possibility of the occurrence of
disasters of unprecedented size and destructiveness resulting
from enemy attack , sabotage or other hostile action in order
to insure that the preparations of the commonwealth wil be
adequate to deal with such disasters , and generally to pro-
vide for the common defense and to protectthe public peace
health, security and safety, and to preserve the lives and
property of the people of the commonwealth , if and when
the congress of the United States shall declare war, or if and
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when the President of the United States shall by procla
mation or otherwise inform the governor that the peace and
security of the commonwealth are endangered by bellgerent
acts of any enemy . of the United States or of the common-
wealth or by the imminent threat thereof; or upon the occur-
rence of any disaster or catastrophe resulting from attack,
sabotage or other hostile action; or from riot or other civil
disturbance; or from fire, flood, earthquake or other natural
causes; or whenever because of absence of rainfall or other
cause a condition exists in aU or any part of the common-
wealth whereby it may reasonably be anticipated that "'the
health, safety or property of the citizens thereof wil be
endangered because of fire or shortage of water or food; 
whenever the accidental release of radiation from a nuclear
power plant .endangers the health, safety, or property of

. people of the commonwealth, the governor may issue a
proclamation or proclamations setting forth a state ofemer-
gency.

The section then details the emergency powers the Gover-
nor may invoke under such a proclamation, with reference
to (a) the use of the personnel and property ofstate agencies,
(b) the use of realand personal property whether privately
or publicly owned, (c) the compensation of owners of pri-
vate property so used , and (d) emergency uses ofthe eplinent
domain power.

Section 6. Cooperation With Other States and the Fed-
eral Government. The Governor is authorized! to cooperate
with these authorities for the purposes of this act, and to
take any measures he deems "proper tocafry into effect any
request of the President of the United States... (relative
to). . . the national defense or the public safety.

Section 7. Additional Powers of Governor. This long

section authorizes the Governor , during a state of emergen-
cy, to exercise detailed enumerated powers in respect to (I)
the protection of persons and property, (2) explosives , (3)
institutional inmates, (4) public utilties , (5) communica-
tions, (6) transportation; pedestrian travel and vehicles , (7)
financial institutions, (8) hours of business and employ-
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ment, (9) vocational and educational institutions, (10) as-
semblies and parades, (II) birds , animals, articles and ob-
jects useful to hostile elements, (12) licenses, . permits , and
registration certificates, (13) funds and property furnished

. by the federal government to the state or its political subdi vi-
sions , (14) contracts and purchasing activities of the state or
itsPQlitical subdivisions, (15) public records, and (16) food

. and household supplies.

Finally, this section authorizes the Governor to suspend
the operation of any statute, rule or regulation which af-

fects the employment of persons within the commonwealth
when, and at such times as such suspension becomes neces-
sary in the opinion of the governor to remove any interfer-
ence , delay or obstruction in connection with the produc-
tion, processing or transportation of materials which ate
relatc6d to the prosecution of war or which are nt:cessary
because of the existence ofCastate of emergency.

Section 8. Gubernatorial Executive Orders. Under this
section of the Civil Defense Act the Governor may exercise
any power, authority or distretion conferred on him by any
provision of this act either under an actual proclamation of
a state of emergency as provided in Section 5 or in reason-
able anticipation thereof and preparation therefor by the
issuance or promulgation of executive orders or general
regulations, or by instructions to such person or such de-
partment or agency of the commonwealth, including the
civil defense agency, or of any political subdivision there.
as he may direct by a writing signed by the Governor and
fied in the offce of the State Secretary. Any department,
agency or person so directed shall act in conformity with any
regulations prescribed by the Governor for its or his con-
duct.

Whoever viQlates any provision of any such execwive
order or general regulation issued or promulgated by the
Governor, for the violatioQ o( which no other penalty is
provided by law, shall be punished by imprisonment for not
more than one year , or by a fine of not more than $500, or
both.
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Section 8A. Inc'ons;stent Provisions of State and Local
Laws and Regulations. Any ptovision of any general. or
special law or of any rule, regulation , ordinance or by-law to
the extent that such provision is inconsistent with any order
or regulation issued or promulgated under this act shall be
inoperative while such order or such last-mentioned regula-

tion is in effect; provided that nothing in this section shall be
deemed to affect or prohibit any prosecution for a violation
of any such provision before it became inoperative. .

Section 9. Emergency Power of Director ofCivi/ Service:
This section was repealed by Acts of 1962, c. 743, s. I. .

Section 10. . Blal'koUi and Air Raid Regulations. The gen-
eral authority of state and localpoHce and firefighting per:'
sonnel, and of the state and federal armed forces, to enforce
such regulations is defined. In connection therewith, the
Governor may issue "written orders" for such enfprcement
purposes , allowing entry onto private property.

Section J J. Fire and Palke Proteltion. Herein are elabo-
rated the power and duties of cities and . towns, and of their
civil defense agencies , police and fire departments, in relation
to civil defense emergencies. The status of auxilary. .police
and firefighting personnel is regulated. State reimbursement
to Cities and towns is authorized for purpose cifiedby
this section.

Section 1 J A- J J B. Civil Defense Claims Board. The pow-
ers , duties and functions of this state board, consisting of the
Chairman of the Industrial Accident Board and the Secre-
tary of Administration and Finance , or their designees , and
an Assistant Attorney General named by the Attorney Gen-
eral, are spelled out. Its reponsibilities relate to the indemni-
fication of civil defense personnel and their survivors for
injuries to, or death suffered by, such personnel while per-
forming their duties.

Sel'/ion 12. Civil Liabilty of State and Its Political;Sub
divisions. That liabilty for death, personal injuries, and
property dam:age arising from activities of state and local
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agencies and their employees during civiJdefense emergen-
cies is restricted drastically. .

Section 12A. Civil Liability re Use Of Realty for Shelter.
Persons granting, o adty or town, permission to use their

private property for shelter purposes during civil defense
emergencies are exempted from civil liability for injuries,

. death" and property losses arising from such use of tbat
property.

Section 13. Local Civil Defense Agencies. Local govern-
ments are required to organize such agencies in the manner
and. form . set forth in this section. Certain powers of local

vernments in respect to .civil defense are defined.

Section /4. LO('1 Mutual Aid. lntercornmunity mutual
aid arrangements for civil defense and disaster purposes are
authorized per the req uirements of this section and the state
civil defense plan.

Sedion 15 15B. Local Financing. Political subdivisions
. are authorized to appropriate money, to levy taxes and incur
debt for the financing oftheir civil defense activities , and to

. accept federal aid therefor. The Governor is authorized to 
accept federal aid for local civil defense .purposes , subject to
the applicable terms, rules8nd regulations of the federal
government.

Section /5C. Water Supply. Local governments are au-
ihorized to enter into contracts for the interconnection of

water distributionsysteins and for the use ofpumping :equip-
ment. Other aspects of water supply are regulated.

Section 16. Use Df Existing Stale and Local Government
Facilities. This section defines the authority of the Governor
and of state and local government agencies acting under his
control, to make maximum use of the service's , facilities and
personnel of such agencies in .carrying out the provisions ofthis statute. 

Sect;Dn--16A. Court Sessions During State of Emergency.
Operation of the state courts during a state of emergency are
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regulated under this section. Special powers are granted to
the judiciary in connection therewith.

Se('lion 17. Hatch Act " Rule. State and local civil de-
fense organizations may not be employed, or engage, in
political activities either directly or indirectly.

Section 18, Loyalty Oaths. This section prescribes an
. oath of offce for civil defense personnel, and prohibits the

employment or use by state and local civil defense agencies
of subversives.

Sel,:lion 19. Severabilty. If any provision of this act, or
the application thereof to any person or circumstances, is
held invalid, otherprovisions of this act remain valid: Provi-
sions of this act arc declared to be severable.

Sution 20. Cooperation of Governmental Agencies
State and local government agencies and their offcers and
employees are required to cooperate with the Goveritor and
the State Director of Civil Defense in all matters affecting
civil defense. The Governor is authorized to make, amend
and rescind orders. rules and regulationspertainjng 10 civil .
defense, which may not be contravened by rule'S and regula-
tions of state agencies or of political subdiv sjons.

Section 20A. Temporary Successors JJIO State Agency
Heads. The head of each state department and division must
designate five subordinates to act for him, in the event of his
absence or disability. Such designations are ubj ct to gub
natorial approval , with Council consent where required.

Section 20B-20C. Ojfices Whose Incumbents Are Ap-
pointed by the Governor With the Advice and Consent of the
Council. These sections permit the Governor to fil tempor-
arily, until the Council can meet , any such offce which faBs
vacant due to enemy attack. Where incumbents of a given
office may be removed permanently only with Council ap-
proval, the Governor may remove such an officer, pending
the meeting of the Council. The foregoing actions by the
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Governor are operative only so long as enemy attack pre-
vents a quorum of the Council from assembly.

Sectivn 21. State Civil Defense Agency Expenditures.
That agency is authorized to expend such sums as are appro-
priated for the purpose of carrying. out the provisions of this
act.

Section 22. Termination of Act. This act or any part
thereof ..shan become inoperative by the adoption of a joint
resolution to that effect" by the two branches of the General
Cou.:'! acting concurrently.

t'tom time to time , additional responsibilities have been assigned by
Itporary emergency statutes to the State Civil D fense Agency in

p'ect to particular natural disorders, such as the Worcester Tornado
953 the 1955 Flood Disaster 2 and the Forest Fire Di!saster of

mS7,3 These duties were mostly of a fiscal or administrative character
inposed in the wake of those disasters. 

lJergency Finance Ac.t of 195/

jfhis 1951 statute (c. 522) authoJizes the Governor. to anocate sums
16m appropriations of the Civil Defense Agency to other state agen-
luJltto meet contingencies arising from executive orders issued by the
kvernor under the Civil Defense Act. of 1950 , as amended. Such
Imrections of funds (including federal grants) may be made thus,
IJMided they are recommended by the Secretary for Administration

Finance, and .are approved by the Director of Civil Defense.
e qovernor, for like reasons, may transfer funds from the ac-
ts of other state agencies to the Civil Defense Agency for civil

nse emergency purposes, upon the recommendation of the Secre
or Administration and Finance, while the GenemlCourtis not in

pn. Money ap.propi-ated to meet payments due on bonds may not
Dp transferred, however.5 
Ifrestry Laws

he statutes relating to the forests and woodlands of the state
1l1I.

\!'

of 1953. . 65hnd Acts of 1954. c. 618.
sof 1955. ce. 698. 699 and 739; 1956. cc. 208 and 236; 1978. c. 514.

of 1957. c. 451 and Acts of 1978. c. 514.
sof 195 I. c. 522. 88. 1-

fd.. 5: 3.
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authorize the Governor to close the same in whole or in part by means
of proclamations whenever he concludes that "extreme drought" has
raised a danger of fire in those woodlands. A proclamation may limit
access to the closed woodlands to owners and tenants of land therein,
their agents and employees , and persons bearing permit from such

owners or tenants to entcr upon the larid for reasons other than
hunting, trapping or fishing. Furthermore , the possession of firearms
within closed areas may be forbidden by the Governor s proclama-
tion.

Once the fire hazard has passed, the Governor may reopen th
woodlands , and, by like proclamation, extend any postponed orinter-
rupted hunting, trapping or fishing "open season" by not more than the
number of days lost dOe to the above suspension or interruption. If the
extension of such an " open season" in whole or in part coincides with
any other " n season" in such a manner as to cause a conflct in the
laws controllng the same; the Governor may, by proclamation , post-
pone the latter "open season" for such time as may be necessary t()
avoid that conflct.

Each of these proclamations takes effect as stated therein, and must
be published in such newspapers , and posted in such places , by the
Department of Fisheries, Wildlife and Recreational Vehicles as the
Governor orders.

Statutes Relating to Labor-Management Disputes

S/ic'hter Act

This statute

, .

enacted in 1947 , established mechanisms for interven.
tion by the Governor in private sector labor-management dispuie
which threaten, or result in, a disruption of the production and distri.
bution of essential goods and services in ways menacing the publi(
health and safety.4 "Essential goods or services'r are defined by tlil
Stichter Act to include food, fuel, w.ater, electric light .or powet ga:

and hospital and medical services.s The manufacture, mining, harl
dling, transporting, storage, sale at wholesale or retaiI,and furnishirr

I G.L. c. 131. s. IH.

2: Ibill.
J. G.t. c. 131. 81; Acts of 1975. c. 706. s. 221.

4. Acts of 1947. c. 596; G. L:. c. 1508.

S. t. c. 1508. s. 2. 
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pf the foregoing essential goods and services fall within the reach ofthe
litatute , as do any processes or occupations necessary to the production

d distribution of such goods and services. I The Slichter Act does not

jaJiply to employees subject to the Federal Railway labor Act,2 to the

ist te government, or to political subdivisions of thestate.3

. .

If the State Commissioner of labor and Industries finds that a labor
aii pute affecting the production and distribution of essential goods
qd services has not been settled by collective bargaining, and thaj a

stantial interruption of such production or distribution is immi-
t, he must notify the Governor of the situation. If, after prescribed

yestigatioitsand hearings , the Governor determines that such an in-
ruptionis likely to be detrimental to the health or safety of any

;t9 munity. he may authorize state intervention . in the particular
: JI! or-management. The Slichter Act outlines two different 'proced ures

ich the GoverMr may follow in pursuing a peaceful settlement of
issues in dispute.

. :; .

' Should such state mediation fail to produce a settlement , the Gover-
may then invoke his emergency powers under the Sli hter Act

tough the issuance of a proclamation or dec1aration of emergency

" .

Fope with the impending or actual interruption in the production or
tribution of essential goods or services. The Govetnor may enter

to agreements with the parties ta. the dispute for continuing such
uction or distribution to the .extent necessary to safeguard the

bblic health or safety; and he may "make and promulgate rules and
Iigulations" to implement those agreements. The Governor may also

epossession of, and operate, any plant or facility of a party to the
4iS,ute. He may exercise his authority on this score through any state

ncy, with the assistance of such public or private instrumentalities

persons as he may designat
State intervention in the labor-management dispute may be ended

I,a gubernatorial "declaration" whether the Governor determines
Rtsuch intervention is no longer necessary to safeguard the public
lmiHth and safety. He must terminate his declaration of emergency , and

1".11/.

:Th
. U. A.. s: 151. C' t'I(.

. !J,1. c. 1508. ss. 2 and 7.
11'

. iPil. c. 1508. ss. I and 3.
L. c. 10"'. s. 4 (81 III.



HOUSE - No. 6557 (April

state operation of the plant or facility, when the parties to the labor
management dispute reportto him that they have reached a settlement
If the Governor fails to return control of the plant or facilities to the
owners thereof after receiving that report, the aggrieved party ma
seek relief.in the Superior Court or Supreme Judicial Court.

M BT A Statute

In 1962, the General Court granted emergency powers to the Gover:
nor to continue operations of the Metropolitan Transit Authority

(MT A), predecessor of the present Massachusetts Bay Transportation
Authority (M BT A), in the event of an interruption of Authority

services in violation of an injunction.2 These 1962 provisions were

carried over verbatim into the 1964 law establishing the MDT A and
defining its functions and powers. Neither statute mentions executive
orders as the vehicle for exercise by the Governor of his emergency
powers; but, executive orders are used customarily for that purpose;

Three preconditions are necessary before. the Governor may declar
an emergeney and take possession of MBT A lines and facilities.. Firsft
ly, there must be a "continued interruption, stoppage or slowdown
passenger transportation on "any vehicle or line" of the M BT A, or

strike causing the same. Secondly, that interruption of transit servif,
must be in violation of an . inj n. restraini g order, o r'Other o
of a court of competent Junsdlctlon. And, thirdly, the mterruptloJ;
stoppage or slowdown must threaten the availability of essential p
senger transportation service . to such a ? extent as to endanger t?;1

health . safety or welfare of the commu lty.

. ,

. H
During an emergency so declared by him, the Governor may assu

EPi
control of the lines and fac ilities of the M BTA, and. Operate .them
the account of the Authonty In order to safeguf,rd t e pubhc heal
safety and welfare , for a period not exceeding 45 d ys. He may exer
these powers and responsibilities through any stat-e agency, or throt
any person orpersons, he sees fit to designat . He may also designil

I. G. I. c. ISOB. .. 4c :Ind s. 4d.
2. Ach of 1962. c. 3U7. s. I. adding new.. IIJA 10 Acts "r .11J47. c. 544.

3. Acts of 19M. c. 563. s. III; G. I. c. 161A. s. 20.

4. G. I. c. 16IA. .. 20.
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Suitable public or private instrumentalities to assist in these emergency
efforts. 1

S1a1urory AUthority of Governor re Executive Branch Organization

j?,'

l)'Since 1919, the Governor has possessed statutory authority to place
any state department any state "offces , boards, commissions and
er goveramental organizations and agencies " not assigned y stat-

te to some department. His authority on this score does not extend to
late agencies placed by statute directly under , the Governor and

QunciL This 1919 law makes no mention of executive orders as means
accomplishingits ends , thus leaving to gubernatorial discretion the

etermimition as to the best legal way to be employed. Such a guberna-
rial assignment of state agencies to departments remains in force

h'tH the General Court sees fit to act on thesame.
TheGovernor s Cabinet Act of 1969 , since amended , provides for
e organization of all agencies of the executive branch except

Bpartments headed by the four "constitutional officers , .. and 28 state.
fifgher educational institutions grouped under the. State Board of

gents into ten "Executive Offices," each headed bya "Secretary
who is a member of the Governor s Cabinet. Currently, these ten
tnities consist of the Executiv.e Offces for: (I) Administration and
nances, (2) Communities and Development, (3): Consumer Affairs,

der Aff . (5) Ener y Resourc : (6) Environmental Affairs, (7)
an Services, (8) Manpower Affairs., (9) Pubhc Safety and (10)

F!lhisportation and Constructlon.
It., hile t Gov rnor s Cabinet Act of 1969 assi d the nu erous

teadmlmstratlve departments, boards, commiSSIOns, p bhc au-

ties and other named u its to particular E cutive Offices, it
an.ted to the Governor, until 1973 , the authonty to transfer such
'Its from one Executive Office to another, by means of executive

ers.6 The State Department of Commerce and Development wasso

'/lid.

1, c. 29. s. 2; Acts of 1964. c. 740.
1.. c. 6. s: 17; c. 29, s. 2.

,L c. 29. s. 2.
ts of 1969. c. 704; Acts of 1979 , c. 796; Acts of 1980, c. 329. ss. 104. 106 and 112; (j. L c. 6. s. 17 A; (j.l.. c.
; G. L. c. 7. ss. 2-3; G. L c. ISA; G. L c. 2SA. 
Is of 1969. c. 704. ss. SO-SOA.
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transferred from the Executive Office of Communities and Develop-
ment to the Executive Office of Manpower Affairs by Governor Fran-
cis W. Sargent in 1973. Since then , such transfers have required
statutory action. Newly-established state agencies not assigned to an
Executive Offce by law appear to fall within the reach of the Gover- .
nor s authority under the foregoing 1919 statute, via assignment by

him to a department within such an Executive Offce.

The Governor s approval must be obtained by the head of ny state
department who has the authority, and who wishes , to establish in that
department any division not specifically provided for by la ,. By

implication, the Governor has the authority to control such depart-
mental actions by means of executive orders if he so chooses.

Governors have r.elied on the foregoing statutes arid on their author-
ity as supreme excutive m gistrates to sustain executive orders creating
administrative units within state departments, or to transfer such units
where . no violation of the statutes would result. Thus, by executive
order, Governor Christian A. Herter transferred the Ground Observa-
tion Corps to the State Civil Defense Agency in 1955 Governor John
A. Volpe , in like manner, established a Governor s Committee on
Fund-Raising in 1965 to regulate fund-raising within the state service
by voluntary health , welfare and other charitable organizations. Ex-
ecutive orders issued by Governors Francis W Sargent in 1972 and

Michael S. Dukakis in 1976 established a State Offce of Minority
Business Assistance in the State Department of Commerce and Devel-
opment, and defined its powers and duties;S this action was subse-
quently ratified by the General Court.

As indicated in Appendix A of this report, Governors have made
frequent use of executive orders to designate particular Executive

Offces or departments as the state agency" to administer named
federally-aided programs and projects in compliance with federal stat-
utes, regulations and Presidential executive orders. Application by
state agencies for federal grants require the prior approval of the

I. Executive Order !'u. 9 (1973).

2. G. !. e. 29. .. 3.
3. Exeeutiw Order No. 2t (1955).
4. Executive Order No. 48 (1965).

S. Executive Orders. Nos. 90 (1972) and 124 (1976).

6. Acts of 1978. e. 521. s. 2; G. L. e. 23A. s. 37.
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Secretary for Administration and Finance; and no such grant in excess
of $lOQ,OOO, and no such grant requiring a state appropriation of
matching funds, may be accepted without the. prior approval of the
Committees on Ways and Means of the two branches of the General
Court.' By executive orders not at variance with the statutes, the
Governor may make those organizational and , other administrative
arrangements necessary to comply with federal grant requirements.

Executive orders creating or altering executive branch ageijcies are
dependent, for their effectiveness, upon duly-appropriated funds; and
no expenditure of such funds may be authorized except as provided by

. the General Court in the appropriation act.

State Administration Procedure An Aspec'

This law, enacted in 1954, regulates the adjudicatory aAd rule-mak-
ing proceedings of state administrative agencies, and establishes reUI:-

safeguards for the public.21t has part!al application to executive
b'rderS issued by the Governor. .

An "agency" subject to the requirements of the State Administrative
Procedure Act is defined as 

. . . any department, board, commission, division or au-
thority of the state gover'!ment or subdivision of any of the
foregoing, or official of the state government , authorized.
law to plake regulations or to conduct adjudicatory pro-

ceedings, but does not in(.'/ude the following: the legislative
and judicial departments; the governor and c'ouncil; miltary
or naval boards, commissions or offcials; th depart;lent of
cprrection; the department . of. youth serviCes; the . parole
board; the divisions of industrial accidents of the depart-
ment of labor and industries; the .personnel administrator;
the civil service commission; and the appellate tax board.

A "regulation" subject to the procedural and other standards of the
kl: is defined 

. . . the whole or ,any part of every rule, regulation,
standard or other requirement of general application and
future effect, including the aniendn:ent or repeal thereof,

I:.
f; :(tL. c. 29, s. 2C; Acts of 1980. c. 329, s. II.

Acts of 1954. c. 681. s. I; G. l. c. 3M.

W:b.L. c. 30,\ s. 1 (2), as a_oded by Acts of 1979. Co 795. s. 3.
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adopted by an agency to implement or interpret the law
enforced or administered by it, but does not include (a)
advisory rulings issued under section eight; or (b) regula-
tionS'oncerning only the internal management or discipline
of the adopting agency or any other agency, and not sub-
stantiaUy affecting the rights of or the procedures available
to the public or that portion of the public affected by the

agency s activities; 

,. '

' or (d) regulations relating to the use of
public works, including streets and highways, when the
substance of such regulations is indicated to the public
means of signs or signals; or (e) decisions issued in adjudica-
tory proceedings.

Due to the phrasing of the above definitions, gubernatorial execu-
tiveorders which have, a regulatory content affecting the persons,
property, and proceduralrights of the general public are not subject to
the procedural standards and safeguards applied by this sttute to rules
and regulations made by individual agencies of the executive branch.
The only requirement imposed by the State Administrative Procedure
Act in relation to gubernatorial executive orders is that the State
Secretary include in the'Massachusells Register, published biweekly,

the texts of "executive orders excepl those not having general applica-
bilty and legal effect or effective only against state agencies or persons
in their capacity as offcers, agents or employees thereof." 2

A "spot check" of gubernatorial executive orders issued since 1954,
exclusive of those issued under the Civil Defense Act and its related
statutes , reveals significant regulatory content in some of them affect-
ing the general public, or operations . of local governments. In . this
category are executive orders which: (a) require state regulatory agen-
cies to process their proposed rules and regulations through a Gover-
nor s Commission to Simplify Rules and Regulations , before proceed-
ing further with them under the State Admiriistrative Procedure Act
(b) establish affirmative action requirements,4 (c) regulate public ac'"

I. G.L. 30A. s. I (5). Clause (e) was deleted by Aets of 1974. e. 361. s. I.

2. G. L. e. 30A. s. 6. para. (2) (I), as amended by Aets of 1976. c. 459, s. 5.
3. Governor Edward J. King. Executive Orders Nos. 155 (1979), 167 (1979) and 187 (1980).
4. Governor 'Franeis W. Sargent. Executive Order No. 74 (1970); Governor Michael S. Dukakis. 'Executivl

Orders Nos. 116 (1975). 117 (1975) and 143 (1978). 
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ce$s to state records, ' (d) regulate the disqualification of certain
contractors as participants in state .projects,2(e) regulate the distribu-
tion of motor fuels in times of shortages,3 (1) establish state policies for
barrier beach conservation arid development 4 and (g) bar off-road
veh cles ("dune buggies ) from publicly-owned dunes, beaches, salt
marshes, tidal flats and wildlife habitats.s 

Were such regulations to be made by a state agency other,.han one.
specifically exempted by the State Administrative Procedure Act , they
would have to be formulated in accordance with the procedures and
safeguards mandated by that statute , and would be subject to judicial
review thereunder. Before the regulation could take effect, the state
agency would be obliged to give public notice in the Massachusetts
Register of its intent to adopt the regulation, and , unless otherwise
provided by law, would have to hold a public hearing on it. The
agency would be required to file with the StaJe Secretary a statemel)t of
the estimated fiscal impact of the proposed regulation upon both the
public and private sectors. ' Once adopted in conformity with these
statutory provisions, the final version of the regulation would then be
pubHshedin the Massachusetts Register as partof the Code of Massa-
chusetls Regulations!!

In addition, if a state agency subject to the State Administrative
Procedure Act engages in adjudicatory proceedings under its statutes
or regulations to determine the legal rights, duties or privileges of
specifically named persons, it must follow uniform adjudicatory pro-
cedural rules prescribed by the Secretary of Administration and Fi-
nance if that determination is required by statute or on a matter of
constitutional right. Rights, duties or privileges ordained by a guber-
natorialexecutive order in the absence of an enabling law may involve

Governor Francb W. Sargent. Executivc Order No. 75 (1970).
Governor Michael S. DukBkis. Executivc Order No. 147 (19711).

Governor Edward J. Kine. Executive Ordcr No. 160( 1979). ihis order citcd many legal bases. including
the Civil Defense Act. 
Governor Edward J. King. Exccutivc OrdcrNo. 1111 (19110).

Governor Edward J. King. Exccutive Order No. 190 (19110).

L. c. 3OA. 55. 2.3A.
L. c. 3OA. 5. 5.
L. JOA, 55. 6-6A.

L. JOA. 55. 10). 10.
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constitutional rights, but not necessarily proceedings required by stat-
ute.

It is evident that these "regulatory" gubernatorial executive orders
ay be used intentionally or unintentionally to by-pass standards estab-
lished by the General Court in the State Administrative Prpcedure Act,
in relation to rules , regulations and proceedings which have to do with
matters other than " the intern:al management or discipline" of individ-
ual state agencies. Thus, there is . a gap in the protections which the
General Court endeavored to assure to the public in that statute.

CHAPTER VI. OTHER ASPECTS OF GUBERNATORIAL
EXECUTIVE ORDERS IN MASSACHUSETTS

Number and Subject Matter
Number of Exel'utive Orders

To date, no index nor enumeration has been compiled relative to
exective orders and proclamation issued by Governors of Massachu-
setts since 1780. Undoubtedly, such orders were issued from time to
time in an unsystematic way, with publication being accorded onJy to
proclamations, prior to 1941. Executive orders, other than proclama-
tions, are believed to have taken the form in most instances of letters
and memoranda sent by the Governor 10 the heads of state agencies
answerable to him.

The first Governor to introduce a systematic procedure for number.
ing or fiing executive orders was Leverett SaltonstaU (1941.45), whp
initiated such practices in respect to executive orders promulgated by
him under the War Powers Act of 1941-42. This "old series" of execu-
tive orders, which numbered 99 in all, continued until 1947 , when the
wartime enabling acts lapsed.

No other executive orders were reported by the State Secretary to
have been issued during the brief interval from 1947 to the passage of
the Civil Defense Act of 1950, during the administration of Governor
Paul A. Dever (1949-53). Wtih the enactment of that statute, Governor
Dever initiated the present "new series" of executive orders, which
began with his Executive Order No. 1 of 1950 relative to civil defense
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matters, and which has continued to date. Through December 31
1980, a total of 192 "new series executive orders had been issued

including two with "A" suffxes (42A and I 66A).
Thus, a total of 291 executive orders of these two series, catalogued

in Appendix A of this report, have been issued since 1941. This count
omits purely ceremonial proclamations, which now exceed 80 annual-
ly. The following Table I presents a breakdown of these 291 executive
orders by governor and by broad subject categories

Of the II chief executives who have occupied the governorship since
39, Governor Leverett Saltonstall has issued the greatest number of

executive orders (75), while the least number thereof were issued by
Governor Robert F. Bradford (2) and Endicott Peabody (3). Follow-
ing the end of W arid War II hostilities, the number of executi ve orders
issued by each Governor dropped sharply until 1965. Thereafter that
number began to rise significantly, to a peak of 48 executive orders
promulgated by Governor Francis W. Sargent.

Subject Maller of Executive Orders

Since the initiation of the two numbered series ' of executive orders in
1941 , there has been a significant shift in their subject matter; and
hence the uses made of executive orders by Governors. As revealed by
Table I, the "lion s share" (97)..of the 136 executive orders issued prior
to the first administration of Governor John A. Volpe (1961 63) were
concerned with civil defense administration and non-war emergencies
(the Worcester Tornado of 1953, the 1954 Hurricane, flood disasters in
western Massachusetts in 1955, an,d fire hazards in forests). Of the 1'55

executive orders issued since January of 1961, only 13 relate to civil
defen e and non-war emergency matters, while .142 pertain to other
subjects.
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Table 1.
Number and Subject Matter of Gubernatorial

Executive Orders in Massachusetts

(;o"roor

Levcrett Saltonstall
( 1939-45)

Maurice J. Tobin
(1945-47)

Robert F. Brddford
(1947-49)

Paul A. Devcr

(1949-53)

Christian A. Hcrter
( 1953-57)

Foster Furcolo
57-61 )

John A. V otpe

(1961-63)
Endicott Peabody

( 1963-65)

John A. Volpe

(1965-69)
Francis W; Sa.rgcnt

(1969-75)

Michael S. Dukalis
( 1975-79)

Edward J. King
(1979- )

Totals

Tota.
No.
1.:5

0,11
Der.

Nonwar
tmer-

genelesJ

"ed.
Aid .

Impl.

OtherSlate Other
Admin. Subjects'

. Stale
Agency
Orga.

. ..

291

t. Ci,.;/ D-:/en$e. rganil"lion. administration and function of stalc and locarcivil defense aBencies;\air
raid. blackout and evacuation plansand reguh.tions; wartime regulation ofbusines.. , public trdnsponalion,
agriculture and employment; rationing and allocation of necessaries of life in wartime.

2. Non..ar f.""'rKelde.

,, 

fire. noud and storm disaster; interruptions of public mass transportation services:

Bousing. fuel a nd food shortages.

3. Slale Agent). Organi;aliun: crealion. allerdlion and abolition or ad,isory bodies and eoordinaling bodies;
creation. alteration. trdnsfer and abolition of administrative agencies. (Except the State Ci,il Derense :
Agency.

4. federal Aid Imp/l'lIel/"/iIJI/: esignating parlieular state administrative units as the .state agency " Cor;.

administering federally-aided programs; olherwise implementing federal grant-in-aid .rcquirements and;
progrdms.

S. O/her S'"'e Adllil/iMra/itll/: slate personnel; delivery of state services; programs of slate agencies; labor of
inmatcs or slate institutions; state buildings: use and administration of slate lands.

6. OIlier Suhje(.'s: Amrmative action and anti-diserimination regulations; state armed forees; aid to
dependents of armed rorces personnel: military chaplains; observances or holidays and days of national
rejoicing or mourning.
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Formulation of Gubernatorial Executive Orders

Procedural Aspec'

Informal Controls. No formalized procedures and standards have
been mandated by statute nor gubernatorial executive order for the
formulation and. adoption of such orders. Hence, such activity is
governed by custom and convenience, without iron-bound rules.
. To date, the courts have had no occasion to determine the circum-
Stances and conditions under which the General :Court may, by statute,
regulate the formulation and adoption of executive orders by the
Governor. A partially-related advisory opinion of the Attorney Gener-
al, rendered in 1948 , suggest that the Governor has exclusive jurisdic-
tiQn of that subject , under the Separation of Powers Doctrine, in
relation to executive orders which (a) est blish. olicies 0( his adlIi.nis-
trationand (b) relate solely to internal "'hol,sekeeping" matters of the
executive .branch not directly involving the. general public.' 

In contrast, it is more likely thaD not that the courts would sustain.
as within the reach of th general legislative authority of the General.
Court 2 statutes reasonably regulating the adoption of gubernat.orial
exeCutive orders affecting (a) the government, property rid affairs of
politicalsubdivisions ot the state 3 (b) the eligibility of persons to seek
public employment , eon racts or benefits 4 or (c) the persons, proper-
ty aodprocedural rights of the general public Of any seg ent thereof.

Practices oj' Peabody Administration: Like Governor RobertF.
Bradford , Governor Endicott Peabody made conservative use oftJ1e
gl,bernatorial executive ord r as an instrument of policy andadminis-
tration.
. In onversations with the Legislative Research Bureau staff

, .

Mr.
'Wiliam A. Waldron , who served Governor Peabody as Commissioner
of Administration,6 stated that it was the Governor s policy to tequire

'.: 

r,;\ Report of Ihe Allorne)' General lonhe Year EndingJune 30. 19411, (Mass. Public Doc. No. 12). pp. 4115O.

2. Mass. Consl., Part lI. l. s. I. Art. IV.

\ .

Mass. Consl.. Amend. Arl, II. ss. I and IS. as appearing in Am"n Art. LXXXIX (1966).
4. Opinion.H l,h" Jus/i,'f'. 138 ass. 601 (11185), 165 Mass. 599 (11196); Cul/",,,' . MO.lort,fCi/.IofN....wn.

Mass. 578 (1941); Nkhol, 

". 

Commi".,ionerofPuhlitWe/jare, 311 Mass. US( 1942); Toto'no/Milwn". CMI
. &rvh.e Commi. ,ion. 365 Mass. 368 (1974). 

l On the grounds that their matters arc external to the executive branch. and hence administrottivc: regulatory
and adjudicatory subjects within the constitutional province 01 the General Court. ComnlOnto' eitl,h 

. Libb...I. 216 Mass. 356 (1914); Boston I:le"all!d R.I. Co. 

". 

Common....allh, 310 Mass. 528 (1942); OpiniOlIS
of Ih.. Jus/i,'

"", 

211 Mass. 605 (1912). 334 Mass 711 (1956).

6. The Commissioner of Administration is also Secretary 01 the Executive Onl"e for Administration and
Finance (G. l. e. 7. ss. 3-4).
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State agencies or "outside groups" desiring issuance of an executive
order or proclamation may request the same verbally or in writing
directly of the Governor. This request is then referred by the Governor
to his Chief Legal Counsel for investigation. After consulting with the
proponents of the proposed order or prQclamation. that Office makes
a recommendation to the Governor, based on its assessment of the
'legal and policy aspects of the document. If the recommendation is
favorable, a final polished text of the proposed executive ofder or
proclamation accompanies that recommendation. The Governor s de-
cision on the matter is final.

Formal of Gubernatorial Executive Orders
Most executive orders of Massachusetts Gover-nors are three to five

pages long, with occasional appearances of much iengthier documents,
such as Governor Frances W. Sargent's Executive Order No. 74 of
1970 re a "Governor s Code of Fair Practices" (9 pages).

Typically, each executive order opens with one or more "whereas
statements of the reasons for, and the purposes of, the executive order.

Next, there is a specific or generalized statment of the authority by
which the Governor isses the executive order. , Until 1967, it was
customaryJor Governors to cite specific statutes as the lega i basis for
their executive orders. Since tMn, it has become prevailng practice for
Governors to refer in vague general terms only to their authority as
Supreme Executive Magistrate, " or to "all' the authority" vested in

them "by the Constitution and the statutes of the Commonwealth," or
both, with but rare occasional citations of specific statutes. Thi.s proce-
dure confronts potential challengers of given executive orders with the
burden of ascertaining whether. in fact, those orders bave a va-lid legal
basis.

These preliminaries out of the way, the exec,utive order then presents
its substantive content. One of the shorter executive orders, quoted in
full below, is offered as a sample:
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THE COMMONWEALTH OF MASSACHUSETTS

By His Excellency

Michael S. Dukakis
Governor

EXECUTIVE ORDER NO. 140

MASSACHUSETTS OCCUPATIONAL INFORMA-
TION

COORDINATING COM MITTEE

WHEREAS. there is a need to develop a comprehen
system to provide occupational information to planners

researchers and administrators of the Commonwealth; and

WHEREAS, employment and training information must
be provided to administrators of the Commonwealth in
order to evaluate. plan and allocate resources for education-
al. employment, and training programs; and

WHEREAS, there is a need to coordinate the develop-
ment of this information to avoid duplication of effort and to
fully utilze available information and coordinate resources;
and

WHEREAS. Public Law 94-482, amending the Vocation-
al Education Act of 1963, provides for and requires that a
State Occupational Information Coordinating Committee
perform these important responsibilties with funds available
to it from the National Occupational .Information Coordi-
nating Committee; and

",HEREAS, the enactment by the United States Congress
of said Public Law 94-82, provides for and requires the es"'

tablishment by the Commonwealth of a State Occupational
Information Coordinating Committee composed of repre-
sentatives of Massachusetts Board of Education, the Massa-

- chusetts Division of Employment Security, the State Man-
wer Services Council. and the agencies administering the

V ocational Rehabilitation Pro rams:
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NOW, THEREFORE, I , Michael S. Dukakis , Governor
of the Commonwealth, by viriue of the authority vested in
my as supreme executive magistrate, do hereby order as
follows:

I. The Massachusetts Occcupationalinformation Coordi
nating Committee, hereinafter referred to as the Committee.

. is hefeby established and the Committee is designated 3$ the
State agency to perform the functions and fulfill the respon-
sibilties of the State Occupational Information Coordinat-
ing Committee, which Committee is denominated and which
functions and responsibilties are set out iri Title II of Public
Law 94-482.

2. The Committee shaU be composed 
(a) The Associate Commissioner of Education for Occu-

pational Education. representing the Massachusetts Board
of :Education; 

(b) The Chairman of the State Manpower Services Coun-
cil, or his designee, representing the State Manpower Serv-
ices Council;

(c) The Director of the Division of Employment Security,
representing the Division of Employment Security;

(d) The Commissioner of Rehabiltation or the Commis-
sioner of the BIi d, as they may agree, representing the
agencies administering the Vocational Rehabilitation Pro-

gram.
3. For the purpose of administration the Committee shall

be considered a State agency in but not under the Executive
Office of Manpower Affairs.

4. The Committee shall provide for such advisory or asso-
ciate members as the members of the Committee shaH deem
appropriate.

5. Th Committee shall develop and implement anoccupa-
tional information system in the Commonwealth which wil
meet the common needs for .information for the pJanningfor
and the operation of programs of the Massachusetts Board
of Education assisted under the Vocational Education Act of
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1963 as amended and of the administering agencies under the
Comprehensive Employment and Training Act of 1973.

6. The Committee wil serve the purposes of applicable
provisions of Public Law 94-482 and any successor legisla-
tion, consistent with the requirements of state law.

7. The Committee may employ an Executive Director and
such other staff as it may require to perform its functions.
The Executive Director and the staff employed by the Com-
mittee shall be appointed by the Secretary. of Manpower
Affairs upon the approval of the Governor and ofthe Com-
mittee.

8. The time and place of meetings of the Committee shall
be as provided for by the rules of the Committee.

Given at the Executive Chamber in
Boston this 15th day of November
in the year of our Lord one thou-
sand nine hundred and seventy-
seven and of the Independence. of
the United States of America, two
hundred and second.

1st MICHAEL S. DUKAKIS
Commonwealth of Massachusetts

Spec';al Problems Posed by Certain Gubernatorial Executive
Orders 

. .

Four executive orders examined by the Legislative Research .Bureau
contain odd features posing special legal problems under the
Separation of Powers Article of the Constitution. 

Executive Order No. liS of 1975, issued by GovernOr Michael S.
Dukakis, increased by two members the number of members of the
Security and Privacy Council fixed bystatute(9). 1 The twoindividual$
so added, as members ex officiis, were the Attorney General and the
State Secretary (or their designees). Here the issue is whether the
executive order ilegally amended a statute.

I. O,L. 1:. 6. 5. 170.
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The use of purely ceremonial proclamations and executive orders by
governors appears to be widespread, as these documents have little , if
any, legal impact, and may be issued easily by a governor whether or
not so required or authorized by statute. In contrast , governors are
circumscribed by constitutional, statutory and judicial case htw in the
issuance of exec tive orders having the force of law, especially those.
the violation of which involve fines or other penalties, or which affect
the persons, property and rights of the general public. 

The use of executive orders is a by-product of the growth of the
constitutional, statutory and political authority of state gov rnors
since the Great Depression , and especially since World War II. At least
eight other states replying to Legislative Research Bureau inquiries
indicated that their tespective governors have been making substantial
or significant use of nonceremonial executive orders , especially since
the mid 1960's (Calif., Colo., Fla., II. , Ky., Miss., N. . and Wis.

Unable to legislate in detail on all the myriad complex problems of a
modern society, state legislatures , like Congress , are finding it increas-
ingly necessary and expedient to delegate regulatory and other admin-
istrative authority to their governors and executive branch agencies to
implement, administer and enforce legislatively-determined policies
and programs, subject to applicable constitutionaf and statutory
guidelines and restraints. State constitutions, statutes and judicial case
law vary, from one state to another, or to the powers which may be so
delegated, their scope, and uses. Similarly, they also vary as to the
breadth of constitutionally "inherent" powers available to the Gover-
nor as chief exective, in the absence of specific statutory authorization
. to issue executive orders.

State Constitutional Provisions

Silent Constitutions. The constitutions of 40 states are wholly silent
on the subject of the governor s authority to issue executive order!\.
Hence, in those jurisdictions , the governor must rely upon statutes
specifically authorizing such orders , or uponjudicial interpretations of
his constitutional authority as chief executive , commander-in-chief of
the state s armed forces , and as enforcer ofthe laws of the state , for his
power to issue executive orders. (Ala. , Ariz., Ark. , Calif., Colo.
Conn. , Del., Ga., Hi., Ida., Ind., la., Ky., La., Me., Minn., Miss.,
Mont., Neb., Nev., N. , N. , N. M., N.Y., N. D., Ohio, Okla., Ore.
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Pa. , R. I., S.C., Tenn., Tex., Utah , Vt., Va., Wash., W. Va., Wis. and
Wyo.

Constitutions With Executive Order Provisions. Another ten juris-
dictions have constitutional provisions specifically authorizing their
governors to issue executive orders , proclamations or other directivesof like ch&racter. 

In this ..roup are seven states and one territory which Iesemble'
Massachusetts, in that their constitutions autharize their governors to
submit executive reorganization "plans " or "executive 'Orders" which
stand unless vetoed by one or both branches of the legislature, but
make no 'Other mention of the governor sp'Ower to issue executive
orders (Alas., 111., Kan., Md., Mo., N.C., S. D. and No. MaL). 
eighth state , which has such reorganization piau pravisians in its
constitution, also includes in its constitution provisions authorizing
the Governor to issue executive orders reducing authorized state
spending in the event state revenues anticipated for the fiscal year wil
be insufficient to fund the appropriations voted for that fiscal year 
the legislature (Mich.

Finally, Florida's constitution specifically allows the gavernor to
issue executive orders (a) suspending from office on 'One or more of the
grounds enumerated in the ,constitutional provision, any state or
county offcer not subject to impeachment or to miltary disciplinary
procedings, (b) suspending from offce any municipal elected offcer
who is awaiting trial under indictment, (c) suspending certain fines and
forfeitures , (d) granting reprieves, commutations and pardons, and (e)
restoring civil rights. Otherwise, the Florida Constitution is silent on
the subject of gubernatorial executive orders.

Stale Statutory Provisions

In their responses to the Bureau questionnaire , at least 30 other
states have. enacted statutes authorizing their governor ta issue execu-
tive orders with the force of law on certain subjects, in certainsitua-
tions and subject ta certain statutory procedural or 'Other require-
ments. (Ala. , Calif., Colo., Fla., Ida.; DeL, Ky., La., Me., Md., Mich.,
Minn., Miss., Mo., Mont, Neb., N. B., N. , N. D., Ohia, Okla., Ore.,
Pa., R. I., Tenn. , Tex. , Vt., Va., W.Va. and Wis.

Civil Defense, Disasters and Other Public Emergencies. Ofthese 30

states, 16 reported statutes broadly authorizing the governor to issue
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executive orders in civil defense and disaster emergencies (Colo., Fla.,
Ky., Me. , Md., Mich., Minn., Miss. ; Mont. , N.J., Okla., Ore., R.I.,
Tex., Va. , and Wis. ). Seven states authorize their governors to issue
executive orders implementing their statutes relative to energy emer-
gencies and energy conservation (Colo., Fla. , Miss. , N.J., Ore. R.I.
and Wis. ). Forests and woodlands may be closed by gubernatorial
executive order in two states in the face of threatened or actual fire
emergencies (Me. and Okla). One statute controls the issuance of
executive orders by the governor in relation to air.pollution emergen-
cies (N. ). Another jurisdiction authorizes the Governor tq issue
executive orders regulating the distribution of food and other necessar-
ies of life in times of serious shortages thereof (Colo. ). By statute , the
governor of Florida may issue executive orders declaring water, crop
and refugee emerge'ncies. Finally, one state has empowered its gover-
nor, by statute, to issue executive orders giving immediate effect to
state regulations in emergency situations (Ky.

State Administration and Finance. At least 13 states empower their
governors to issue executive orders in relation to executive branch
reorganization plans required to be submitted to the legislature,
establishing the organiz8!ion of executive branch agencies in circum-
stances where legislative prior approval thereof is not required (Calif.,
Il. , Ky., La., Md;, Mich., Miss., Mo., Mont., Okla., Vt., Va. 
W. Va. ). In seven states , the governor is authQrized by statute to issue
executive orders creating advisory, coordinating, study orinvestiga-
tive committees or commissions within the executive branch (Md.,
. Mich., Minn. , Mo., Ohio, Tex. and Wis.

Information received from six states indicates that their statutes
empower' their governors to issue executive orders in respect to. state
involvement in federally-aided programs and projects, or certain of
them, and implementation of rdevant requirements. mandatc;d by
federal laws and regulations (Ky. , Md. , Mo. , Mont., Ohio and Vt.).

Statutes of eight states authorize. the governor to issue executive
orders relative to certain aspects of state personnel administration,
including: (a) the compensation of specified state offcers and em-
ployees, or classes of such offcers and employees (Ky., Neb. and Wis.
(b) implementation of the state merit system or civilserice law (Okla.
and W.Va.); (c) implementation of certain aspects of the state em-
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home rule laws (Okla. ), (d) the taking effect of certain county bound-
ary changes under the laws relating thereto (Okla.), (e) the formulation
of regional planning commissions (Wis.), and (1) authorizing or veto-
ing the activation of environmental improvement authorities (Ala.

Statutory Procedural Standards re Gubernatorial Executive Orders

State Practices Generally

Varying State Approaches to Procedural Aspects of the Executive
Order. In general, state responses to questionnaires sent out by the
Legislative Research Bureau revealed few efforts by the legislatures of
other jurisdictions to regulate the issuance of gubernatorial executive
orders in any uniform manner.

In part, this reflects doubts of legal authorities in these states as to
the constitutional competenceoftheir legislature to regulate guberna-
torial executive orders other than those issued by the governor in the
exercise of powers and responsibilties delegated to him by the legisla-
ture itself. Hence, executive orders issued by the governor in the
exercise of his inherent constitutional authority as chief executive,
such as policy directives to agencies of the executive branch not headed
by popularly-elected boards or department heads , are viewed in many
states as the internal business of the executive branch and the subject of
gubernatorial prerogatives protected by the Separation of PowersDoctrine. 

Where gubernatorial executive orders dQ fall with n th,e reach of
regulation by the . legislature, because they involve the d scharge of

duties and functions assigned to the governor by statute, there is
evidence of a disposition of legislatures to minimize the "red tape"
associated with he issuance of such orders, especially wherl they relate
to wartime emergencies, civil defense, and natural and man-mad,
disaster situations. Many state legislatures, which have delegated
nonemergencyduties and functions to their governors, have not had
occasipn as yet to weigh the merits of standardizing uniform proce
duies to be followed by the governor in issuing executive orders in
relation to such delegations of authority. thus, procedural standards, to
the extent that they exist, appear to be formulated by the legislatures oi
most states on a statute-by-statute basis , each delegating law setting its
own requir ments.
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tration of the state executive branch, the creation of study commis-
sions, state personnel, and procedures to be followed by state agencies
in dealing with the public. 1 Under a temporary statute due to expire
early in 1981 unless renewed by the legislature, the Governor of Mary-
land is required to submit executive orders establishing energy emer-
gency regulations formulated by him under that law to the Joint

Legislative Committee on Administrative, Execu ive and Legislative
Review; if not disapproved by that committee within several days after
such submission, such executive orders take effect. If the committee
cannot be assembled quickly because of extraordinary circumstances,
the executive order may be put immediately into effect by the gover-
nor, subject to review and cancellation by the committee withinsevell
days thereafter.3 .

North Carolina. statutes simply require. that gubernatorial ex cutive
.orders which have the. force of law be transmitted to the Legislative
Services Officer for publication in an appendix .of the session laws.
Such Qrders thus become available for legislative scrutiny at an early
date. 

The Tennessee Administrative Procedure Act.of 1974 mandates that
all executive rules and regulations which would affect the property and
activities of the general public be submitted to the Legislature s Joint
Government Operations Committee for prior approval. Moredetailed
information on. this law and its attendant practices had not been
received by the Legislative Research Bureau at the time.of the writing
of this. report.

Executive Orders Involving " Federa/"Commitments. Of the seven
states providing for legislative involvement in gubernatorial executiv
order procedures, three do so with a view to curbing uses of such orders
which may commit the state to. expenditures in relation to federally-
aided programs not previously approved by the legislature (Mo., Ohio
and Vt.

). .

Missouri statutes authorize the governor to issue executive orders
creating advisory committees and councils as required byJederalaid
requirements. While such an executive order takes effect immediately,
it must nevertheless be submitted to the legislature, either branch of,
which may void the executive .order bya resolution of disapproval.

I. Md. Code Ann., Art. 41, 55. ISCA- ISCE.
2. Ibid. s. ISB (c- I)(4).

3. Ibid.
C. Rev. Code. 5. 147-16.
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Such committees and councils are required to make annual reports
copies of which must be furnished to the Missouri Legislative Library'!
. In Ohio, it is allowed, by executive order, to commit the state to

participation in a federal program for up to one year whenparticipa-
tion is not authorized by existing state law, and to pay a state matching
contribution if available, from existing state appropriations and au-
thorizations. Such commitments require the prior approval of the
State Controllng Board , which consists of the Director of Bu6lget and
Management, the respective chairmen of the Senate and' House. Fi-
nance and Appropriations Committees, two senators named by the
Senate President, and two members of the House of Representatives
named by its Speaker.

Ohio statutes further empower the governor. to issue executive
orders designating state departments as "state agencies" for the man-
agement of federally-aided programs, and creating advisory 'bodies" as
may be necesary to qualify the state and its political subdivisions for
participation in federal programs. Such executive orders may not be 
effect for more than three years.

Siinilarly, the Vermont Legislature has, by statute , circumscribed
the authority of the governor to commit the state to federal programs
by executive orders or otherwise: The state laws forbid him to author-
ize partiCipation by the state. in a new federal program while the
legislature is sitting, without that body s priOJ; approval. If the legisla:-
ture is out of session, tbe governor may not accept the renewal of an
existing federal grant, or accept a: new federal grant, without the prior
approval of the Joint Fiscal Committee of the Vermont Legislature. In
this latter instance, he must furnish the Fiscal Analyst, on the staff of
that committee, with a statement indicating (a) the sourceofthe grant
(b) the legal bases of the grant, (c) an estimate ofthe present and future
direct and indirect costs related to the grant, (d) whether the grant
involves a renewal of an existing program or establishment of a new
program, (e) the state agencies which would be involved inits adminis:-
tf:ation, (f) the purposes of the grant , and (g) the iinpact on existing
programs if the grant is not accepted. If the Joint Fiscal Committee
does not disapprove acceptance Qf the grant within 30 days following
submission of the governor s statement , the governor s approval of the
acceptance of the federal grant is final.

I. Rev. Stats. of Mo.. II. 26.SO-26.:540.

2. Ohio Rev. Coe, .. 107:17

3, Ibid.. s. IOJ..I8.

4. Vt. Stall. Ann.. Title 3L. Subtitle I . c. I. s. S.
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Executive Order Statute of Idaho

The Idaho Code grants general authority to the governor of that
state to issue executive orders, and at the same time prescribes stand-
ards governing those orders, as follows:

. . . The supreme executive power of the state is vested by

section 5, article 1 V, of the constitution of the state of Idaho,
in thegovernor, who is .expressty charged with the duty of
seeing that the taws are faithfully executed. In order that he
may exercise a portion of the 3uthority so vested, the gover-
nor is authorized and el1Powered to implement and exercise
those powers and perform those duties by issuing exec' wive
orders from time to time which shall have the force and ef-
fect of law when issued in accordance with this section and
within the limits imposed by the constitution and la\Vs of this
state. Such executive orders , when issued, shaH be serially
numbered for each calendar year and may be referred to and
cited by such numerical designation and title. Each execu-
tive order issued hereunder shall be effective only after sig-
nature by the governor, attestation by and fiing with the
secretary of state, who shaU keep a permanent register and
fie of such orders in the same manner as applies to acts of
the legislature , and after publication in full in a newspaper ()r
newspapers of general circulation in the state. Each such
exe utive order issued by the governor must prescribe a date
after which it shall cease to be effective, which shall be within
two (2) calendar years of the effective date of such order, and

if no date after which such order shall cease to be effective is
contained in the order, then such order shall cease to be ef-
fective two (2) calendar years from the issuance thereof. 

. .

Executive orders may be issued by the Governor of Idaho in imple-
mentation and execution of any specific duties imposed by law, so long
as those directives are consistent with applicable constitutional and
statutory. provisions.

I. Ida. Code. s. 117-H02 (1974).
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Executive Order Statute of Minnesota

While gubernatorial proclamations and executive orders are not
subject to the state administrative procedure act of Minnesota, certain
uniformity requirements are imposed thereon by the following statuto-
ry provisions elsewhere in that state s general statutes: 

Proclamations. When the governor convenes the legisla-
ture in extra session he shall do so by proclamation, giving
to tlie members such notice as he deems necessary of the time
of meeting; and when assembled he shall fnform them of the
purposes for which they are convened. He shall set apart and
proclaim one day in each year as a day of solemn and public
thanksgiving to Almighty God for His blessings to the peo-
ple and no business shall be transacted on that day at any of
the departments of state. All proclamations of the governor
required . or authorized by law shall befied with the secre-
tary of state. 

Executive Orders. Subdivision Applicability. A
written statement or order executed by the governor pursu-
ant to his constitutional or statutory authority. and denomi
nated by him as an executive order, or a statement or order
of the governor required by law to be in the form of an
executive order, shall b uniform in format, shall be num-
bered consecutively, and shall be effective and expire as

provided in this section. Executive orders. creating agencies
shall be consistent with the provisions of this section and
section 15.0593.

Subdivision Efective date. An executive order
issued pursuant to sections 12.31 to 12.32 or any other

emergency executive order issued to protect a person from
an imminent threat to his health and safety shall be effective
immediately and shall be filed with the secretary of state and
published in the state register as soon as possible after its
issuance. Emergency executive orders shall be identified as
such in the order. Any other executive order shall be effec-
tive upon 15 days after its. publication in the state register
and filng with the secretary of state. The governor shall

I. Minn. Stats. Ann.. s. 4.03.
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submit a copy of the executive order to the commissioner of
administration to faciltate publication in the state register.

Subdivision Expiration date. Unless an earlier date
is specified by statute or by executive order, an executive
order shall expire 90 days after the date that the governor
who issued the order vacates his offce.'

The Governor of Minnesota is reported to rely primarily upon his
implied constitutional powers as chief executive in issuing executive
orders, as specific statutes authorizing such orders are not numerous in
that state.

State Judicial Case Law re Gubernatorial Executive Orders

Sparse Nature of State Judicial Case Law

The state courts in the other 49 states have had relatively little
occasion to rule upon the authority of their governors to issue execu-
tive orders, according to information supplied by their legislative
research and reference agencies to the Massachusetts Legislative Re-
search Bureau. Of these 49 jurisdictions, only 18 reported judicial
opinions on this subject , with but few cases arising in any of those
states over many years (Ala., Alas. , Calif. , Colo. , Il. , Ind.,. Kan., Ky.,
Minn., Miss., N. H., N. , N. , Olda., Pa., Tex., W.Va. and Wis.
Three more states reported rulings bytheirattorneYj; general o(ther
legal officers only (Ariz., Md., and Ohio). A Inajoriiy of 28 states
indicated that they have no case law on the subject (Ark., Conn. , Del.,
Fla., Ga., Hi. Ida., Ia., La., Me. , Mich., Mo. , Mont., Neb. , Nev.,

M., N.C., N. , Ore., R. I., S.c., S.D., Tenn. , Utah, Vt., Va., Wash.
and Wyo.

Judicial Case Law in 21 States

Alabama. In 1947 , the Alabama upreme Court held that the gov-
ernor could not, on his own authority.aschiefexecutive, by executive
order or action create an investigating commission which included
state legislators on its membership, cloak that commissioner with offcial
status and provide for the payment of its expenses. Absent an ertabling

J. Ibid., s. 4.035.
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that act as required by the California Constitution. The Court ruled
that the Governor had acted within his constitutional obligationto see
that the laws of the state be executed faithfully. ' Subsequently, the
Attorney General upheld. a gubernatorial executive order of 1963

mandating a "Code of Fair Practices" barring racial discrimination in
operations of state agencies as a valid measure by the Governor to
implement state laws and policies against discrimination.

Colorado. Ten years later, a less liberal view of gubernatorial au-
thority was expressed by the Colorado Supreme Court when it struck
down a gubernatorial executive order designating the State Board for
Community Colleges and Occupational Education as the "state ap-
proving agency" under certain federallaws and regulations, forap-
proving courses offered to veterans in public and private educational
institutions in the state. The Court ruled that the Governor had exer-
cised "legislative" power unconstitutionally, in that the legislature had
enacted no law permitting him to create, or to designate, a state agency
with authority to act on behalf of the federal government. Involved
were relationships between veterans and the United States Veterans
Administration, rather than federally-aided state programs.

Illinois. Another conservative view, expressed by the Illinois Su-
preme Court in 1839, held that of the three. branches of that state
government, only the legislature possessed inherent constitutional
powers, while the executive and judicial branches had only those
powers expressly granted, or necessarily incidentlato powers so grant-
ed to them by the constitution.s This case law placed a significanl

restraint upon the issuance of executive orders by Ilinois chief execu-
tives until recent times.

Since the adoption of a new constitution in 1970, judicial attitudes
on the subject of gubernatorial executive orders have modifed som
what. An executive ()rder requiring tihancial disclosure by state em';
ployees in the executive branch has been sustained as a valid exercise of
the governor's constitutional power as chief executive.6 The Ilinois
Supreme Court continues to emphasize, however, that the governor

LSptar v. Rttvts. 141 Cal. 501 (190)..

2. Opinion of Calif. Attorney General to Governor Edmund G. Brown. Sr.. July 24. 1963.

3. 38 

.. 

1771 (a). 
4. . Colorado Polytechnic College v. Stale Board/or CommunitY Colleges Occupational EJuca/ion, 173 Colo.

39 (1970).
S. Field v,. People, 3 Il. 79 (1839).

6. fIinois State. Employees Association v. Walker, S7 Il. 2d. SI2 (1974).
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(e) the Legislature had an absolute veto over any executive order issued
under the challenged constitutional provision, which veto could not be
overridden. 

The Court held that even though the reorganization plan procedures
vested the governor with legislative power, that power was limited, and
no violence was done to the representative and republican character. of
the state government. A sharing of power was held to have resulted.
and, the Court observed , power sharing is also !l feature of republican
forms of government. 

Kentucky. The Supreme Court of Kentucky has invalidated, on
separatitm of powers grounds, a gubernatorial executive order
transferring functions, funds and personneUrom one state agency to
another, without pri r statutory authorization.

Maryland. An opinion of the Attorney General, rendered in 1980
has advised the Maryland State Ethics Commission that a state agency
created by a gubernatorial executive order pursuant to law, or an
agency regulation or order adopted under an enabling statute, is an
agency, regulation or order "established by law " with the force of law.
He declared that an agency is not "established by law irthe only basis

for its existence is (a) the appointment of its members by the Governor
(b) its establishment pursuant to the general administrative authority
of another agency, or (c) its establishment in response to a legislative
resolution.3 .

Minnesota. In 1933, the Governor of Minnesota issued an executive
order directing sherifs in the state to delay mortgage foreclosure sales
to a time certin, in an effort to respond to public opposition to such
foreclosures which had reached violent stages in some agricultural
states hard hit by the Great Depression. The Governor based his action.
on his duty under the constitution to enforce state laws, and the
emergency conditions then prevailng. The Minnesota Supreme Court
held that procedures relative to mortgage foreclpsures had been pres-
cribed by an emergency law, that the Governor could not depart from
those proc dures or suspen the laws without legislative authorization,
and that his executive order was therefore invalid as an invasion ofthe
legislative power.

I. Van Sickle \I. Shonalun, 212 K:in. 426. 51\ P. 2d. 223 (1913).

2. Martin \I. Chandler 318 S. W. 2d. 40 (1958)
3. Opinion of the AI/arMY GeMral. No. 809 (July 2:5, 1980) (Md,).

!I. Slale ex rei. Uchtscheidl \I. Moeller. ,189 Minn. 412 (1933).
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In 1950, the Attorney General of Minnesota advised the Governor
that the latter haqno inherent authority to provide by executive order
for cost:'of-living increases in pay for state employees.
. Mississippi. The Supreme Court of Mississippi; has sustained, as a

. valid exerCise of gubernatorial authority to enforce state laws, an
executive order of 1938 wherein the Governor directed the National
Guard to r store order in a region of the state in which normal law
enforcement 1)ystems had broken d wn .seriously.2 This gubernatorial
action was based solCly on the constitutional mandate to the Governor

. to assure the enforcement of the laws, and not on any spec statute.
Recently, the Attorney General has advised the Governor that he may
not suspend a law unilaterally by executive order, except in situations
in which martial law has been declared.3

New Hampshire. Between 1950 and 1978 , the Supreme Court of the
Granite State has had five occasions on which. to address the subject of
gubenatorial executive orders. On the positive side, the Court has held
that the governor may, by executive order, create or designate state
agencies with authority to receive federal funds. Negatively, it has
ruled:. (a) that the legislature may not give the Governor the power to
reorganize executive branch agencies by executive orders subject to
legislative veto;5 (b) that gubernatorial executive orders may not con"
Jlict with statutes;6 (c) that the governor may not issue executive orders
relating conflcts of interest in employment mong executive branch
employees, in the absence . of an enabling law;7 and (d) that, without
statutory authorization, the governor may not regulate the hiring or
promotion of staie employees or state purchases of automobiles.

New Jersey. Ajudicialruling in New Jerseyhas held that a gpberna-
toriafexecutiveorder must either find support for its vaiidity in a state
of facts which gives rise to an emergent situation, or must be based
upon the furtherance of a legislative act or copstitutional mandat;"
The courts have found that the governor has inherent power, as 

I. Opinion of ,he Allomey Genral. Oclober 4, 1950 (Minn.
2. S,a'e v. McPhlil, 182 Miss. 360 (1938) 

3. Opinion of he AI/orney Generai. AUIIUSI9. 1919 (Miss.

4. Jlannon' v. Penonnel Comm'lSion. 116 N.H. 376 (1976).
5. Opinions of ,he JuS/ices, 83 Atl; 2d. . 738 (1950).

6. OpinOrl of'M J,"'ices, 1111 N.H. 5112 (1878).
7. Opinions oj ,he Jwii,oes. 16 N.H. 40 (1976).

II. lYNn'v. Thomson, 114 N.H. 155 (1974). 
9. DrRolI v.

... 

135 N.J. Super. 273 (Ch. Diy. 1975).
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executive, to issue executive orde!,sdesigned to insure the effcient and
honest performance of their duties by state employees under hisjuris-
diction. I

New York. The courts of this state have agreed that the governor
has inherent constitutional authority to issue executive orders in the

discharge of his responsibilties as chief executive. However, two
judicial decisions of 1978 and 1979 have imposed constraints upon
gubernatorial uses of executive orders. 

In .1978, ,the New York Court of Appeals struck down a gubernator-
ial executive order requiring specified classes of state employeeuo.fie
financial disclosure statements and to abstain from certain political
and business activities. The Court declared that the governor has only
those powers delegated to him by the constitution . and statutes, and

that he may not indulge in executive law-making on the claim that it is
diffcult or impossible to obtain enabling or other suitable legislation
through the constitutionally-prescribed mechanisms. The Court
agreed that the governor may issue executive orders applying only to

. those of his appointees who serve during gubernatorial pleas re. How-
ever, the Court found that it was for the legislature, through statutes, to
regulate civil service (merit system) personnel, and employees or offic-
ers who serve for fixed terms and are removable only for cause. The
Court further concluded that the executive order conficted with cer.
tain provisions of the Public OffcJrs Law.

The Court found that the governor may, in the exercise of his
constitutional and statutory powers, order investigations ofstate agen-
cy operations and management, and direct the Attorney General to
undertke investigations into public safety matters. It observed that
the governor may make regulations , where specifcally authori d by
statute. However, while the Court of' Appeals stressed that the gover-
nor s power to enforce the laws must be construed broadly, he may not
go beyond stated legislative policies, prescribe remedial measureS not
contemplated by those policies or substitute "new context." 

A decision of the State Supreme Court in 1978, affrmed by the
Court of Appeals in 1979, invalidated, as anlnvasion of the province of
the General Assembly, an executive order requiring contracts of state

Kenny v:Syrne. 75 N.J. 458 (1978).

2. I" the Matter of Dillizzi 303 N. Y. 206 (1951).

kRaPP II. Care)' 44 N.Y. 2d. 157 404 N. S. 2d. 565. 375 N.E. 2d. 745 (1978).
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departments and public authorities to include provisions obligating
private contractors seeking or holding state contracts to establish
affirmative action programs. New York already had anti-discrimina-
tion statutes. the Court held that gubernatorial executive orders may
not xtend or expand the requirements of statutes in the name of
enforcing them.

. .

Ohio. In 1973, the Attorney General of Ohio advised the GOIernor
that he could not adopt energy conserVatien emergency regulations
fixing ihe spee limit on highways at less than the statutory limit
therefQr, in the absence of statutory authority te do SO.

Oklahoma.. In 1945-4, the Oklahoma Supreme Court sustained
the constitutionality of a state statute which created an emergency
contigency fund to be used for specified emerg ncy purposes , and
authorized the govemorto make transfers ,and expenditures therefrom
for the purposes so specified. At the time, the governor used executive
orders in directing these transactions. More recently, the Attorney
General has held that the governor does not have inherent authority to
create governmental entities by executive order, with executivefunc-
tions, except as provided by law.

Pennsylvania. In 1975 the Commonwealth Court of Pennsylvania
was called upon, for the first time, tQpass upon the authority of the
governor to issue executive orders, and to adjudicate their status. At
issue was a gubernatorial executive order of 1971 " req uesting" person-
nel of the executive branch of the state; government to fie certain
finanCial disclosure statements, which were to be kept confidential.
Plaintiffs wished to inspect these statementS, under the Right to Know
Act of 1957. In its landmark opinion , now cited in the case law of other
states , the Court noted that 

. The intriguing question concerning the legal status of a
Governor s executive order is a question of first impression.
We start with the proposition that the Governor has that
power which has been delegated to him by the Constitution
and st tutory .provisions, or which may be implied properly
from the nature of the duties imposed upon the Governor.

I. lillhe Malter of Fulllow v. Carey. 62 A. D. 2d. 798, 40 N. S. 2d. 888 (1978); 48 N.Y. 2d. 826 (1979).

2. Opinion of Ihe Altorny General. No. 73- 120 (1973) (Ohio).

3. Wells v. Childer. 165 P. 2d. 358 (1945); Holl v. Childers, 168 P. 2d. 890 (194).
Opinion oflhe Altorley General, No. 73- 107 (1973) (Olda.

). .

5. P.L. 90 of 1957; 6S S. 55. 66. t!1 seq.
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Our research discloses that there are three types of executiveorders. 
The first type includes formal, ceremonial and political

orders, which are usually issued as proclamations. The usual
purpose of a proclamation is t9 declar some special day or
week in honor of or in commemoration of some special
thing or event. It is issued to make the public aware of the
commemoration and usually has no legal effect. For exam-
ple, if, upon the passing of a President of the United States,
the Governor, by executive order, would direct that all flags
be flown at half-mast for a period of time, his order could
not be enforced unless there was some constitutional or
statutory provision authorizing such an order. 'I , however,
the Governor ordered the closing of all governmental offces
during the day of the funeral of a deceased President, ob-
viously this could affect legal rights, such as the filng of an
appeal within the time required by statute.

The second class of executive orders is intended for com-
munication with subordinate officials in the nature of re-
quesis or suggested directions for the execution ofthe duties
of the Executive Branch of government. Like the first classi-
fication, this class is not legally enforceable, and the Gover-
nor could not seek a court order to enforce his executive
order. The executive. order would carry only the implication
of a penalty for noncompliance, such as a possible removal
from offce, an offcial demotion, restrictions on responsi-
bilities, a reprimand , or a loss of favor.

The third classification includes those executive orders
which serve to implement or supplement the Constitution or
statutes. These executive orders have the. force of law...
(The). . . Governor could obtain a court ord r and the sanc-
tionsof noncompliance with a. court order to enforce the

executive order. The distinction between this third classifi-
cation and the second classification is based upon the pres-
ence of some constitutional or statutory provision, which
authorizes the executive order either specifically or by way
of ne,cessary implication.
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In no event, however, may any executive order be con-
trary to any constitutional or statutory provisions, nor may
it reverse, countermand, interfere with, or be contra to any
final decision or order of any court. The Governor s poweds
to execute the laws nd not to create or interpret them. The
Legislative Branch of government creates laws, and the
JudiciatBranch interprets them. . . It is clear:o us that the
Executive Branch, through executive order, is not permit!'
ted under our system of government to usurp the judicial
perrogative to interpret constitutional or statutory provi-

sions If such power was granted, those interpretations wotiW.
be subject to change at least every four years, and the law
would befiUedwith uncertainty. Furthermore, the only legal
enforcement procedure available to the Executive Branch of
government is through the Judicial Branch)

Adjudging the executive order at is. ue(O be ofthe:"sec' ondclassifica-
tion" above, the Court held that it did not faUwithin the reach ofthe
Right to Know Act; since the financial disclosure statements were
personal communications to the Governor.

In the following year, this same Court upheld a gubernatorial execu-
tive order barring discrimination bystate executive branch agencies on
the grounds ofseJ!ual preferences, as a matter of executive branch
policy. The Court declared that the propriety. of a broad general policy
statement contained in a gubernatorial executive orderis not subject to
judicial review or interference, where no crime has been committed
tbis would contravene the Separation of Powers Qoctrine. The Court
observed that impeachment proceedings. in the . L gisbLture were the
only recourse for those who believed that the governor had been guilty
of "misbehavior in offce."2 

Texas. In another discrimination co troversy, the Texas S
Court rules in 1944 that the Governor then had no power to issue an
executive proclamation forbidding dis rimination ,against MeJcans,
des gned to implement a concurrent resolut:ioQ of the Legislabu

West Virginia. The Supreme Court of West Virginia, infouuleci
sions, has held: (a) that the governor .may hotissue executive orders
which apply to state agencies other than those under this control, as

1. Shopp v. Bu;era. 22 Pa. Comm. Court 229. 234-36 (1975).

2. Robiruon v. Shopp, 23 Pa. Comm. Court 153 (1976).

3. Te"ell Stnming Pools v. RodrlgJz. 182 S. W. 2d. 824 (1944).
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this would violate the separation of powers provision of the state
constitution; I (b) that a succeeding governor may not nullfy anexecu-
tive order of a previous gQvernor which placed positions in the classi-
fied state service, pursuant to statute;2 (c) that a governor may, by
executive order, authorize the collection of state taxes contrary to
statutory exemptions which have been declared unconstitution I;3and
(d) that in periods of extreme damage to the state and its people, the
governor may, by executive order, suspend constitutional guarantees if
the need for that action is suffciently great.

Wisconsin.. More cautiously, the Wisconsin Supreme Coutt has
ruled that in exercising his powers under an emergency powers act, the
governor may not set aside another law simply because he believes that
his action is within .the spirit of the emergency powers statute afore-
said. The governor may not repeal statutes by executive order, given
the requirements of the Wisconsin Constitution. Furthermore, when
emergency powers are delegated to the governor by the legislature, the
governor is judged judicially to have only those "legislative" or delegat-
ed powers which the enabling statute specifically addresses.

CHAPTER VIII. EXECUTIVE ORDERS OF THE PRESIDENT
OF THE UNITED STATES

Constitutional and Historical Background

Constitutional Backgrouni
The Federal CQnstitution, as interpreted by the United States Su-

preme Court, and reinforced by political tradition, favors an activist
President, responsible for initiating policies and proposed legislation,
and combining the roles of chief of state and prime minister. Heisthus
an executive of considerable substance.

The Federal Constitution does not contain a separation of powers
article of tile sort found in state constitutions. However, that principle
is embodied in provisions reserving for, or assigning to, each of the
three branches of the Federal Government specific powers and func-

I. W. VQ. Bord of Edu alion v. Miler. IS3 W. Va. 414 (1969).

2. Karne v. Deisman, 153 W. Va. 771 (1970).

3. .slale ex rei. Miller v. Buchonon. 24 W. Va. 362 (1884).

:SIaleexrel. Mays. v. Brown. 71 W. Va. SI9(1912).
S. Ekern v. McGovern. 154 Wis. IS7 (1913)

6. Ibid.
7. Ameri an Bross Co. v. Slale Boord of Heallh, 235 Wis. 440 (1944).
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tions. The Supreme Court has further refined the separation of powers
doctrine via judicial case law.

The Federal Constitution makes no mention of executive ord rs.
The President's power to promulgate presidentialexecu ive orders,

here nafter referred to as " PEOs," is derived froni . two different
sources: his independent powers under the Censtitution, and statutes
enacted by the Congress. A given PEO may ,be based on. ;ne or the
other or both types, of such authority. The latter is true where the

resident and Congress share jurisdiction over given functions and
subjects under "shared powers" provisi()tls of the Constitution.

Independent PresidentialPowers. The: Federal Constitution states

that "The executive power shall be vested ina President of the United
States of America," but does not designate him as "chief executive" or

preme executive magistrate" as governo s are in state constitu-

tions.t .
The President cannot, ,therefore, cite constitutional language of the .

latter type as the basis of his authority to issue PEQs. Some Presidents
. have taken a narrow view oftheir "executive power;" holding it toga
little beyond the exercise of pQwers specifca,lIyassigned to them by the
Constitution and federal statutes. However, ov r the years, especially
in modern times, Presidents nave more commonly construed the "ex-
ecutive power" vested in them to include an independent cObstitutional
stewardship" mandate to act to meet the needs of the nation uo:ess

that action is clearly forbidden by the Constitution or by enactments of
the Congress.

The Constitution further provides that the Prcsident "shall take care
tbat the laws be faithfully executed."2 In this connection, and in the
exercise of his other powers, he has a constitutional right to "require
the Opinion, in writing, of the principal officer in eachof the executive
departments, upon any subject relating to the Duties ofth ir respective
Offces."3 The Supreme Court has held that in enforcing the Constitu-
tion and federal laws, the President may :exercise far-reaching power
absent specific limitations imposed by Congress. When the President
actS under powers expressly grantesI to him by the Constitution, the
courts give him wide latitude, especially in emergency situations, sub-
ject to applicable testraints of the Bil of Rights. Executive orders may

t iJ .s. CODst. Art. II. s. I. para. 
2. Ibid.. An. II: s. 3.

. Ibid.. An. II. s. 2, pa. 
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be issued in the furtherance of the execution of his duties under his
specific and implied powers under the Constitution, without prior
congressional authorization. Thus, the Ptesidentmay issue PEOs
requiring inter-agency cooperation and coordination, and the iriputol
various fedefalagencies in the formulation of budget requests, A4min-
istration policies and federal regulations.

. .

The President has broad implied powers in his constitutional role 
the "Commander-in-Chief of the Army and Navy of the United Staies
of America, and ofthe miltia of the several States, when callerl into the
actual service of the United States. I Judicially, his. power in tnisarea

has been held to extend not only to control ofthe.miltary establish-
ment, but also to the economy and all aspects of domestic public safetyin wartime. 

The Constitution grants wide authority to the President in the field
of foreign affairs. With Senate approval, he may make treaties with
foreign states and appomt diplomatic personne1.2He is authorized to

receive Ambassadors and other public Ministers, "3 which.giveshim
unilateral authority to recognize foreign governments. In gen ral, th
Supreme Court has recognb;ed the President as the sale organ of the
Federal Government in the field of international. relations, as atradi.
tional matter, save for the. Senate s powers re the approval of treaties
and certain appointments, nd the power to declare war reta ned b
Congress. The Court has held that the President may conclude "execu.
tive agreements" with foreign statesdn the absence of congressionaJ
authori ation, upon the. cQntention that such an "agreement" is al1

international compact" and not a "treaty." Such "executive agree-
ments" are often concluded under prior enabling acts of . Congress

however.
The President's waf powe s and foreign relations powers have been

construed to give him far moreautbority to issue PEOs in those subject
areas, than other powers conferred upon him 1)y the Constitution.

Statutory Powers of President. Numerous federal statutesspecifi-
cally authorize the President to implement their policies and provi-
sions through the issuance qf 

regulations , proclamations andPEOs.
. Such delegations of "legislative power" by the Congress take both
explicit and implied forms. In its explicit form, that power is expressly

I. Ibid.. Art. II, s. 2.
2. Ibid.
3. U.s. Const.. Art. II. s. 3.
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Pnor to the New Deal, the peacetime uses of PEDs were largely
limited to matters relative to (a) the .management offederallands, (b) .
the administration of federal public works (such as shore protection,
lighthouses, etc.), (c)the administration of the diplomatic and consular
services, (d) the customs service, (e) the appointment and removal of;
executive branch personnel, (f) the civil servce (after passage of the':
Pendleton Civil Service Reform . Act in 1883), (g) the allocation of!
funds under general appropriation acts (where authorized by the stat..)'
utes), (h) the armed forces,' and (i) ceremonial occasions and holidays,'

More extensive use was made in wartime ofPEOs in connec ion
with the President's war powers. President Abraham Lincoln made
sweeping use of his war powers, during the Civil War, to issue PEOs
and proclamations freeing the slaves in the Confederate States, sus..
pending the writ of habeas- corpus, authorizing the trial of civilans iri
miltary courts, and providing for a blockade of Confederate ports.
PEOs were issued during World War I, under the President's war
powers and Congressional acts, in respect to military operations and.

. the economy.
PEOs were used by the McKinley Administration and its successors

to provide for the administration of the affairs of Hawaii, Guam; the,
Philppines and the Panama Canal Zone. 

With the advent of the; New Deal, the use of PEOs was greatly
expanded to cope with the economic and social problems posed byth
Great Depression, and with the exigencies of World War II. The\
multiplication of PEOs on ' all manner of subjects parallelled the but
geoning of federal regulatory agencies and the proliferation of fedeh\
programs. This trend continued after World War II, as the natiotl'
passed through the Korean and Vietnam conflcts, the Arab Oil Boy.i1

cott, and the economic and social programs of Presidents Truman;j
Eisenhower, Kennedy, Johnson, Nixon, Ford and Carter. PEOs and!
Presidential proclamations now form part of the. massiveCodeo
Federal Regulations subject to the Federal Register Act of 1935,1 ; 

Currently, the number of PEDs in the numbered series totals .a:pi!j

ximately 12,200, many of which hav ed or have been r:epeaJe
whde others amend other PEOs. In addItion IS an unknown number Qf:
pre-1933 PEOs which are unnumbered, and which stil remain in f-!
fect, most of them fied with the Defense Department and its cornpd
nent Navy and War Departments, and the Department of the Interio

I. Now 44 C. 5S; ISOI H.
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The vast majority of numbered and unnumbered PEOspertain to
routine administrative matters of the executive branch.

Until theI920' , little was done to standardize the issuance of PEOs.
:They were not numbered in sequence. Many were fied' with the State
Department as the archives agency; but a great many more were filed
only with the federal agencies charged with ca:yi gout their provi-
i;sions. In 19.97, the State Department arranged in order the PEOs
which had been fied with it since 1862 and assigned numbers to them
Uccordingly in sequence, starting with the PEO of Abraham Lincoln
authorizing the establishment of a provisional court for hat part of
:Louisiina occupied by Union forces. Until 1933, this nutnbering sys-
tem omitted numerous documents, variously entitled, which had the
characteristics and legal effects of PEOs, but were not so called.

Initial efforts to standardize theprocedu s for issuingPEOs were
made by President Harding (1921-:23) with . his Executive' Order No.
3577, and by President Hoover with his ExecutiveOrdersl'os 5220 of

1929 and 5658 of 1931. These PEOs on PEOs and Presidential procla-
mations deal largely with matters of style. More extensive require-
ments were ordained by President Roosevelt in his. Executive Orders
Nos. 6247 of 1933 and .7298 of 1936, which mandated review of
proposed PEOsby the Attorne General. President Truman s Execu-
tiveOrder No. 10006 of 1948 regulated the preparation, presentation,
filing and publication of PEOs. The procedures forfonriulating, proc-
essing and issuing PEOswere fully overhauled by President Kenned)i'
Executive Order No. 11030 of July 19, 1962, which , with minor subse-
quent amendment by Presidents Johnson (Executive Order No. 11354
of 1967) and Carter (Executive Order No. 12080 of 1978), comprises
the basis of PEO procedures today. These'PEn requirements have
been recodified as part of the Code of Federal Regulations. I .

Judida/ Treatment of PEOs
As noted earlier, the federal courts have given wide latitude to

Congress to d.elegateregulatoryand other powers. Similarly, they have
een disposed to uphold PEOs, pon the premise that the Federal

Goverl1ment must be able to act. Moreover, as the United Sta
Supreme Court has been prone to claim sweeping authority for itself
through the institution of judicial review, it has been inclined to be

I. Codl! of Federal Regulil/ions Pari 19 , ss. 19.1- 19;6 (I CI'R 19. 19.6).
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generous in continuing the powers of the other two branches of the
Federal Government to function within their respective domains.

The case law on PEDs is, not very great cOInpared to other subjects
dealt with by the courts. In general , the accepted doctrine is that where
Congress has enacted a law, it mus be followed in the formulation of
PEDs, proclamations, or administrative regulations authorized by
that law. The President may not issuePEOs reassigning functions and
powers vested by la in o.ne specified officer or agency to another

. offcer or agency without ei her obtaining a statutory amendrnentor
following statutorily-authorized reorganization plan procedures. Wit
certalnexc ptions, the President may not issue PEDs requiring the
general public or some portion thereof outside the federal establish-
ment to do anything, in the absence of an enabling constitutional Or
statutory provision authorizing that action. PEOs cannot be used to
define felonies or to impose:fines and other penalties without a statuto-
ry basis. As long as the President functions within these gener
guidelines, he is acting properly. 

Dn a few occasions, the United States Supreme Court has invalida
ed PEDs in whole or in part.

In the famous Civil War case of Ex PQrte Mi/ igan in 1866, 1 the

Court invalidated the trial f a civilan bya miltary court in Indiana
under a statute authorizing the President to suspend habeas corpus
during the "Rebellon. " A PEO had been issued by him under that law.
The Court held that civilans could be tried only in civil courts in area
where the operations of those courts were not actually impaired by
hostile miltary. action. 

In 1952, the Supreme Court struck down President Trum s Exec-
utive. Order No. 10340 which ordered the Secretary of Commerce to
seize and operate certain stc.el mils, in order to head off a strike. The
President had argued that his action was an exercise of his war powers
and of his duty to take care that the laws were enforced; he cited no
statutory authorization for this action. This "inherent powers" claim
was rejected by the Court, whichheld that propet:ty could not be so
taken to sette a labor dispute without Congressional authorization.
The Court cited the refusal 'Of Congress to enact such enabling statutes
at the time as grounds fodts conc1usions.

I. 71 U.s. 2 (1866).
. Youngstown Sheet and Tube Co. v. SDK' I'er. 343 S. 579 (1952).
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! In 1956, the Court invalidated a PEO relative to loyalty require-
ents for federal employees, on the grounds that i:t failed to comply

iWith the statute under which it was issued.

P EO Procedure

PEO procedures are controlled by Part 19 of the Code of Federal
'Regulations corporating President Kennedy s Executive Order No.
!J l'3Q of 1962 (as amended). Its text i reprinted in full in Appendix B9f this report. 
Initiation of PEOs

A proposed PEO may originate in the White .House itself, or in one
f the federal departments and agencies. Those emanating directly
rom the White House are likely to reflect important political decisions
inade by the President, and iJi such cases they have a major "public
nelations" impact. Proposed PEOs authored by federal departments.
and agencies very frequently involv the exercise ofauthority delegat-
ed to the President by acts of Congress and relate to the implementa.,
tion of those statutes and presidential policies based thereon.

The proposed PEO must have a suitable title, and contain a citation
of the authority under which it is_to be issued. It must conform to the
punctuation, capitalization, ..spelIng and other requirements of style
prescribed in the U.S. Government Printing Offce Style Manual , and

conform to the decisions of the Board of Geographic Names in respect
to the spellng of geographical names. When the PEO deals with tracts
onand, its descriptions thereof must conform as nearly as practicable
to standards prescribed by the Bureau of La . Management in the
Department of the Interior. The proposed PEO must be typeddoubte-
spaced (except for tables, quotes and land descriptions) on 8 x 13"

pages.

Processing by Offce of Management and Budget.

The proposed PEO with seven copies thereof must be transmitted by
the initiating officer or agency to the Director ofthe Offce of Manage-
ment and Budget (OMB). It must be accompanied by a letter explain-
ing the natute, purposes, background and effect of the propo PEO

. J. Co' ", Yor. 3SIU.S. 536 (1956).
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and its relationship, if any, to any pertinent statutes and other PEOs
and proclamations. .

The OMS then checks the proposed PEO for (a) compliance with
Ad ministration policies, (b) its budgetary and fiscal impact, if any, and
(c) any problems likely to arise in its practical administration and
implementation. lf the proposed PEO is submitted by the White
House, it. is checked only as to the latter two considerations,; the
assumption being that policy issues have already been resolved inany
PEO received from the White House. The OMB is watchful for any
PEO features which may generate excessive red tape or prove imj?ossi-
ble to administer. The OMB also checks for adherence to the require-
ments of Executive Order No. 11030. 

The OMS then circulates the proposed PEO to all federal agencies
having an interest in. its policies or administration, for their comments.
lCone Of more of these agencies object to the proposed EO, or have
criticisms or suggested changes, the OMB tties to resolve those issues
and to achieve a meeting of the minds among these interested parties.
In such a case, the OMB than redrafts the proposed PEO.

Normally, the OMB does not regularly require the officer or agency
proposing a PEO to submit a fiscal note or financial impact statement.
Such fiscal information is requested by the OMB only if it wants the
same in a particular instance. Sometimes, fiscal data wil be requested
as a political move, in order to permit the OMB to disapprove the
proposed PEO on cost grounds, thereby taking some pressure group
off the back of the Administration at' the initiating agency. Or, the
OMS may be genuindy concerned about the potential cost of the
proposed PEO to the Treasury, orits inconsistency with Administra-
tion budgetary or fiscal policy; in such an event, the OMB ac s to

protect the Ad inistration. 

. .

Some proposed PEOs are not necessary, in the sense that they
merely repeat the substance of earlier PEOs or cover subject matter
adequately set forth in federal statutes. "Repetitious" PEOs ofthis type
may reflect the fact that an agency or agencies already clearly charged
with certain c:uties may not be performing the same. The PEO .
intended io nudge the agency or agencies concerned into action, and to
respond to public demands for action, thereby serving a "PR" need.

If the Director of the OMB approves a proposed PEO, or a revised
version thereof, he must transmit it to theAttorney General forconsid-
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eration as to form and legality. If the Director or the Attorney General
reject a proposed PEO, it may not be pr sentedto the President unless
it is accompa!'ied by a statement of the reasons for that rejection.

Proc;essing by Department of Justice
Under authority vested in him by Executive Order No. 1)030 the,

Attorney General has assigned the task ofreviewing proposed P EOs to
the Offce of Legal Counsel (OLC) of the United States Department of
Justice.

It is the practice of the OLC to confine its review of such PEOs to
legal aspects, and not to get into the policy domain. Hence, the OLC
has declined to assist operating agencies, the OMBorothers in the
formulation of PEOs. The latter task is left to the agency requestingthe
PEO, and federai agencies as a rule, have very c.ompetent legal staff of
their own. The Department of Justice th s remains aloof from pro-
posed PEOs until they have cleared the OMBand are beforet e OLC
for legal scrutiny. This pennits the OLC to remain free of any commit-

. ments, direct or indirect, to justify the PEO sought, as might be the case
if it bad participated in the initial draftng. The Justice Department
visualizes its function as that Qf counsel to the President, with a duty to
protect him and his Administration from embarrassment by court
challenges that might succeed. Traditionally, Presidents have declined
to approve proposed PEOs which the Department of justice has foundlegally defective. 

After scrutinizing a PEO received ftom the OMB, the OLC prepares
an inter.agency memorandum as to the legality ofthe proposedPEO.
This memorandum is circulated to the .OMB, the agency which re-
quested the PEO, and the President. If theOlLC determines that the
proposed PEO is defective legally, the PEO is returned to the OM Bfor
consultation with the agencies concerned , and , if possible

, .

correction
of its legal deficienCies. If the OMB or the originating agency insists
upon the PEO, the OLC prepares a memorandum to the President
citing its legal objections which, as indicated above , are usually re-
spected by the President. .

A large number. of proposed PEOs merely delegate authority .al-
ready given to the President by statute. TheOLCchecks to determine
whether the statutory procedures prescribed for the exercise of such
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delegated power have been complied with, and whether Congress has
restricted the President's authority to delegate power under the ena-
bling statute. 

Other proposed PEOs involve the exercise by the President of a
policy initiative which he wants one or mort; fedenll agencies to follow.
In such cases, the OLC rhust determine wh ther the proposed PEO
would apply improperly to independent agencies. In addition, the PEO
must be checked to be s,"ue that it does not improperly divest any
officer or agency of powers assigned by statute. . 

Various statutes authorize the President to implement theirprovi-
sions and policies through the issuance of PEOs.. Most such PEOs
relate to civil service, foreign trade and energy. A proposed PEO of this
type is evaluated by the OLC to determine whether the PEO goes
beyond the scope of the Congressional mandate. 

One of fhe most difficult ofthe unresolved legal questions which the
OLC has to contend with is the extent to which the President may
interpose . himself into the regulatory pr()cess. In suchan event , the
voluminous, detailed laws which descripe the powers, duties, activities
and procedures of federal regulatory agencies must be examined.

Subsequent Processing

When the OLC . approves a PEO . it transmits the same to the
Director of the Office of the Federal Register, National Archives and
Records Service, in the General Services Administration. That Direc-
tor checks the PEO for conformity with style requirements, and then

. transmits it (with threecQpies) to the. President. When the PEO is
signed by the President, it is returned to the Office of the Federal
Register for publication in the federal register. In urgent situations, the
OLC may eliminate this process. by sending the PEO.directly to the
President.

Proclamations

Executive Order No. 11030 mandates procedures for the processing
of Presidential proclamations which, with minor variations, areessen
tially the same as those followed re PEOs. These procedures do not
apply to proclamations of treaties and other international agreements.
. Presidential proclamations fall into three general. categories: (a)
those dealing with ceremonial matters, (b) those caUingforthe observ-
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ance of special days or events , and (c) those with a legal impact issued
under statutory authority. - Presidential proclamations of the last-
named type have the features of PEOs and, in some cases. are indistin-
guishable from PEOs; most commonly, they dealwith martial law.
civil defense , foreign trade and treaty provisions; and their function is
to trigger the operation ofparticular statutes whiehare dormnt until
so activated A problem arises for the OLC when a Presidential procla-
mation, or document purporting to be such. is actually a.PEO atld thus
subject to procedures governing PEOs. .

Attorney General Opinion of 1961

In 1961 , President Kennedy issued his Executive Order No. lOCJ25

requiring the inclusion in fed ral contracts of a clause forbidding

contractors to discriminate in their employment practices on the
grounds of race , color, re:ligion or national origin. This PE,O imposed
sanctions for nOl1complia'nceas a valid exerci of Presidential a:uthority. 

Whenthis PEO was questioned, the Attorney General ruled that the
PEO was a legal exercise of the power of the Federal Goveinm'ent to fix

terms and conditions under which it wil purchase services and
supplies; and that the PEO impJ~mented and effectuated the policy of
the Federal Government opposing the use of governmental contracts
to foster discrimination. The Attorney General fo.und that this PEO, 
formulated by the President's Committee on Equal Employment Op-
portunity, contained adequate procedural protection for contractors
and other persons covered by its nondiscrimination clauses.

Congressional Oversight

A few of the statutes authorizing PEOs provide for a "Congressional
veto of PEOs issued under their provisions. The. PEO may require
positive Congressional action by a resolution; or it maybe nullfied by
a resolution of either or both houses. A Congressional veto exists in the
case of gas rationing and certain trade pact arrangements. OMB
offcials express doubt as to the constitutionality of some of these
Congressional veto" provisions.

For the most part, according to OMB representatives , Congress
does not care to involve itself-with PEOs, and hence it has provided for

I. Opinions oflhe AI/UTne)' Gene'G/oflhe Uniled SlGIes. Vol. 42(1961-71). pp. 97- 126, Sept. 26. 1967.



122 HOUSE - No. 6557 (April

no systematic legislative oversightofPEOs. With so many regulations
and PEDs being issued annually, Congress would otherwise be hard
pressed in meeting its primary responsibilties.

Congress prefers; instead, to delegate the authority to issue PEDs
and agency regulations, to define the purposes for which the same may
be so delegated, and leaves the details of implementation to the Presi-
dent and the federal bureaucracy. If complaints surface, Congress may
ask for information aboutthe PED or regulations at issue, and seek to
remedy the complaints by amending the enabling law, if need be.
Beyond this, parties aggrieved by PEDs may.appeal to the courts.

Problems may arise.if the PED enabling law is vague. Litigation can
result in such cases. Normally, the courts will uphold the Administra-
tion unless some significant abuse of power is shown. In general , the
Federal Government has lost few PEO cases to date.

No one has been anxious to force a judicial or statutory definition of
the boundary line between the legislative and executive powers in
regard to PEOs. The dimension of Congressional authority on this
score is uncertain; and PEOs are a convenient device, legally, adminis-
tratively and politically, from the viewpoints of both Congress and the
President. If a PEO concerns policy or administrative practices, it is
totally within the President's realm.
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APPENDIX A

Index of Massachusetlj' Gubernatorial Executive Orders, 1941-

The following index lists, in numerical order, the executive orders
issued by the Governors of Massachusetts since 41. In terms of the
numbers .Biven to them, there Were two series of such orders. herein
designated as the "Old Number Series" of 1941-49, numbered.consecu-
tively from Executive Order No. I to Execuiive. Order No. 99. and the
current "New Number Series" initiated in 1950, which began again
with an Executive Order No. I and which has been numbered consecu-
tively since then. In the following index, there are used the abbrevia-
tions set forth below with the meanings indicated:

CDA. - The Massachusetts Civil Defense Act (Acts of 1950. c. 639
. as amended to date).

CL - The Governor cited " the authority vested in me by the
Constitution and laws of the Commonwealth," or words
to that effect , without citing specific constitutional or
statutory provisions.

Massachusetts gubernatorial executive orders.

Executive order contains no citation of the authority
under which it was promulgated.

PEO - U.S. presidential executive order.

L. - U.S. Public Law.

SEM - The Governor cited his authority as Supreme Executive
Magistrate" under the Massachusetts Constitution (spe-
cifically or implicitly referring to Part II, c. II, s. I . Art. I).

WP A Massachusetts War Powers and Defense Acts of World
. War II (Acts of 1941 , c. 719, and/or Acts of 1942, c. 13.
both as amended
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No. Year

1941

1941

1941

1942

1942

1942

1942

1942

1942

1942

1942

1942

1942

1942

1942

1942

HOUSE - No. 6557

Part I. Old Number Series, 1941.

Governor Leverett Sa/tonstall. /939-

Subject

Creating a state and local civil defense
organization, and defining its functions.

Transfer of Division of Employment
Security to federal control.

Air raid and blackout regulations.

Vendors permits to buy and sell used
motor vehicles; waiver of certain statu-
tory arid regulatory restrictions.

Transportation of war materials; waiver
of certain statutory restrictions.

Same subject; waiver of Blue Law re-
strictions.

Labor on Sundays and legal holidays

Establishing a 40 m. h. speed limit on
public ways; penalities for violations.

Pay increases for State Farm (Bridge-
water) personnel.

Practice blackouts and air raid drils.

Wartime public mass tra sportation
and taxi services.

Permits for reduction to scrap of motor
vehicles.

Wartime use of state pier in Bourne.

oCpsing of public ways to public use on
request of Federal Governmeilt.

Establishing police mobilzation. re-
gions and organizations; functions de-
fined.

Sale of scrap metal for war efforts; per-
mits expedited; restrictions of conflct-
ing laws and town by-laws waived.

(April

Lega/
Basis Cited

WPA
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No. Year

1942

1942

1942

1942

1942

1942

1942

1942 .
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Part I. - (con

Governor Leverett Sa/tonstall. 1939-

Subject

Permitting the Metropolitan District
Commission to supply water to certain
industrial plants in Lynn; certain stat-
utes waived.

Authorizing State Commissioner of In-
surance to issue .licenses to insurers to
participate in Federal War Department
Insurance Rating Plan; certain statuto-
ry restrictions waivtd.

Suspending statutory and regulatory
limits on motor vthicle .and trailer
weights, lengths and heights.

125

Leal
Basis Cited

WPA

WPA and G.
Authorizing non-resident armed forces c. 207 , s. 39
chaplains to solemnize weddings of

armed forces personnel.

Authorizing auto pools by commuting.
. employees; certain statutory restric-
tions waived.

Establishing five mobilization regions

and organizations; functions defined.

Regulating banking operations during
wartime; certain statutory restrictions
waived.

1942

Authorizing the Metropolitan 'District
Commission to provide sewerage dis-
posal service to Bethlehem-Hingham
Shipyard in Hingham.

Use of prison labor in war effort; certain
statutory restriction& waived.

1942 Disclosure of information by Division

of Employment Security; certain statu-
tory restrictions waived.

WPA
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No.

1942

1942

1942

1942

1942

1942

1942

1942

1942

1942

1942

Blackout regulations in coastal and IS-

land areas.

Eligibility of miltary dependents for 10- . WP A and G.
cal welfare assistance. c. 116, s. 1
Authorizing appointment to Industrial WP A
Accident Board of persons to replace
temporarily Board membi:r absent on

miltary service.

Authorizing certain highway and bridge
construction by the Department of
Public Works in aid of the war effort;
land takings authorized.

Lowering highway speed limit to 35
; EO No. 8 amended.

Suspending certain statutory restric-
tions on employment of minors aged 14
or more in harvesting.

Authorizing certain motor vehicle in-
surance refunds to motor vehicle
owners; certain statutory restrictions
waived.

HOUSE - No. 6557

Part I. - (con

Goyernor Leverett Saltonsttill, 1939-

Year Subject

Suspending certain statutory and local
restrictions re local government pur-
chases ()f Cuel.

Authorizing the Federal War Damage
Corporation to do insurance business 
the state; certain statutory and regulato.
ry restrictions IJodified or waived.

Same subject; state purchase of such
federal insurance authorized.

Civil defense system; emergency food
and shelter arrangements; medical
services.

(April

Legal
Basis Cited

WPA
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No.

1242

1942

1942

1942

1942

1942

1942

45. 1942

1943

1943

1943

1943

HOUSE - No. 6557

Part I. - (con

Governor Lever tt Saltonstal/. 1939-

Year Subject

Welfare assistance to certain restricted-
or detained enemy aliens and their fami-
lies.

Registration and insurance of motor.
vehicles and trailers used in war effort.

Blackout regulations; EO NQ. 31 re-
voked; penalties; contrary stat a"nd 10-

callaws and regulations supsended.

Authorizingappointrnent to Industrial
Accident Board of person to replace
temporarily Board member absent on
military service.

Regulating hours of business of stateagencies. 
Authorizing tQe Metropolitan District
Commission to sell water to certain war
industries and to extend its mains for
that purpose,

Federal income tax withholding re state
and local government employees. 

Emergency measures re fuel shortage

caused by war.

Regulation of fuel sales and distribu-
tion; penalties for violations.

Establishing day nursery program for
children of female employees of war in-
dustries; administration df federal aid
therefor.

. Authorizing auto .pools by. commuting
employees and others; scope of EO No.
21 exparided.

Suspending certain statutory restric-
tions on purchases by local govern-
ments of heating systems.

127

Legal
Basis- Cited

WPA
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No.

1943

1943

1943

1943

1943

1943

1943

1943

1943

HOUSE - No. 6557

. Part I. - (c:on

Governor Leverett Sa/tonsta/l. 1939-

Year Subject

Civil defense and emergency regula-
tions for hospitals and hospital service.

Heating of State House.

Blackout regulations; EO Nos. 3 and 10
. revoked.
Storage of inflammable and explosive
materials required for war effort.

Establishing programs rt (I) evacuation
and emergency welfare aid, (2) ci"ilan
war assistance; .EO No. 30 revoked.

Blackout regulations;. EO No. .40 re-
voked; penalties.

Authorizing operation of certain test
motor vehicles in excess of 35 m.
speed limit.

Federal income tax withholding proce-
dures re state and local government em-
ployees; EO No. 44 amended. :

Allowing persons aged more than 30 to
. enlist in State Police if otherwise quali-
fied; statutory limit suspended.

Allowing persons aged 17 to join State
Guard; statutory. minimum age of 
suspended.

Authorizing Worcester manufacturer

of medkal supplies to build overhead
bridge over Toad. .

Authorizing Cambridge wire manufac-
turing company to build overhead
bridge over road.

Use of prison labor in war effort; EO
No. 25 amended.

1943

1943

1943

1943

(April

Legal
Basis Cited

WPA



1981)

No. rear

1943

1943

1943

1944

1944

i944

1944

1944

71" 1944

1944

1944

HOUSE - No. 6557

Part I. - (eon

Governor Leverett Sa/tonstal/. /939-45

Subject

Blackout regulations; EO
amended; 30 . m. h. speed

blacked-out areas.

Transportation of scrap materials re-
quired for war effort.

Allowing Salem manufacturer of elec-
trical equipment to build ovethead
bridge over road.

Replacement of lost or mutilated motor
vehicle. number plates.

Registration of medical students as as-
sistants in medicine; certain statutory
quirements suspended.

Open-air burning for agricultural pur-
poses.

Implementing-4'ederaf requirements 

manufacture and repair of hot water
tanks.

No. 55
limit in

Renewal of motor vehicle licenses of
armed forces personnel.

Purchase of federal war supplies. by
state and its subdivisions; certain statu-
tory requirements re bid notices, etc.,
suspended.

Issuance of plates by Department .
Public Utilties to commercial carriers
operating leased vehicles.

Designating Board of Collegiate Au-
thority as agent of state for certain pur-
poses under P.L. ' 346federal vete-
rans educational aid program.

119

Legal
Basis Cited

WPA
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Part I - (eon

Governor Leverett Saltonstal/. 1939-

Legal
No. Year Subject Basis Cited

1944 Participation of Massachusetts banks WPA
in federal loan guaranty program for
veterans under P. l. 78-346.

1944 Federal income tax withholding proce-
es re state and local government em-

ployees.

Governor Maurice J. Tobin. 1945-

Legal
No. Year Subject Basis Cited

1945 Wartime masstransportatio ; EO No. WPA
II amended.

1945 EO No. re highway speed limit re-
voked.

1945 Implementing federal loan guaranty
program for reconversion of businesses
to peacetime production. 

1945 State take-over of strike-ridden Massa-
chusetts Street Railway Company.

1945 EO No. 79 revoked.

1945 Business hours of state agencies; EO No.
42 amended.

1945 State participation in federal appren-

ticeship training program for returning
veterans.

1945 Federal income tax withholding proce-
dures re state and local government em-
ployees.

1945 Suspending maximum age ceilng (30
years) of State Police enlistees.

1945 Closing state offces on December 24, WPA and G.
1945. c. 30, s. 24
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Part I. - (eoo

Governor Maurice J. Tobin, 1945-

Legal
N.D. Year SubjeC' Basis Cited

1945- Revoking EO Nos. 1 6, 10, 12, 15, 16, WPA
, 22, 2S; 31, 40, 45,.46, 49,

52, 53, S4 (Part I), 55, 56 , 62, 63, 64,
, 70, 71 and 74.

1946 Revoking EO No. 72.

1946 Bread supply shortage; certain laws sus-
pended to permit increase in prOduction
and distribution of bread.

1946 Closing certain forests and woodlands
to cope with fire hazard.

1946 Same subject.

1946 EO No. 90 revoked.

1946 EO No. 89 revoked.

1946 State system of rent control established
in lieu of expiring federal rent control
system.

1946 Restricting tenant evictions.

1946 EO Nos. 93 and 94 revoked.

1946 EO No. 72 revoked (for second time).
1946 Implementing P. L. 79-549 for rtiurn of

local offces of U.S. Employment Serv-
ice to state control (Division of Employ-
ment Security).

GOvernOr Robert F.. Bradfo;,d. 1947-
Legal

No. Year Subject Basis Cited

1947 Revoking EO Nos. S, 9, 13 , 17, 18, WPA
? 23,

, ,

28, 33, 36-39 41, 42, 44,
51, 57- 65-67, 75, 85,

and 97.

1947 RevolUng EO Nos. 4, 7, 11, 20,
43, 54 73, 76, 82 and 83.



132 HOUSE - No. 6557 (April

Par II. New Number Series, 1950 On

Governor Paul A. Dever, 1949-

ugaJ
No. Dote Subject Basis Citeri

1950 Providing for establishment of local civ- CDA
il defens organizations.

1950 Same subject; state to appoint local civil
defense director if municipality does

not.

1950 Division of state into nine Civil defense
regions; organiztion of State Civil De-
fense Agency.

1951 Civil defense medical services organiza-
. tion.

1951 Welfare services in civil defense emer-
gencies.

1951 Organization and direction of police
services in civil defens emergencies.

1951 Organization and direction of firefight-
ing services. in civil defense emergencies.

1951 Civil defense communications system;

1951 Civil. defense air raid warnings; and
Ground Observation Corps created

. under National Guard.

1951 Civil defense emergency rescue and evil-
cuation system.

19S1 Public utilties inStallations and services 

in civil defense emergencies.

1951 Division of Civil Defense Region 5 Into 

five setors.

1951 Authorizing armed forces chaplains to
perform marriages where one party is
member of the armed forces.

1951 Civil defense alert system established;
wert system regulationsre movement of

ons and vehicles.
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Part II. - (con

Governor Paul A. Dever. 1949-

Legal
No. Yeor Subject Basis Cited

1952 Banking operations during civil defense CDA
emergencies.

1952 Division of Civil Defense Regions .into
sectors; EO No. 12 amended,

1952 Travel by uniformed and civilian per-
sonnel Of federal armed forces on public
ways during civil defense alerts.

1952 Loans by banks and other financial in-
stitutions to Korean War veterans under

L. 82-550.

1952 Educational benefits for Korean War
Veterans.

Governor Christian A. Herter. 1953-

Legal
No. Date Subject Basis Cited

1953 Emergency housirig for victims of Wor- CDA
cester Tornado of June 9, 1953.

1953 Authorizing State Treasurer to pay war
bonuses to Korean War veterans from
state treasury balances, pending sale of
state bonds to finance same.

1954 Authorizing Sunday sales of perishable
foodstuffs in hurricane emergency of
August 31, 1954.

1954 Replacement of permits, certificates and 

licenses destroyed or lost inhun:.iane of
August 31 , 1954.

1954 Travel by authorized persons during

civil defense alerts; EO No. 14 amended.

1955 Civil defense planning by state agencies;
EO Nos. 3-8, 10 and II modified.
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Part II. - (con

Governor Christian A. Herter, 1953-

Legal
No. Year Subjec. Basis Cited

1955 State civil defense structure reorgan- CDA
ized; new areas and sectors established.

1955 Control of resources and property by
State Civil Defense Agency in civil de-
fense emergencies; emergency procure-
ment; emergency regulations; authority
of local civil defense organizations; rev-
ocation of EO Nos. 3-8, 10- 12 and 16.

1955 Transfer of Ground Observation Corps
to State Civil Defense Agency; coopera-
tion with U.S. Air Force; EO No. 9 re-
voked.

1955 Emergency distribution of dry ice 
flood and storm ravaged areas of West-

ern Massachusetts.

1955 Replacement of permits, certificates and
licenses destroyed or lost in Western
Massachusetts floods.

1956 Civil defense evacuation procedures;
care of refugees; civil defense alert sys-
tern; EO Nos. 17 and 24 revoked.

Governor Foster FurC'olo, 1957-
Legal.

No. Year Subject Basis Cited 

32. 1957 Authorizing State Civil Defense Agency CDA
to use rain-making technology to com-
bat forest fire hazard; certain statutory
powers of State Weather Amendment
Board suspended.

1957 Same subject.

1958 Reorganizing areas and sectors of State
Civil Defense System; EO No. 26 re-
voked.
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Part II. - (con

Governor Foster Furcolo. /957-6'.

Legal
110. Yeor Subje(' Basis Cited

1960 Overtime compensation of personnel of L. c. 7. s. 28
state agencies. 

1960 Placing employees of the state and local CDA and P.
civil defense agencies (except directors)
under the Civil Service Law and Rules.

1960 Establishing 14 fire mobilzation dis-
tricts and civil defense firefighting sys-
tem; EO Nos. 27 and 34 modified.

Governor John A. Volpe. 1961-
Legal

No. Yeor Subject Bais Cited

1961 Civil Service Law status of state and CDA
local civil defense agency personnel; EO
No. 36 amended.

1961 EO No. 36 revoked.

1961 Authorizing municipalities to contrib-
ute to cost of five mobilzation district
radio communications sytems.

1961 Placing employees of the state and local CDA; P.L. 85-6
civil defense agencies (except directors) PEO No. 10773
under the Civil Service Law and Rules. (1958).

1961. Same subject; EO No. 41 revoked.

1962 State take-over of strike-ridden Metro-
politan Transit Authority.

1962 . Ending Metropolitan Transit Authority
strike emergency; EO No. 43 revoked.



136 HOUSE - No. 6557 (April

Part .11. - (con

Governor Endilott Peabody, 1963-

Legal
No. Dale Subj(!(. Basis Cited

42 A .. 1963 Amending EO No. 42 re civil service CDA
status of state and local civil defense
agency personnel.

1963 Designatin'g November 28, 1963 . as

Thanksgiving Day and special day in
honor of the assassinated President
John F. Kennedy.

1964 Enlarging the powers anc; duties of the CDA
state and local civil defense agencies 

civil defense planning, and the control
and use of available resources in the
event of enemy attack.

Governor John A. Volpe, 1965-
Legal

No. Date Subject Basis Cited

1965 Establishing an Executive Council for t. c. 7.

Value Analysis and Engineering, and a
Committee on Value Analysis and Engi-
neering, to aid the Division of Industrial
Engineering, and defining their powers
and duties.

1965 Establishing a . Governor s Committee
on Fund-Raising Within the State Serv-
ice; regulation of such fund-raising ac-
tivities of voluntary health, welfare and
other entities.

1966 Designating the State Department of Federal Social
Public Health as the state agency to reg- Security Act
ulate public and private health care in- Title XIX,
stitution services under Title XIX of the 1902
Social Security Act; designating the

State Department of Public Welfare 
the state agency to administer the state
plan for medical assistance under that

Title.
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No.

1966

1966

1966

1967

1967

1967

1968

1968

1968

HOUSE - No. 6557

Part II. - (coD

Governor John A. Volpe. 1961-

Year Suhject

Establishing the Vocational Rehabilita-
tionPlanning Commission to act as the
state agency to carry out certain plan-
ning functions under the V ocationalRe-
habilitation Act of 1965 (P. L. 89-333),
and defining its powers and duties.

Designating the State Division of the
Blind as the state agency to administer
Social Security Act Title X medical aid
to the blind; EO No. 49 amended. .

Establishing an Advisory Committee on
Architect Selection, and defining its
powers and duties.

Establishing a Massachusetts Emergen-
cy Communications Commission with-

. in the State Civil Defense Agency, and
defining its powers and duties.

Establishing an Offce of Emergency
Controls within the State Civil Defense
Agency, and defining its powers and du-
ties.

Establishing a Governor s Advisory
Commission on Open Space and Out-
door Recreation, and defining its pow-
ers and duties.

Amending EO No. 47 re the Executive
Council for Value Analysis and Engi-

neering. 
Establishing a Governor s Advisory
Council on Transportation, and defin-
ing its powers and duties. 

Establishing a Governor s Human
Rights Task Force; and defining its
powers and duties.

137

Legal
Ba.ris Cited

L. 89-333

. Federal Social
Security Act,
Title XIX
s. 1902

L. c. 7

30B

CDA

" .
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Part U. - (con

Governor John A. Volpe. 1961-

Legal
No. Year Subject Basis Cited

1968 Establishing a Massachusetts Commis- CDA
sion on Ocean Management, and defin-
ing its powers and duties.

1968 Designating the Governor s Public SEM.
Safety Committee as "state lawenforce-
ment planning agency" under Federal

Omnibus Crime Control and Safe
Streets Act of 1968; defining duties of

that Committee; creating a Proposal

Review Board with certain duties.

1968 Amending EO No. 60 immediately
above.

1968 Establishing a governor s Commission
on the Medical Examiner System, and

defining its advisory and investigative
. powers and duties. 

1968 Establishing a Governor's Committee
on the Domestic Fishing Industry, and
defining its advisory powers and duties.

1968 Establishing a Governor s Advisory
Committee on Food Administration,
and defining its powers and duties.

1968 Establishing a Governor s Advisory
Committee on the Domestic Fishing In-
dustry; defining its power and duties;
EO No. 63 revoked.

Governor Francis W. Sargent. 1969-
Legal

No. Year Subject. Basis Cited

1969 Establishing the Advisory Council on SEM and
Vocational and Technical Education, L. 90-576
and defining its powers and.duties; de-
ignating same as state agency for the

purposes of P. L. 90-576.
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Part II. - (con

Governor Francis W. Sargent 1969-

Legal
N(J. Year Subjec. Basis Cited

1969 Establishing a Governor s Advisory SEM
Council on Labor-Management Rela-
tions, and defining its powers and du-
ties.

1969 Establishing a Governor s Advisory
Committee On Child Development and
defining its powers and duties.

1969 Establishing a Governor s Task Force
on Spanish-Speaking Americaris and
defining its powers and duties.

.1970 Further amending EO No. 60 re the
Governor s Public Safety Committee.

1970 Establishing a Governor s Special Plan,, SEM
ning Commission on Elderly Affairs
and the 1971 White House Conference
on the Aging, and defining its powers
and duties.

1970 Amending EO No. 57 re the Governor
Advisory Council on Transportation.

1970 Establishing a Youth Task Force onthe
Environment, and defining its powers
and duties.

1970 Establishing a Governor s Code of Fair
Practices; providing for an affirmative
action program in state employment
the provision of state services , and the
awarding of state. contracts; requiring
private educational institutions to have
affirmative action programs; requiring
businesses health care facilities, and
realtors licensed by.the state. to operate
ona non iscriminatory basis; requiring
affrmative action by local school com- 

mittees;forbidding discrimination orse-
gregation in public housing or publicly-
assisted housing.
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Part II. - (con

Governor Francis W. Sargent /969-

Legal
No. Year Subject &sis Cited

1970 Implementing "Right-to-Know" (Free- SEM
dom of Information) Amendments to
G. L. c. 66 providing for public access to
state agency records not closed by lawor
executive order; authorizing the Com-
missioner of Administration to adopt
regulations implementing this executive
order.

1970 Establishing a Governor s Commission
on Adoption and Foster Care, and de-
fining its. powers and duties.

1970 Establishing a Joint Correctional Plan-
ning Commission, and defining its pow-
ers and duties.

1971 Establishing a Drug Program Review
Board, and defining its powers and du-
ties.

1971 Amending EO No. 66 re Advisory
Council on Vocational and Technical

Education.

1971 Establishing a Governor s Commission
of Boating Advisors, and defining its
powers and duties.

1971 Establishing a Governor s Commission
on the Status. of Women, and defining
its powers and duties.

1971 Further amending EO No. 57 re the
Governor s Advisory Council on Trans-
portation.

1971 Establishing a Governor s Commission
to Establish a Comprehensive Plan for
School District Organization and Col-
laboration, and defining it. powers and
duties.
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Part H. - (con

Governor Francis W. Sargent 1969-

Legal
No. Year SubJe(' Basis Cited

19.:1 Requiring the Secretary of EltierAffairs SEM and Acts of ,
to develop and implement a Home Care 1970, c. 862
Program for the elderly and.the handi-
capped , and defining his powers and du-
ties in relation thereto.

1972 Requiring full disclosure by state l'egu- SEM and
latory agencies of contacts between such Acts of 1969,

agencies and parties regulated by them. 704

1972 Establishing a Citizen s AdvisoryCom- SEM
mittee to the Executive Offce of Elder
Affairs, and a Professional ,Task Force 
to the Executive Qffce of Elder Affairs;
and defining their powers and duties.

1972 Establishing an economic impact review
reportingprocedurefor state agencies 

works project , activities and regula-
tions.

1972 . Amending EO No. 54 re the State Civil CDA
. Defens Agency s 'powers and duties.

1972 Establishing a Governor s Advisory SEM
Committee on the Apparel Industry,
and defining its powers and duties.

1972 Establishing an Offce of Minority Susi- 

ness Enterprise Assistance in the Execu-
tive Offce of Communities and Devel-
opment, and defining its powers and du-
ties,

1972 Establishing a Governor s Commission.
on Citizen Participation , to study state
social services et .a1., and . defining its
powers and duties.

1972 Amending EO No. 81 re Governor SEM
Commission on the Status of Women.
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Part II. - (con

Governor Francis W. Sargent 1969-

Legal
No. Year Subject Basis Cited

1972 Establishing a Governor s Highway SEM
Safety Bureau,. and defining its powers
and duties; providing for state imple-
mentation of the Federal Highway Safe-
ty Act of 1970.

1972 Establishing a Governor s Commission
to Examine the Financing and Organi-
zatton of the Massachusetts Bay Trans-
portation Authority, and defining its
powers and duties.

1972 Amending EO No. 77 Re the Joint Cor- SEM
rectional Planning Commission.

1973 Transfer of the State Department of Acts of 1969,

Commerce and Development from the c. 704, s. SOA
Executive Offce of Communities and
Development to the Executive Offce of .
Manpower Affairs.

1973 Establishing a Governor s Commission
on Southeast Asia Prisoners of War,
and defining its powers and duties.

1973 Amending EO No. 97 immediately
above.

1973 Establishing a Task Force Re an Open SEM
State University, and an Open Universi-
ty Advisory Council, and defining their
powers and duties.

100 1973 Establishing a Governor s Committee 

. on Physical Fitness and Sports, and de-
fining its power and duties.

I () I 1973 Designating the State Department of SEM
Mental Health as the state agency re-
sponsible for coordinating aU state drug
abuse programs and activities, and de-
fining its powers and duties in relation
thereto.



1981 )

102 ... 1974

103

/10.

1974

104 1974

105 1974

106 1974

107

108

109

HOUSE - N(). 6557

Part U. - (con

Governor Francis W. Sorgent 1969-

Yeor Subjel.

Establishing a Massachusetts Crime
Control Council as a sub ommittee. of
the Committee on Criminal Justice, and
de(ining its powers and duties.

Establishing a Resource Management
Policy Council, and defining its power
and duties.

Establishing a . Task Force on Ethnic
Herita$e Programs.

Establishing a Postsecondary. Educa- .
tion Commission, on defining its powers
and duties.

1974

Establishinga

''"

Massachusetts Policy
Council on Drug Diversion Control
and defining its powers and duties.
Establishing a Commission OJ1 Rail Ser-
vices, and defining its powers and du-
ties.

1974 Amending EO No. 75 republic acceSs to
public records under the . FreedoM of
Information Act, so as to conform to
subsequent amendments to that law. 

Esta l1ing a Pub.lic PQwer Corpora-
tion St dy Commission" and defining
its powers and, duties.

1974

143

LRgal
Basis Cited

SEM and
L. c. 6, S8.

156- 15EiB

SEM

SEM; P.
92-318;
Federal
H;igher

Education
Act of 1965,

Title XII
s. 1202

SEM

SEM:
Federal

Regional
Rail Reor-
ganization
Act of 1973

(P. L 93-236)

SEM and Acts
of 1973; c.

1050

SEM
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Part II. - (eoo

Governor Francis W. Sargent 1969-

Legal
No. Year Subject Basis Cited

110 1974 Establishing.a Commission on Nuclear SEM
Safety, and defining its powers and du-
ties.

III 1974 Regulating the management by state
agencies of sensitive. personal informa-
tion gathered and held by them; estab

lishing fair informational practices rela-
tive thereto; and defining the rights of
individuals to whont such state agency
information relates.

112 1974 . Establishing a Governor s Commission
on the Rights of the Disabled, and de-
fining its powers and duties.

113 1974 Establishing Governor Advisory

" .

Council on Supported Work, and defin-
ing its powers and duties.

Governor Michael S. Dukakis. 1975-
Legal

No. Date Subject Basis Cited

114 1975 Establishing a Judicial Nominating SEM
Commission, and defining its powers
and duties.

lIS 1975 Increasing the membership of the statu-
tory Security and Privacy Council (G.
c. 6, s. 170) and further defining its pow-
ers and duties.

116 1975 Amending EO No. 74 re governor s Code
of Fair Practices.

117 1975 Amending E.O. No. 116 above

118 1975 Designating the State Department of SEM, and P.
Mental Health as the state agtncy to 92-255
coordinate state drug abuse programs
and to perform duties under related fed-
eral aid legislation.
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119

120

121

122

123

124

No.

1975

1975

1975

1975

1976

1976

125 1976

126 1976

127

128

129

HOUSE - No. 6557

Part U. - (con

Governor Michael S. Dukakis. /975-

Year Subject

Reorganizing the Governor s Commis-
sion on the Status of Women, and rede-
fining its powers and duties; EO No.revoked. 
Establishing a Governor s Management
Task Force, and defining its powers and
duties.

Establishing a Social and Economic
Opportunity Council, and defining its
powers and duties:

Establishing.a Massac usetts Develop-
inental Disabilties Council, and defin-
ing its p.owers and duties. 

Establishing a Local Government Advi- .
sory Committee, and defining its pow-
ers and duties.

1976

Reorganizing th. Offce of MiMrity
Business Enterprise Assistance as the

State Offce of Minority Busifiess As-
sistance , and redefining its powers and
duties; EO No. 90 superseded.

Establishing a Massachusetts Housing
Finance Agency Study Commission
and defining its powers and duties.

Regulating relations between Indian tri-
bal councils and state agencies provid-
ing services to "Native Americans

Amending EO No. 114 re the Judicial
. Nominating Commission.

Establishing a ,Public Safety Council
and defining its powers and duties.

Amending EO No. 128 immediately
above.

1976

1976

145

Legal
Basis Cited

SEM

SEM

SEM
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134

135

136

137. 1977

No.

130

131

132

133 1977

1977

1977

1977

HOUSE - No. 6557

Part II. - (con

Governor Michael S. Dukakis. 1975-

Year

1976

SubjeC'1

Restricting the awarding of state con-
tracts to firms participating in boycotts
ordered by foreign powers (i.e. against
Israel).

Amending EO No. IOS re Postsecon-
. dary Education Commission.

Establishing a Governor s Advisory
Committee on Computers and Data
Processing, and defining its powers and
duties.

Establishing regional. criminal justice .
planning agencies; defining their pow-
ers and duties; providing for implemen- .
tation of tbe Federal Crime Control Act
of 1973 (P.L. 93-83).

1976

1977

Promoting the economic revitalization
of downtown centers of cities and towns
by establishing pr.ocedures re locating
state offces and buildings therein.

Establishing a Massachusetts Statewide
alth Coordinating Council, and de-

fining its poweftsand duties; implement-
. ing the National Health Planning and
Resources Development Act of 1974

(P.L. 93-641).

Establisbing a Governor s Commission
on the Status of Women, and defining
its powers and duties; EO No. 119 re-
voked.

Establishing a Governor s Advisory
Council on Plierto Rican and Hispanic
Affairs, and defining its powers and du-
ties; EO No. 69 revoked.

(April

Legal
Basis Cited

SEM

SEM

CL, and P.
93-

SEM
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Part II. - (con

Governor Michael S. Dukakis. i975-

Legal
No. Year Subjeci Basi:.' Cited

138 1977 Establishing an Advisory Council on SEM
Vocational and Technical Education

and defining its powers and duties; im-
plementing federal statutes (P. 90-
576; and P. L. 94-482); EO Nos. 66 and 
79 revoked.

139 1977 Establishing a Governor s Local Educa-
tional Advisor:y Council, and defining
its powers and duties.

140 1977 Establishing a Massachusetts Occupa- SEM. and P.
tional Information Coordinating Com-. 94-482
mittee to implement certin federalsta-
tutes, and defining its powers anddu-
ties.

141 1978 Amending EO No. 122 re the MasSa- SEM
chusetts Developmental Disabilties
Council.

142 1978 State of emergency re Blizzard .of Feb- SEM and CDA
ruary 7, 1978; civil defense regulations
for said emergency.

143 1978 Equal employment opportunities for
the handicapped; affrmative action re- 
quirements for state agencies.

144 1978 Coordination of state agency efforts in CDA
civil defense emergencies in wartime
and in natural or other disasters; EO
No. 2S revoked.

145 1978 Consultation by state agencies with 10- SEM
cal governments re administrative man-
dates of such agencies imposing finan-

. cial burdens on such local governments.

146 1978 Amending EO No. 137 re the Gover-
nor s Advisory Council on Puerto Ri-
can and Hispanic Affairs.
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No.

147

148 1978

149

150

No.

151

Date

1979

IS2 1979

153 1979

154 1979

ISS 1979

156 1919

HOUSE - No. 6551
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Governor Michael S. Dukakis. 1975-

Year

1978

Subject

Establishing a Governor's Code re the
Suspension and Debarment of Public
Contractors.

Amending EO Nos. IOS and 131 re the
Post-secondary Education Commis-
sion.

1978 Regulations re state coordination and
participation in the National Flood In-
surance Program (24 CFR s. 1909 et
a1.).

Establishing an Offce of Handicapped
Afairs and a Handicapped Affairs
Advisory Council in the State Office of
Afirmative Action, and defining their
powers and duties.

1978

Governor Edward J. King, 1979-

Subject

Amending EO Nos. 114 and 127 re the
Judicia Nominating Commission.

Establishing a Governor' s Management
Task Forc, and defining its powers and
duties.

Authoriing the Executive Office of
Communities and Development toapp-

Iy for federal aid (or fuel assistance to

low-income famies. 

Amending EO No. 151 re the Judicial

Nominating Commision.

Establishing a Governor s Commission
to Simpliy Rules and Reguations, and
defining its powers and duties. 

. Reorganizing the Governor s Commis-
sion on the Statu of Women, and rede-
fining its powers and duties.

( April

Legal
Basis Cited

Legal
Basis Cited

SEM
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No.

157 1979

158 1979

159 1979

1979

161 1979

162 1979

163 1979

165

164 1979

1979
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Part II. - (con

Governor Edward J. King, 1979-

Year
Legal

&sis Cited

SEM

Subject

Establishing state policy re the alloca-

tion and use of fe eral grants under the
Comprehensive Employment and
Training Act of 1973 9 USC ss; 801 et
seq.

Revol:dng EO No. 121 re the estaiblish-
ment of the SQcial and Economic Op-
portunity Council.

. Establishing a: Governor s Advisory
Committee on Children artd the Family,
and defh)ing its' powers and duties. .

. Establishing ' emergency . regulatrons SEM; CDA; PEO
the distribution of gasoline during na- No. 12140
tional nergy shortage

Amending EO ,No. 15(j re Govefnor
Commission o the Sta of Women

Establishing ''8 Governor s Advisory
. Committee on V terans' Affairs, and
defining its powers and duties. .

Establishing further merg ncy regula- SEM; CDA; PEO
tions re the distribution of gasoline dur- No. 12140
ing national energy shortge; sales of
gasoline by Massachusetts vendors. to
Connecticut motorists.

SEM

Amending EO No. 123 re the Local
Government Advisory Committee.

Requiring the Marine Fisheries Advi-
sory Commission and the Division of
Marine Fisheries to develop a com pre,.
hensive fisheries policy for the Com-
monwealth under the Federal Fisheries
Management and Conservation . Act of
1976

SEM
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166 1979

I66A 1979

167 1979

168 1979

169 1979

170 1979

i71 1979
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Governor Edward J. King, 1979-

Year Subjet'

Providing for the . establishment of an
electronic data processing center and
planning unit in the Executive Offce for
Administration and Finance.

Establishing a MassachUsetts Juvenile

Justice Advisory Committee, anddefn-
iog its powes and duties; designating
the Massachusetts Commiuee onCrim-
ioal Justice as the stte agenCy to imple-
ment the . state juvenile justice plan
under the Federal Juvenile Justice and
Delinquency Prevention Act of 1974

(P. L. 93-4"S).

Establishing a . Development Permit
Coordination Offce in the Governor
Development Offce, and defining its
powers and duties; regulating state
agency applications for federal funds.

Requiring state permt-gnting and
relatory agencies to provide certin
information and materials to the Gover-
nor s Commission to Simplify Rules
and Regulations.

Establishing a Massachusetts Foreign
Business Council in the Governor s of-
fice, and defining its powers and duties.

Establishing a Governor s Task Force
on Automobile Theft, and defining its
powers and duties.

Amending EO No. 170 immediately
above..

(April

Legal
Basis Cited

SEM
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Part II. - (con

Governor Edward J. King. 1979- 

Legal
No. Year Subject Basis Cited

172 1979 Taking over the direction and control of SEM; CDA;
the Massachusetts Bay Transportation L. c. J6IA,
during a fiscal emergency, and designat.
ing the M BT A Board of Directors as

ernatorial. agents to administer the
Authority.

173 1980 Establishing a Governor s Committee
on Property Tax Relief, and defining its
powers and duties.

174 1980 Establishing advisory committees to as. SEM
sistin implementing the recommenda-
tions of the Governor s Management
Task Force, and defining their powers
and duties.

175 1980 Amending EO No. 132 re the Gover-

nor Advisory Committee on Com-
puters and Data Processing.

176 1980 Establishing a Special Commission on
the Laws and Regulations Governing
the Alcoholic Beverage Industry, and
defining its powers and duties.

177 1980 Amending EO No. 162 re the Gover-

nor s Advisory Committee on Veterans
Affairs.

178 1980 Amending EO No. 151 re the Judicial
Nominating Commission.

179 1980 Establishing a Task Force on . Electric
Utility Fuel Costs. and defining its pow-
ers and. duties.

180 1980 State offce white paper recycling pro-
gram.
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Part II. - (con

Governor Edward J. King, 1979-

ugal
No. Year Subject Basis Ciied

18) 1980 Defining barrier beaches, and providing
for the administration of state and fed-
eral aid therefor; regulating the manage-
ment of such beaches owned by the
state.

182 1980 Amending EO No. 173 re the Gover-

nor s Committee on Property Tax Re-
lief.

183 1980 Establishing a Government Service Ca-
reers Program and administrative unit
in the Division of Personnel Adminis-
tration; defining the objectives of such

program; defining the powers and duties
of the Director of the Government
Services Careers Program (an offce
created by this EO).

184 1980 Establishing a Governor s Task Forct SEM
on Probate . and F:amily Court Proce-
dures, and defining its powers and du-
ties.

185 1980 Establishing a Bay State Skils Commis-
sian, and defining its powers and duties..

186 1980 Establishing a Governor s Task Force SEM
on Juvenile Crime, and defining its pow-
ers and duties.

187 1980 trandating that Secretariats of the

ommonwealth define the scope, . in-
tent, and purpose of regulations being
adopted as part of all existing and new-
Iy'" promu)gated regulations, and resolve
any inter-agency r gulatory conflcts.

188 1980. Amending EO No. 132 re the Gover-

nor s Advisory Committee on Compu-
ters and Data Processing.
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Part II. - (con

Governor Edward J. King. /979-

Legal
No. Year Subject Basis Cited

189 198 Declaring a state of emergencyre the SEM; CDA;
financing and continued operation of L. c. 161A;

the .Massachusetts Bay Transit Authori- 20;
ty; taking control of the Authority, and. any other
placing its management in the Secretary powers under
of Transportation and Construction Constitution. 
and the MBTA Board .of Directors;
authorizing the Authority to spend not
more. than $41 milion in excess of the
budget authorized by the MOTA Advi-
sory Board for fiscal 1980.

190 1980 Regula.ting off-road vehicle ("dune bug-
) operation on public lands contain-

ingcoastal wetland resources. 
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APPENDIX B .

Executive Order of President John F. Kennedy Relative
To the Preparation; Presentation, Filng and Publication

of Presidential Executive Orders and ProdamQt;on.

EXECUTIVE ORDER 11030 of June 19, 1962
(As Amended)

Note: In the text of this Executive Oraer, belOW, amending Execu-
tive Orders are cited parenthetically at the end oftheamended sectio
Also indicated parenthetically is the citation to this Executive Order
as amended, as it has . been incorporated into the Code of Federal
Regulations, as Title I , c. I , P rt 19, ss. 19.1., 19.6, this latter citation
being given in the standard federal manner. 

By virtue of the aut rity vested in me by the Federal RegisterAct
(49 Stat. 500, as amended; 4o" s:c. JOI et seq.), and as President of
the United States, I hereby prescribe the following regulations govern-
ing the preparation, presentation, fiing, and publication of Executive
orders and proclamations:

SeC'ion J. Form. Proposed Executive orders and proclamations
shall be prepared in accordance with the following requirements:

(a) The order or proclamation shall be given a suitable title.

(b) The order or proclamation shall contain a citation of the au-
thority under which it is issued.

(c) Punctuation, capitalization , spellng, and other matters of style
shall, in general, conform to the most recent edition of the Style
Manual of the United States Government Printing Office. 

(d) The spellng of geographic names shall conform to the decisions
of the Board on Geographic Names , established by Section 2 of the Act
of July 25, 1947, 61 Stat. 456 (43 U. c. 364a).

(e) Descriptions of tracts of land shall conform, so far as practica-
ble, to the most recent edition of the " Specifications for Descriptions
of Tracts of Land for Use in Executive Orders and Proclamations,
prepared by the Bureau of Land Management, Department of theInterior. 
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(I) Proposed Executive orders andproclamati' ons shall be typewrit-
ten . on paper approximately 8 x i3 inches, shall have a left-hand
margin of approximatery ' inches and a right-hand margin of ap-
proximately 1 inch, and shall be double-spaced, except that quota-
tions, tabulations, and descriptions of land may be single-:spaced.

(g) Proclamations issued by the President shall conclude with the
following described recitation-

IN WITNESS WHEREOF, I have hereunto set my hand this
day of , in the year f our Lord

and of the Independence of the United
tates .of America the

(Amended by Executive Order 11354, s. I , Qfl967, issued y Presi..
dent Lyndon B. Johnson; I CFR 19.

Set'ton 2. Routing andapprova/ of drafts. (a) A proposed Execu-
tive order Qr proclamationsbilll Jjr . submitted . with seven copies
thereof, to the i)irector of tbe Office of Management and Budget
together with. a letter. signed by the head or other properly authorized
officer of the originf;ting Federal agency. explaining the nature, pur-
pose , background, and effect, f the proposed Executive order or
proclamation and its relationship, if any, to pertinent laws and other
Executive orders or proclamations.

(b) If the Director of the Offce of Management and Budget ap-
proves the proposed Executive order or proclam tion, he shall trans-
mit it to the Attorney General for his consideration as to both form
and legaity.

(c) If the Attorney General approves the proposed Executive order
or proclamation, he shall transmit itto the Di,rector of the Offce ofthe
Federal Register. National Archives and .Records Service. General
Services Administration: Provided, that in cases involving suffcient
urgency the Attorney General may transmit itdirectly to the President;
and providedfurlher. that the authority vested in the Attorney Gener-
al by this section may be delegated. by him; in whole or in part, to the
Deputy Attorney General, Solicitor General, or to such Assistant
Attorney General as he may designate.

I. When th name of the BUlQu of the Budge was chaged by statute to the -orfice of Manamcnt and
Budget". tbe orfu: of the Federal Register corrcd thes referencs in this Executive Orer ac:ordingly.
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to treaties , conventions , protocols, or other international agreements,
or proclamations thereof by the President.! (lCFR 19. 5).

Section 6. Defnition. The term "Presidential proclamations and
Executive orders , as used in Chapter 15 of Title 44 of the United
States Code (44 U. C: 1505(a)), shall, except as the President or his
representative may hereafter otherwise direct, be deemed to include
such.attachments thereto as are referred to in the respective prQClama-
tions or orders. (ICFR 19.6).

Section 7. Prior order. Upon its publication in the FEDERAL
REGISTER

, "

this order shaUsupersede Executive Order No. 10006 of
October 9,)948. (This section not included in 1 CFR 19):

The regulations prescribed by this order shall be codified under Title
1 of the Code of Federal Regulations.

JOHN F. KENNEDY
THE WHITE HOUSE

June 19, 1962

I. Ths lext was corred by theOlr1C of the Federal Register to reflect statutory cbanges. The original setion
read thus: MConsnant with theprovisionl of Setion 12 of the Federal Register Act (49 Stat. 503;44 V.
312), nolbna in this order shall be construd to apply to treties. conventions. protocols, or other
interntional I'lementl, or procmations threof by the President.

" .

2. Th sttutory citation in thislext wal correte by the OfIC of the Federal Resister to refl sttutory
ammment Th fonner citation was: MSeion 5(8) of the Federal Resistr Ac (44 U. C. 308)).



158 HOUSE - No. 6557 ( April

APPENDIX C

Selected Bibliography of Documents Relative
to Executive Orders

Law Review Articles

Gubernatorial Executive Orders as Devices for Administrative Direc-
tion.and Control, Iowa Law Review Vol. 50(1964-65), College of
Law, University of Iowa, Iowa City, Iowa, pp. 78-98. 

Hebe, Willam, "Executive Orders and The Development of Presiden-
tial Power, Vilanova Law Review Vol. XVII, 1972, School of
Law, Vilanova University, Vilanova, Pa., pp. 688-712.

King, Susan B" "Comment Executive Orders of the Wisconsin

Governor," Wisconsin Law Review Vol. 1980, No. 2, Law School
of the University of Wisconsin, Madison, Wis., pp. 333-365.

Swindler, Wiliam F., "The Executive Power in State and Federal
Constitutions, Hastings Constitutional Law Quarterly, Vol. I
No. 1 , Spring 1974, Hastings College of Law, University of Calif or-
nia, San Francisco, Calif., pp. 21-29.

Trickey, F. David, "Comments Constitutional and Statutory Bases

of Governors' Emergency Powers, Michigan Law Review Vol. 64
(1965-66), University of Michigan Law School. Ann Arbor, Mich.
pp. 290-307.

Articles in Other National Publications

Beyle, Thad L. "The Governor s Formal Powers: A View from the
Governor s Chair Public Administration Review Vol. 28 , No.
November-December 1968, American Society for Public Adminis-
tration, Washington, D.C., pp. 540-545.

Council of State Governments The Governor The Office and Its
Powers Pub. RM-486, Lexington , Ky., 1972, 34 pp. (Entire issue).

National Municipal League, Model State Constitution, 6th ed., New
York, N.Y., 1963, 128 pp.; Art. V

, "

The Executive " at pp. 65-77.
Rich, Bennett M., The Governor, State Constitutional Studies Proj-

ect , No. , National Municipal League, New York, N.Y., ' 1960, 39

pp. (Entire issue). 
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Rich, Bennett M.

, "

The Governor as Policy Leader Salient Issues of
Constitutional Revision, National Municipal League, New York

Y., 1961 192 pp. ; c. , at pp. 80-97; "The Governor as Adminis-
trative Head," C , at pp. 98-114.

Slale Materials

Arizona

Arizona Legislative Council, Executive Orders of Governor Memo-
randum to Auditor General, Phoenix, Ariz., April 24, 1980, 4 pp.
mimeo.

Ilinois
Commission on State Government Report to the General Assembly

and Governor Springfield, Il. , January 1967 , 134 pp.

; "

Direction
of Administration by the Governor," at pp. 8- 10.

Ilinois Legislative Council Reorganization by Executive Order. File
No. 6-636, Springfield; Il., November 7 , 1967 5 pp. mimeo; Basis
for ExecUtive Orders in Ilinois, File No. 8-314, September 13,
1973, 7 pp. mimeo; Aaommodating Statute to Changes Made by
Exec' utive ReorganizfJtion 'Orders File No. 8-'790, May II . 1977.pp. mimeo. 

Kansas

State Supreme Court, Van Sickle v. Shanahan, 212 Kan. 426 (1913),
executive orders reorganizing agencies of executive branch o.f

state government . et al.

A!fJryland 

Attorney General, Opinion re Public Ethics Law and Status of Boards
and Com",issionsEstablished by Statute, Legislative Rule. or
Executive Order with Force of LAw Opinion No. 80-09 (July 25,
1980), 4 p.p. mimeo.
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Massachusetts

Attorney General, Report, Public Doc. No. 12 (1943), Opinion re
Authority of Governor to Enforce Regulations and Orders Estab-
lished by the United SUites Price Administrator May 26, 1943, at
pp. 53-55;. Public Doc. No. 12 (1945), Opinion re Governor

Emergency War Power and Executive Orders, August 18 , 1943, at
pp. 68 70; Public Doc. No. 12 (1968), Opinion re Executive Order
No. 67 Authorizing Regulation of Certain Physicians in Wartime,
September 27,' 1966, at pp. 78- 80; Public Doc. No. 12 (1976),
Opinion re Executive Order No. 74. Establishing a Code of,Fair
Practices, November 20, 1973 , at pp. 86-89; Massachusetts Bay
Transportation Authority Advisory Board, et al., Plaintifs, 

Edward J. King, . Governor of the Commonwealth of Massachu-
setts, et al., Defendan'l, Brief for the Commonwealth in S. C.,
Suffolk SS , No. 2259, November 1'980, 95 pp. mimeo.

Curran, Dennis J., Offce of Legal Counsel to the Governor Executive
Orders, Memorandum, March 8, 1979 5 pp. mimeo.

Gleason, Herbert P., and Martin, Thos. H. (Mason & Martin, Attys.
Massachusetts Bay Transportation Authority Advisory Board, et
al., v. Edward J. King, Governor of the Commonwealth of Massa.
chusetts, et al., Defendants-Appellees, Brieffor Massachusetts Bay
Transportation Authority Advisory Board in S. C., Suffolk SS,
No. 2259, November 1980, 48 pp. 

Legislative Research Council Compliance of State Agencies with the
Massachusetts Administrative Procedure Act Boston, Mass., No-
vember 29 1961; 55 pp. mimeo; Constitutional and Statutory
Powers of the Executive (Governor s) Council Boston, Mass.,

April 16, 1964, 54 pp. mimeo.
Special. Commission on the Structure of the State Government, Rule

Making by Administrative Agencies and Judicial.Review of Ad..
ministrative Ai.tions, Study Unit.No. 17, Consultant's Memoran-
dum, by Robert M. Segal, Esq. Boston, Mass., September 19:52

34 pp.
Supreme Judicial Court Opinions:

Agency regulations, power of governor to alter: Opinions of

the Justices 324 Mass. 376 (1949).
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Executive Council, gubernatorial powers independent thereof:
Opinions of the Justic:es 190 Mass. 616 (1906).

Executive orders conflcting with statutes: Opinions of the Jus-
tic:es 315 Mass. 761 ( 1944); Direc:tor of the Civil Defense Agen.,
c:yand Office ofEmeorgenc:y Preparedness v. Civil Servic:e Com-
mission, 373; Mass. 401(1977). 

Executive orders creating advisory bodies: 
Opinions f the Jus-

tic:es, 368 Mass. 866 (1975).
Federal aid pf( grams, independent authority of governor as to:

Opinions pI th Justic:es 375 Mass. 85 (1978); Massac:husells
Bay Transportation Authority Advisory: Board v. Massac:hu-
sells Bay Transportation Authority, 1981 Mass. Adv. Sheets
403.

Governor as agent of Legislature; executive orders: llirec:torofthe
Civil DefenseAgencyand Offce of Emergency Preparedness 

Civil Service Commission, 373 Mass. 401 (1977)
Governor as agent of Legislature, power of latter to assIgn duties

and functioristo former: Opinions of the.Justices 302 Mass. ti05
(1939).

Laws, duty of governor to enforce: Opinions of the Justices, 375
Mass. 827 (1978), 3'75- Mass. 851 (1978).

Legislative validation of executive orders and acts: Nic:hols 

Cpmmissionerof'PuklicWelfare, 311 ass. 125(1942); l)irec
tor, of the Civil Defense Agency and Office of Emergency Pre..
paredness v. . Civil Service ComnJission; 373 Mass. 401 (1917).

State approprIations, authority of governor as to: Opinions of the
Justices 302 Mass. 605 (1939), 375 Mass. 827 (1978).

Supreme executive magistrate, inherent powers of governor as:
Opinions of the Justices 368 Mass. 866,(1975), 375 Mass. 827
(1978); Massachusetts Bay Transportation Authority 1981
Mass. Adv. Sheets 403.

Suspension of laws by governor: Opinions of the Justices, 315
Mass. 761 (1944); Director of the Civil Defense Agenc:y and
Offce of Emergency Preparedness v. Civil Service Commission,
373 Mass. 401 (1977).

War and emergency powers of governor: Opinions of the Justices
315 Mass. 761(1944); Massachusells Bay Transportation Au-
thority Advisory BoarQ v. Massachusetts Bay Transportation
Authority; 1981 Mass. Adv. Sheets 403.
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Mississippi
Attorney General Opinion re Emergency Powers of Governor Au-

gust 9, 1979, 3 pp.

Joint Committee on Performance Evaluation and Expenditure Re-
view, Miss. Legislature A Report on the Executive Orders Issued
by Paul B. Johnson, John Bell Williams, and William L. Waller,
Jackson , Miss., 1975 , 11 pp. ,mimeo.

New York
Temporary State Commission on the Constitutional ConveJ;tion,

State Government, New York, N.Y., March 31 , 1967 227 pp. ; Part
3, pp. 72- 93- , 103- 104.

Pennsylvania
Supreme Court Opinions:

Classifcation and status of executive orders of Governor Shapp 

Butera, 22 Comm. Ct. 229 (1976).
Authority of courts re gubernatorial executive orders, Robinson v.
Shapp, 23 Comm. Ct. 153 (1976).

Wisconsin
Wis. Legislative Council Legislative Oversight: Review of Adminis-

trative Rules, Information Memorandum 79- , Madison, Wis.

February 28, 1979, 23 pp mimeo.
Wis. Legislative Reference Bureau, The Use of the ExecJ,tive Order by

Wisconsin Governors Information Bulletin 76- 1B- IO, Madison,
Wis., December 1976, 5 pp.
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APPENDIX D

163

Gubernatorial Ceremonial Proclamations Required By
The Massachusetts General Laws

Nott: The statute mandating each proclamation is cited in abbre-
viated fOlJ thus 

- "

(6:12)," indicating Massachusetts Gerietal Laws,
c. 6; s. 12, as amended through December 3J, J980.

Flag Day (6:14)
Peter Francisco (4:17; 6:12S)
Independence Day (6:t5DD)
Iwo Jima (6:t2AA)
Jamaican Independence (6:12Z)
John P Kennedy (4:7 6:ISL)

35 lli$torical Anniversaries (Days)
Susan B. Anthony (6:15E) Martin Luther King, Jr. (6:15S)
ArmeniaD Martyrs (6: 1511) Thadeusz Kosciuszko (6: 12BB)Armistice (6: 15R) Marq. de Lafayette (4:7; 6:l2H)
Commodore John Barry (6:12E) Liberty Tree . (6:1SL)
Bataan-Corregidor (6:15Z) Abraham Lincoln (6:13)
Battle of Bunker Hil (6:12C) Horace Mann (6:12T)

Battle of New Orleans (6:12Fl Patriots' Day (6:121)
Boston Massacre (6: 12D) . Pearl Ha:rbor((d2DD)John Carver (6dSHH) Polish Constitution (6:12R)Columbus (6: 12V) General Pulaski (6:12B)
Evacuation Day (6:12K) St. Jean de Baptiste (6:1500)
Federal Constitution .(6:15A1 Spanish War and Battleship Maine

Memorial Day (6: 14A)

State Constitution (6:14B)

Town.Meeting (6:15PP)
United Nations (6: 12N)

S. Marine Corps (6:15Q)

George Washington (6:12T)

30 Other Designated Days or O casions
Arbor and. :Qird (6:15) Mothers (6: 12T)
Army and Navy Union (6: 12T) National Hunting

and Fishing (6:15W)
Battleship Massachusetts (6:ISM)National Mourning (167:52)Childrens (6: 12U) National Rejoicing (167:52)
Disabled American Veterans Purple Heart (6: 12T)Hospital (6:12T) Social Justice for Ireland (6:ISU)
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Endangered Species (6:ISEE) . State Walking Sunday (6:ISNN)Fathers (6:12T) Student Government (6: 12M)
Fire Fighters Memorial Sunday(6:15JJ) Teachers (6: 12X)
Grandparents and Senior Citizens

(6: 12T) Veterans (6:12A)

Italian-American War Veterans Veteran Firemen s Muster (6:12L)
of the United States (6: ISJ)

Kalevala (6: 1ST)
Loyalty (6: 120)
Maritime (6: 12Y)
Memorial Day (6: 12Q)
Retired Members of the

Armed Forces (6: ISCC)

Veterans of World War I
Hospital (6: 12T) 

Vietnam Veterans (6:15MM
White Cane Safety (6:15V)
Youth Honor (6: 150)

23 Designated Weeks and Months

American Education Wk. (6:l2G)Licensed Practical Nurse
Week (6: lSLL)

American History Mo. (6:ISC) Massachusetts Art Wk. (6:1SD)
American Indian Heritage Massachusetts National
. Wk. (6: 121) Guard Wk. (6:15BB)
Boy Scout Wk. (6: ISH)
Child Nutrition Wk. (6: 15X)
Civil Rights Wk. (6:l2P)

Cystic Fibrosis Wk. (6:1SKl
Earth Wk. (6: 14C)
Employ the Handicapped Wk.(6:15F) Secretaries Wk. (6:1SAA)
Employ the Older Worker Wk.

(6:1SGG) 
Jaycee Wk. and Day (6:1SY)
Keep Massachusetts

Beautiful Mo. (6:150)

National Family Wk. (6:1SKK)
Police Offcers Wk. (6:1SN)

Pro-Life Mo. (6: 15FF)
Public Employees Wk. (6:12CC)

Senior Citizens Mo. (6:15B)
Sight-Saving Mo. (6:12W)
'traffic Safety (6: 15P)
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