NOTICE

The Supreme Judicial Court's
Standing Advisory Committee on the Rules of Professional Conduct
Invites Comments on Proposed Revisions to Rules 5.4 and 5.5 of the
Rules of Professional Conduct

Revisions to Rule 5.5 of the Rules of Professional Conduct

The Standing Advisory Committee on the Rules of Professional Conduct has proposed changes
to Rule 5.5 of the Rules of Professional Conduct to permit lawyers from foreign countries who
are in good standing in their home countries to act as in house counsel to an employer in
Massachusetts.

The American Bar Association recently revised its Model Rule 5.5 to authorize foreign lawyers
in good standing to act as in house counsel without being formally admitted to the bar of the state
where the in house counsel practices. The Committee deferred consideration of this change as
part of the substantial revisions to the Rules of Professional Conduct recommended to the court
and which the court reviewed and adopted with revisions effective July 1, 2015. The deferral
permitted the Committee to consult with the Board of Bar Overseers to confirm that it was
willing to propose any necessary corresponding amendments to its rules relating to the
registration of in house counsel.

Upon consideration, the Committee has adopted most of the changes proposed by the ABA in its
Rule 5.5, with the exception of the ABA revision to Rule 5.5(d)(1) that would require the foreign
lawyer to associate with or be supervised by a locally admitted lawyer when addressing matters
of US law. The Committee understands the concern that a foreign lawyer may be less familiar
with relevant US law than lawyers admitted in another state of the United States, who are not
required to be associated or supervised by locally admitted counsel. However, the Committee
views this issue of competence as one that can be adequately addressed by the lawyer’s employer
in the definition of the foreign lawyer’s responsibilities. The Committee also believes that in
appropriate circumstances the foreign lawyer may be competent to address particular local issues
involved and need not be subject to a requirement to associate with or locally admitted counsel.
The comments were correspondingly revised to correspond to the proposed changes in Rule 5.5.

Attached hereto are copies of the proposed revised Rule 5.5 and its comments, a copy of
proposed Rule 5.5 marked to show the changes from the current rule that became effective on
July 1, 2015, and a copy marked to show the changes from the current ABA Model Rule 5.5. If
the Supreme Judicial Court adopts these proposed revisions, the Board of Bar Overseers will
propose corresponding amendments to SJIC Rule 4:02(9) on in-house counsel status to the court.



Revisions to Rule 5.4 of the Rules of Professional Conduct

The Standing Advisory Committee has also proposed a change to Rule 5.4(a)(4) to delete
subclauses (i), (ii) and (iii) as redundant with the definition of qualified legal assistance
organization and unnecessarily burdensome. The proposed changes to Rule 5.4(a)(4) require no
changes to the comments to the rule.

Attached are copies of the proposed revised Rule 5.4(a) and a copy of that rule marked for
changes from the current rule that became effective on July 1, 2015.

The Committee will make its recommendation with respect to Rules 5.4 and 5.5 to the Justices of
the Supreme Judicial Court following receipt and review of public comments. Comments
received will be made available on the Court’s website. Comments are due by September 30,
2015, and should be directed to The Standing Advisory Committee on the Rules of Professional
Conduct c/o Senior Attorney Barbara Berenson, John Adams Courthouse, One Pemberton
Square, Boston MA 02108. Comments may also be sent to barbara.berenson@sjc.state.ma.us.
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PROPOSED REVISIONS TO RULE 5.4(a)(4):

RULE 5.4: PROFESSIONAL INDEPENDENCE OF A LAWYER

@) A lawyer or law firm shall not share legal fees with a nonlawyer, except that:

(1)

()

(3)

(4)

an agreement by a lawyer with the lawyer’s firm, partner, or associate may
provide for the payment of money, over a reasonable period of time after
the lawyer’s death, to the lawyer’s estate or to one or more specified
persons;

a lawyer who purchases the practice of a deceased, disabled, or
disappeared lawyer may, pursuant to the provisions of Rule 1.17, pay to
the estate or other representative of that lawyer the agreed-upon purchase
price;

a lawyer or law firm may include nonlawyer employees in a compensation
or retirement plan, even though the plan is based in whole or in part on a
profit-sharing arrangement; and

a lawyer or law firm may agree to share a statutory or tribunal-approved
fee award, or a settlement in a matter eligible for such an award, with a
qualified legal assistance organization that referred the matter to the
lawyer or law firm, if the client consents, after being informed that a
division of fees will be made, to the sharing of the fees and the total fee is
reasonable.

Copy of Proposed Revisions Marked for Changes from Current Rule 5.4(a)(4)

RULE 5.4: PROFESSIONAL INDEPENDENCE OF A LAWYER

(@)

1)

)

©)

A lawyer or law firm shall not share legal fees with a nonlawyer, except
that:

an agreement by a lawyer with the lawyer’s firm, partner, or associate may
provide for the payment of money, over a reasonable period of time after
the lawyer’s death, to the lawyer’s estate or to one or more specified
persons;

a lawyer who purchases the practice of a deceased, disabled, or
disappeared lawyer may, pursuant to the provisions of Rule 1.17, pay to
the estate or other representative of that lawyer the agreed-upon purchase
price;

a lawyer or law firm may include nonlawyer employees in a compensation
or retirement plan, even though the plan is based in whole or in part on a
profit-sharing arrangement; and



(4)

a lawyer or law firm may agree to share a statutory or tribunal-approved
fee award, or a settlement in a matter eligible for such an award, with a
qualified legal assistance organization that referred the matter to the
lawyer or law firm, if{H-the-organizationis-ene-that-is-net-forprofit, ()
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and-(h) the client consents, after being informed that a division of fees
will be made, to the sharing of the fees and the total fee is reasonable.



PROPOSED REVISIONS TO RULE 5.5 AND COMMENTS

RULE 5.5: UNAUTHORIZED PRACTICE OF LAW; MULTIJURISDICTIONAL PRACTICE

OF LAW

(@)

(b)

(©)

(d)

A lawyer shall not practice law in a jurisdiction in violation of the regulation of
the legal profession in that jurisdiction, or assist another in doing so.

A lawyer who is not admitted to practice in this jurisdiction shall not:

1) except as authorized by these Rules or other law, establish an office or
other systematic and continuous presence in this jurisdiction for the
practice of law; or

(@) hold out to the public or otherwise represent that the lawyer is admitted to
practice law in this jurisdiction.

A lawyer admitted in another United States jurisdiction, and not disbarred or
suspended from practice in any jurisdiction, may provide legal services on a
temporary basis in this jurisdiction that:

1) are undertaken in association with a lawyer who is admitted to practice in
this jurisdiction and who actively participates in the matter;

2 are in or reasonably related to a pending or potential proceeding before a
tribunal in this or another jurisdiction, if the lawyer, or a person the lawyer
IS assisting, is authorized by law or order to appear in such proceeding or
reasonably expects to be so authorized,

3) are in or reasonably related to a pending or potential arbitration,
mediation, or other alternative dispute resolution proceeding in this or
another jurisdiction, if the services arise out of or are reasonably related to
the lawyer’s practice in a jurisdiction in which the lawyer is admitted to
practice and are not services for which the forum requires pro hac vice
admission; or

4 are not within paragraphs (c)(2) or (c)(3) and arise out of or are reasonably
related to the lawyer’s practice in a jurisdiction in which the lawyer is
admitted to practice.

A lawyer admitted in another United States jurisdiction or in a foreign
jurisdiction, and not disbarred or suspended from practice in any jurisdiction or
the equivalent thereof, may provide legal services through an office or other
systematic and continuous presence in this jurisdiction that:

1) are provided to the lawyer’s employer or its organizational affiliates and
are not services for which the forum requires pro hac vice admission; or



@) are services that the lawyer is authorized to provide by federal law or other
law or rule of this jurisdiction.

(e) For purposes of paragraph (d), the foreign lawyer must be a member in good
standing of a recognized legal profession in a foreign jurisdiction, the members of
which are admitted to practice as lawyers or counselors at law or the equivalent,
and are subject to effective regulation and discipline by a duly constituted
professional body or a public authority.

Comment

[1] A lawyer may practice law in this jurisdiction only if admitted to practice
generally or if authorized by court rule or order or by law to practice for a limited
purpose or on a restricted basis. Paragraph (a) applies to unauthorized practice of law by
a lawyer, whether through the lawyer’s direct action or by the lawyer assisting another
person. For example, a lawyer may not assist a person in practicing law in violation of
the rules governing professional conduct in that person’s jurisdiction.

[2] Limiting the practice of law to members of the bar protects the public against
rendition of legal services by unqualified persons. This Rule does not prohibit a lawyer
from employing the services of paraprofessionals and delegating functions to them, so
long as the lawyer supervises the delegated work and retains responsibility for their work.
See Rule 5.3.

[3] A lawyer may provide professional advice and instruction to nonlawyers whose
employment requires knowledge of law; for example, claims adjusters, employees of
financial or commercial institutions, social workers, accountants and persons employed in
government agencies.

[4] Other than as authorized by law or this Rule, a lawyer who is not admitted to
practice generally in this jurisdiction violates paragraph (b)(1) if the lawyer establishes an
office or other systematic and continuous presence in this jurisdiction for the practice of
law. Presence may be systematic and continuous, for example by placing a name on the
office door or letterhead of another lawyer without qualification, even if the lawyer is not
physically present here. A lawyer not admitted to practice in this jurisdiction must not
hold out to the public or otherwise represent that the lawyer is admitted to practice law in
this jurisdiction. See also Rules 7.1(a) and 7.5(b).

[5] There are occasions in which a lawyer admitted to practice in another United
States jurisdiction, and not disbarred or suspended from practice in any jurisdiction, may
provide legal services on a temporary basis in this jurisdiction under circumstances that
do not create an unreasonable risk to the interests of the lawyer’s clients, the public or the
courts. Paragraph (c) identifies four such circumstances. The fact that conduct is not so
identified does not imply that the conduct is or is not authorized. With the exception of
paragraphs (d)(1) and (d)(2), this Rule does not authorize a U.S. or foreign lawyer to
establish an office or other systematic and continuous presence in this jurisdiction
without being admitted to practice generally here.



[6] There is no single test to determine whether a lawyer’s services are provided on a
“temporary basis” in this jurisdiction, and may therefore be permissible under paragraph
(c). Services may be “temporary” even though the lawyer provides services in this
jurisdiction on a recurring basis, or for an extended period of time, as when the lawyer is
representing a client in a single lengthy negotiation or litigation.

[7] Paragraphs (c) and (d) apply to lawyers who are admitted to practice law in any
United States jurisdiction, which includes the District of Columbia and any state, territory
or commonwealth of the United States. Paragraph (d) also applies to lawyers admitted in
a foreign jurisdiction. The word “admitted” in paragraphs (c), (d) and (e) means the
lawyer is authorized to practice in the jurisdiction in which the lawyer is admitted and
excludes a lawyer who while technically admitted is not authorized to practice, because,
for example, the lawyer is on inactive status.

[8] Paragraph (c)(1) recognizes that the interests of clients and the public are
protected if a lawyer admitted only in another jurisdiction associates with a lawyer
licensed to practice in this jurisdiction. For this paragraph to apply, however, the lawyer
admitted to practice in this jurisdiction must actively participate in and share
responsibility for the representation of the client.

[9] Lawyers not admitted to practice generally in this jurisdiction may be authorized
by law or order of a tribunal or an administrative agency to appear before the tribunal or
agency. This authority may be granted pursuant to formal rules governing admission pro
hac vice or pursuant to informal practice of the tribunal or agency. Under paragraph
(c)(2), a lawyer does not violate this Rule when the lawyer appears before a tribunal or
agency pursuant to such authority. To the extent that a court rule or other law of this
jurisdiction requires a lawyer who is not admitted to practice in this jurisdiction to obtain
admission pro hac vice before appearing before a tribunal or administrative agency, this
Rule requires the lawyer to obtain that authority.

[10] Paragraph (c)(2) also provides that a lawyer rendering services in this jurisdiction
on a temporary basis does not violate this Rule when the lawyer engages in conduct in
anticipation of a proceeding or hearing in a jurisdiction in which the lawyer is authorized
to practice law or in which the lawyer reasonably expects to be admitted pro hac vice.
Examples of such conduct include meetings with the client, interviews of potential
witnesses, and the review of documents. Similarly, a lawyer admitted only in another
jurisdiction may engage in conduct temporarily in this jurisdiction in connection with
pending litigation in another jurisdiction in which the lawyer is or reasonably expects to
be authorized to appear, including taking depositions in this jurisdiction.

[11] When a lawyer has been or reasonably expects to be admitted to appear before a
court or administrative agency, paragraph (c)(2) also permits conduct by lawyers who are
associated with that lawyer in the matter, but who do not expect to appear before the
court or administrative agency. For example, subordinate lawyers may conduct research,
review documents, and attend meetings with witnesses in support of the lawyer
responsible for the litigation.



[12] Paragraph (c)(3) permits a lawyer admitted to practice law in another jurisdiction
to perform services on a temporary basis in this jurisdiction if those services are in or
reasonably related to a pending or potential arbitration, mediation, or other alternative
dispute resolution proceeding in this or another jurisdiction, if the services arise out of or
are reasonably related to the lawyer’s practice in a jurisdiction in which the lawyer is
admitted to practice. The lawyer, however, must obtain admission pro hac vice in the
case of a court-annexed arbitration or mediation or otherwise if court rules or law so
require.

[13] Paragraph (c)(4) permits a lawyer admitted in another jurisdiction to provide
certain legal services on a temporary basis in this jurisdiction that arise out of or are
reasonably related to the lawyer’s practice in a jurisdiction in which the lawyer is
admitted but are not within paragraphs (c)(2) or (c)(3). These services include both legal
services and services that nonlawyers may perform but that are considered the practice of
law when performed by lawyers.

[14] Paragraphs (c)(3) and (c)(4) require that the services arise out of or be reasonably
related to the lawyer’s practice in a jurisdiction in which the lawyer is admitted. A variety
of factors evidence such a relationship. The lawyer’s client may have been previously
represented by the lawyer, or may be resident in or have substantial contacts with the
jurisdiction in which the lawyer is admitted. The matter, although involving other
jurisdictions, may have a significant connection with that jurisdiction. In other cases,
significant aspects of the lawyer’s work might be conducted in that jurisdiction or a
significant aspect of the matter may involve the law of that jurisdiction. The necessary
relationship might arise when the client’s activities or the legal issues involve multiple
jurisdictions, such as when the officers of a multinational corporation survey potential
business sites and seek the services of their lawyer in assessing the relative merits of
each. In addition, the services may draw on the lawyer’s recognized expertise developed
through the regular practice of law on behalf of clients in matters involving a particular
body of federal, nationally-uniform, foreign, or international law.

[15] Paragraph (d) identifies two circumstances in which a lawyer who is admitted to
practice in another United States or foreign jurisdiction, and is not disbarred or suspended
from practice in any jurisdiction or the equivalent thereof, may establish an office or
other systematic and continuous presence in this jurisdiction for the practice of law.
Pursuant to paragraph (c) of this Rule, a lawyer admitted to any U.S. jurisdiction may
also provide legal services in this jurisdiction on a temporary basis. Except as provided in
paragraphs (d)(1) and (d)(2), a lawyer who is admitted to practice law in another
jurisdiction and who establishes an office or other systematic or continuous presence in
this jurisdiction must become admitted to practice law generally in this jurisdiction.

[16] Paragraph (d)(1) applies to a lawyer who is employed by a client to provide legal
services to the client or its organizational affiliates, i.e., entities that control, are
controlled by, or are under common control with the employer. This paragraph does not
authorize the provision of personal legal services to the employer’s officers or employees
that are unrelated to their employment. The paragraph applies to in-house corporate
lawyers, government lawyers and others who are employed to render legal services to the



employer. The nature of the relationship between the lawyer and client provides a
sufficient safeguard that the lawyer is competent to advise regarding the matters for
which the lawyer is employed.

[17] If an employed lawyer establishes an office or other systematic presence in this
jurisdiction for the purpose of rendering legal services to the employer, the lawyer may
be subject to registration or other requirements, including assessments for appropriate
fees and charges.

[18] Paragraph (d)(2) recognizes that a U.S. or foreign lawyer may provide legal
services in this jurisdiction even though not admitted when the lawyer is authorized to do
so by federal or other law, which includes statute, court rule, executive regulation or
judicial precedent.

[19] A lawyer who practices law in this jurisdiction pursuant to paragraphs (c) or (d) or
otherwise is subject to the disciplinary authority of this jurisdiction. See Rule 8.5(a).

[20] In some circumstances, a lawyer who practices law in this jurisdiction pursuant to
paragraphs (c) or (d) may have to inform the client that the lawyer is not admitted to
practice law in this jurisdiction. For example, that may be required when the
representation occurs primarily in this jurisdiction and requires knowledge of the law of
this jurisdiction. See Rule 1.4(b).

[21] Paragraphs (c) and (d) do not authorize communications advertising legal services
in this jurisdiction by lawyers who are admitted to practice in other jurisdictions. Whether
and how lawyers may communicate the availability of their services in this jurisdiction is
governed by Rules 7.1 to 7.5.
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