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The addition of subparagraph (5) to Rule 26(b) adds to the Massachusetts discovery rules
the requirement of a "privilege log."

The first sentence of subparagraph (5) is taken in part from the] 993 amendment to Rule
26(b) ofthe Federal Rules of Civil Procedure that sets out a procedure in connection with a claim
of privilege or protection in response to a discovery request. This 1993 amendment has not been
previously adopted in Massachusetts. Unlike the cognate Federal rule, the Massachusetts rule
specifically uses the term "privilege log."

Language has been added to the first sentence of the Massachusetts version in order to
facilitate judicial review of the appropriateness of a claim that a matter is privileged or otherwise
subject to protection. The second sentence of the rule allows the party seeking discovery and the
party withholding the information, by written agreement, or the court to waive the requirement of
a privilege log or to limit the log to "certain documents, written communications, or things."
The rule also makes clear that a party need not include information in the privilege log that is
itself privileged.

As is the case with the federal rule, there is no specific requirement in the Massachusetts
rule that the privilege log be produced simultaneously with the claim of privilege or protection.

In an attempt to resolve discovery disputes without the need for court intervention, the
parties are encouraged to confer and resolve areas of disagreement regarding privilege or
protection, including agreeing on the timing of the production of the privilege log. See Superior
Court Rule 9C ("Settlement of Discovery Disputes") and Boston Municipal Court and District
Court Joint Standing Order No. 1-04 ("Civil Case Management"), III, D, 4 ("Contested
Discovery").

The requirement of a privilege log applies to a claim of privilege or right to protection
asserted by aparty only. This rule imposes no obligation to provide a privilege log on the part of
a non-party who withholds privileged information after service of a subpoena for the production
of documentary evidence under Rule 45(b), although a court would appear to have authority to
order preparation of a log.




