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May 7, 2008

Honorable John M. Greaney
Chair

SIC Rules Committee

John Adams Courthouse
One Pemberton Square
Boston, MA 02108

RE: Residual Funds in Class Actions
Dear Justice Greaney:

I write on behalf of the Massachusetts IOLTA Committee to request an
amendment to Mass. R. Civ. P. 23 which will provide direction to parties and
the trial court regarding the disposition of residual funds in class action
proceedings. Although class action matiers may result in the creation of
residual funds, Mass. R. Civ. P. 23 does not currently provide direction with
respect to how such funds should be managed and disbursed. The proposcd
amendment fills this gap.

As you know, the [OLTA Committec collects interest on lawyers® trust
accounts that would not otherwisc generate interest for clients. [t passes these
revenues along to three charitable entities that make grants to assist the
administration of justice and support legal aid to the poor.

In recent years. acting under the ¢y pres docetrine. courts both here in the
Commonwealth and elsewhere throughout the country have awarded residual
class action funds to programs (hat provide [ree legal services to low income
persons. () pres means “as near as possible.” This common law doctrine
was developed in the trusts and estates context as a method of distributing
funds {rom a charitable trust or probaled estate when the original purpose for
which the trust or testator’s gift was established had become impossible,
impracticable or illegal to perform. Under ¢y pres, the funds are distributed
by the trustees or exceutor with the court’s approval (o a use that is as near as
possible to the original purpose.

Applying the ¢y pres doctrine, courts have found legal aid programs and
IOLTA programs to be appropriate recipients of residual class action funds
for two basic reasons:

1. lLegal services programs are often arguably the next best use ol
unclaimed funds because of their ability to indirectly benefit the
members of a class for whom funds have been sel aside and then not






