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May 19,2008

Ms. Barbara Berenson

c/o Supreme Judicial Court
John Adams Courthouse
Pemberton Square
Boston, Massachusetts

Re: Canon 3 (B)(9) of the Code of Judicial Conduct

Dear Ms. Berenson:

I read with interest the ad hoc committee's proposed amendments to Canon 3 (B)(9) of the Code of
Judicial Conduct, and I am writing to you with my comments as the committee has requested.

I agree with the comments of Professor Kaufman and wish to add my support to his proposals. As a
sitting trial court judge in a small community with active newspaper coverage, I have been confounded by the
constraints of Canon 3(B)(9) since I was appointed to the bench over fourteen years ago. Because the local
newspaper is "required reading" for most Berkshire County citizens and it covers matters that larger area
papers might overlook, I find myself constantly being confronted by friends and fellow community members
with questions or comments about what they have recently read. As a public servant, I feel some obligation to
answer the public's questions whenever possible. Often this requires some tightrope walking.

Given my predilection to answer questions and speak with my neighbors, I was eager for the ad hoc
committee to loosen the constraints imposed by the existing canon. Nevertheless, I find myself persuaded by
Professor Kaufman's essential argument that apost facto memorandum expressing a judge's rationale for
deciding a previous matter will necessarily be regarded with suspicion and incredulity, especially if it is
written months after the decision was made. As a wise friend of mine used to tell me: never make excuses;
your friends don't need them; your enemies won't believe them. While I truly appreciate the committee's
hard work, I am persuaded that the cure they propose is worse than the disease.

It occurs to me that another way to address the conundrum of how to answer the public's legitimate
concerns without violating a judge's sworn duty to remain above the fray might be to broaden the definition
of "conduct" as it is used in the proposed subsection (d). If this new provision were to define ajudge's public
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