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EXECUTIVE SUMMARY

l. INTRODUCTION

By order dated May 24, 2010, the Massachusetts Supreme Judicial Court appointed
Independent Counsel for purposes of an investigation of alleged wrongdoing within the
Massachusetts Probation Depaurtment.1

In that order, the Court instructed that:

(1) Paul F. Ware, Jr. Esquire of Boston be, and hereby is,
appointed Independent Counsel with the powers of Special Master
and Commissioner to conduct a prompt and thorough
administrative inquiry into alleged improprieties with respect to the
hiring and promotion of employees within the Probation
Department, as well as other practice and management decisions
within the Probation Department that have been called into
question, and to file with this Court within ninety days of this date,
or as soon as possible, a report of his findings, conclusions, and
recommendations;

(2) the Independent Counsel shall also make such
recommendations as he may deem appropriate to the Justices of the
Supreme Judicial Court with respect to indications or findings of
misconduct, if any, on the part of any employee of the judicial
branch; and

(3) the Independent Counsel shall have, in addition to the usual
powers of a Special Master and Commissioner, the power to
subpoena witnesses and to administer oaths.
Over the ensuing five months, Independent Counsel and legal professionals at Goodwin
Procter LLP (collectively “Independent Counsel”) conducted the administrative inquiry called

for in the May 24 order. Independent Counsel interviewed more than two dozen witnesses, took

testimony from 67 witnesses under oath, and reviewed more than 525,000 documents collected

' A copy of the May 24, 2010 Order accompanies this Report as Exhibit 1.

LIBA/21225629



PRIVILEGED AND CONFIDENTIAL
BY ORDER OF THE SUPREME JUDICIAL COURT

from the Probation Department and disparate witnesses. Independent Counsel considered all of

this evidence in preparing the report that is now presented to the Court.

Il.  CONCLUSIONS

1. The Hiring and Promotion Process in the Probation Department
Is Corrupt and Has Disproportionately Favored Politically-
Connected Candidates

With limited exceptions based on affirmative action and seniority rules negotiated with
the probation officers’ union, hiring and promotion decisions in the Probation Department are
required to be based on merit, with the most qualified candidate being selected. The Personnel
Policies and Procedures Manual (“Policies and Procedure Manual”) for the Trial Court, which
is applicable to the Probation Department, is unambiguous:

The successful operation of the Trial Court depends directly on the

abilities and contributions of each employee in the organization.

Therefore, the objective of the hiring process is to select the most

qualified individuals who can carry out their responsibilities in a

competent and professional manner.
Policies and Procedures Manual, § 4.000 (emphasis added).” Merit hiring is further underscored
as the basis for hiring and promotion within the Department as the Policies and Procedures
Manual states that:

It is the policy of the Trial Court that all appointments be made

solely on the basis of merit. The practice and appearance of
nepotism or favoritism in the hiring process are to be avoided.

Policies and Procedures Manual, § 4.304 (emphases added).

Despite these unambiguous requirements, the hiring and promotion process within the

Probation Department during Commissioner O’Brien’s tenure, and particularly since the

A copy of relevant excerpts from the Policies and Procedures Manual accompanies this Report as Exhibit 25.
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Commissioner was granted statutory authority with respect to hiring and promotion in 2001, has
not been intended to select “the most qualified individual” for each position “solely on the basis
of merit.” Instead, hiring and promotion have been thoroughly compromised by a systemic
rigging of the interview and selection process in favor of candidates who have political or other
personal connections.

To appearances, the Probation Department has an objective hiring process. Candidates
for probation officer, for example, are subject to a screening interview conducted by Department
representatives by whom the field of candidates is winnowed. A regional round of interviews
before two different Department representatives and one judge then selects up to eight candidates
for each available position to be given a final interview. The final round interviews are
conducted by two Deputy Commissioners or staff designated by Commissioner O’Brien who
rank order the finalists. O’Brien appoints the top-ranked candidate(s) to submit to the
Administrative Office of the Trial Court (“AOTC”) for approval. At each stage of the process,
candidates answer and are scored/ranked on the basis of standardized questions prepared by the
Commissioner’s office. Different interviewers sit on each panel, including, at the local level.?
The entire process is intended to create the appearance of a rigorous and objective process
designed to identify the most qualified candidates based on individual merit.

That appearance could not be more illusory. Hiring and promotion processes have been
fraudulently orchestrated from beginning to end in favor of connected candidates. The fraud
begins top with Commissioner O’Brien, and it extends through most of the hierarchy of the

Department who participate in interviewing candidates for hiring and promotion, and also

The processes described in the Executive Summary have changed over time. The process described in this
paragraph has been in place since 2001, when the Commissioner obtained statutory authority over hiring and
promotion. The evidence, as discussed in the body of this Report, reflects that the Commissioner was working
to rig hiring even before the statutory change in 2001.
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involves administrative personnel who help implement a systematic fixing of hiring and
promotion decisions.

First Deputy Commissioner Elizabeth Tavares is one of the Deputy Commissioners who
is at the heart of perpetrating the sham selection process. Prior to asserting her Fifth Amendment
and Article 12 rights not to testify, Tavares testified extensively that, for the preliminary rounds
of interviews, Commissioner O’Brien provided her with the names of candidates whom he
preselected to advance to subsequent rounds. Tavares communicated the names of favored
candidates to Probation Department employees on the local interview panels, who understood
that (unless the favored candidates were blatantly unqualified) they were to make sure the
favored candidates made the list for the next round, taking the place of more qualified candidates
as necessary:

Q. ... So long as somebody was in some sense qualified, even
if they really weren’t one of the best eight people who

interviewed that day, if they got a recommendation, then
you should list their name among the top eight?

A. If they were responsive and two committee members
agreed, yes.

Testimony of Elizabeth Tavares, July 13, 2010 (Exhibit 137), at 1024

Regional Supervisors who participated in the screening and local rounds of interviews
confirmed Tavares’ testimony, and stated that they received names of preferred candidates from
others in the Office of the Commissioner of Probation (“OCP”), including Deputy Commissioner
Francis Wall, Human Resources Director Janet Mucci, and the Department’s legislative liaison
Edward Ryan. All testified that they understood that preferred names were chosen by the

Commissioner, and that they were instructed to put preferred candidates on the list for the next

*  Relevant excerpts of the testimony of First Deputy Commissioner Tavares accompany this Report as

Exhibit 137.
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round of interviews even if that meant passing over more qualified candidates. In the vast
majority of cases, the regional supervisors confirmed that they did as they were told.

Testimony from some of those involved in the preliminary interview rounds concerning
the fraudulent interview process illustrates the severity of the problem. Former Deputy
Commissioner William Burke, for example, agreed that he advanced any favored candidate who
was not “really, really — and I mean really bad”:

Q. But at the Associate Probation Officer level, when you
received a name from the Commissioner’s office, you
approved the name, isn’t that correct?

A. Yeah, if — unless you were — and I’'m not making this as a
joke against these people — unless you were really, really —
and I mean really bad — everybody kind of made the list. 1
mean, you had to be really bad.

Q. If you could walk and talk and you had been recommended
by the Commissioner’s office for an Associate Probation
Officer position, you got approved by Bill Burke?

A. Yeah.
Testimony of William Burke, July 22, 2010 (Exhibit 96), at 33-34.5
Likewise, Regional Supervisor Nilda Rios testified, with respect to screening level
interviews for probation officers, that there was no question of refusing to advance a favored

candidate:

Q. How successful would you say you were in putting people
onto the next round whose names you had been given by
the Commissioner’s office?

A. I don’t understand the question. I mean, you were told to
put a name on; you put the name on.

> Relevant excerpts of the testimony of retired Deputy Commissioner Burke accompany this Report as

Exhibit 96.
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Q. So, in every instance where you were given a name, it then
made it onto the list of candidates to be advanced to the
next round?

A. I believe so.

Testimony of Nilda Rios, August 4, 2010 (Exhibit 130), at 81.°

In fact, Rios testified that if the numerical scores of the preferred candidates were not
high enough to make them finalists, she and her interview partner (typically Regional Supervisor
Frank Campbell) would simply falsify the scores of the Commissioner’s candidates to ensure
that preferred candidates made the cut:

Q. If you were given names and either you informed your co-
interviewer that these were the names to make it through or
they were given names on their own, did you discuss at all
how you were going to get this person through to the next
round?

A. No, you scored all the people and then, if the person didn’t
score high enough, you gave them a, you know, one or two
points, whatever it is, to get them on the list.

k ok ok

Q. ... If you had an individual whose name you were provided
as someone who had to make the list for the next round,
and assume you had ten spaces and they were 15th, based
on your initial combined scoring, what would you do in
order to get them on to the top ten?

A. Just raise their score.
Testimony of Nilda Rios, August 4, 2010 (Exhibit 130), at 94-95, 95-96.
First Deputy Commissioner Tavares and other witnesses further testified that the
fraudulent process was also implemented at the final round interviews used to determine who

ultimately would fill the open positions. O’Brien gave Tavares the names of the candidates he

6 Relevant excerpts of the testimony of Regional Supervisor Rios accompany this Report as Exhibit 130.
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wanted to select for the vacant positions to be certain this final interview panel ranked those

candidates at the top of the list:

Q.

A.

And so the Commissioner would say, tell Fran Wall that
these are the people I want to see get ranked the highest at
his review level?

Yeah, take a good look at them, kind of thing.

And when you say, “take a good look at them,” presumably
they’re taking a good look at everybody, right?

Presumably, but I think the folks that are recommended,
maybe a more keen eye towards them.

And it was you understanding that the Commissioner was
really intending you to pass along, these are the people that
I want to see at the top of the list?

I think so.

Testimony of First Deputy Commissioner Elizabeth Tavares (Exhibit 137), July 13, 2010, at 73-

74.

There was, in fact, no doubt concerning the message for the final interview panel.

Edward McDermott, a former practicing attorney who is employed in OCP and who sat on final

interview panels, testified that the message he was given by Deputy Commissioners Francis Wall

and Patricia Walsh when he sat on panels with them was unambiguous — the favored candidates

were to be ranked at the top of the list:

Q.
A.

LIBA/21225629

Okay. Tell us what the first instance was.

We were engaged in the process of interviewing the final
panel of applicants and at some point, once we’ve started
the interviews Deputy Commissioner Wall says to me
“And, by the way, the commissioner’s top choice is Joe
Jones or Mary Jones.” And I says, “Well, what does that
mean?” And he said to me, “That means that that candidate
has to get the highest score in the interview.”

k ok ok
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Q. But describe the process that actually occurred.

.... Either Fran Wall or Patricia Walsh would tell me
before the interview or before the candidate, the selected
one as they call, or the commissioner’s choice, he or she
would tell me that this is the candidate that the
commissioner wants to score the highest.

Testimony of Edward McDermott, August 25, 2010 (Exhibit 116), at 32-33, 34-35.

According to McDermott, Deputy Commissioner Wall typically waited until after he saw
how McDermott had scored candidates so that he could falsify his own scoring in order to ensure
that the preferred candidate came out at the top of the list. In fact, the final interview panels
scored candidates in pencil, facilitating fraudulent rescoring if necessalry.8

The result of this sham process was that, contrary to the procedures mandated by the
Policies and Procedures Manual, candidates were not selected “solely on the basis of merit” and
“the most qualified individuals” were commonly passed over for hiring and promotion. The
Commissioner ensured that many candidates were selected instead on the basis of their political
or other personal connections. Former Deputy Commissioner Burke, and many others, were
blunt in admitting that fixing the interviews meant that less qualified candidates were hired or
promoted over more qualified candidates:

Q. Well, you know that some people who are less qualified

than other candidates got jobs because the Commissioner
wanted them to get jobs, isn’t that correct?

A. I’d say yeah, yes.

Testimony of William Burke, July 22, 2010 (Exhibit 96), at 75.
The hiring and promotion process within the Probation Department represents a

pervasive fraud against the Commonwealth. Having created the pretext of following the

7 Relevant excerpts of the testimony of Edward McDermott accompany this Report as Exhibit 116.

8 Testimony of Edward McDermott, August 25, 2010 (Exhibit 116), at 53-55.

8
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procedures required by the Policies and Procedures Manual, the Commissioner instead awarded
valuable positions with substantial salaries and benefits to individuals sponsored primarily by his

political allies.

2. The Fraud Is Systemic and Not Episodic

Corruption in the hiring and promotion process at the Probation Department is systemic.
When Departmental hiring is authorized (typically following completion of annual
appropriations), hundreds of calls on behalf of candidates are received by the Office of the
Commissioner. These calls come from individuals in all walks of life, notably state legislators,
but also judges, mayors, city councilors, prosecutors and other members of the executive branch.
Many candidates for positions have numerous letters of recommendation submitted on their
behalf. Some letters of recommendation are based on personal knowledge of the candidate and
his or her work experience, though others (particularly from legislators) are form letters.

From these “recommendations,” the Commissioner’s office selects certain contacts to log
on spreadsheets known as the “Sponsor Lists.” The Sponsor Lists contain the name of the
“sponsor,” the name of the applicant, and the position for which the applicant is applying. The
Sponsor Lists are extensive, with some “sponsors” supporting numerous candidates. Two of the
legislative liaisons, Maria Walsh and Edward Ryan, produced over 130 pages of Sponsor Lists
for the 2004 — 2007 time period.

Although witnesses repeatedly testified that recommendations were received from a
broad array of individuals, the great majority of candidates were sponsored by state legislators,
with judges and others making up a small minority. For example, on the spreadsheets for fiscal

years 1999-2001 all but 13 of the 119 unique sponsors is either a state representative or senator.
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The Sponsor Lists, in other words, are not simply lists of recommenders. They are more
narrowly a recording of the support being given to candidates by individuals with political sway
over the Department.

Tellingly, the individuals tasked with overseeing the creation of the Sponsor Lists have
been the Department’s “legislative liaisons.” These liaisons subsequently obtained the lists of
candidates for final interviews to confirm that candidates sponsored principally by members of
the legislature — members of the leadership and key committees such as Ways and Means and
Judiciary — were advancing as instructed through preliminary rounds of interviews.

This systematic recording and processing of the names of hundreds of candidates
sponsored by influential politicians was necessary because fraudulent interviews occurred on a
grand scale. Some witnesses advised Independent Counsel that they received the names of
preferred candidates for nearly all of the positions for which they interviewed. As a result, most
entry level and promotional positions within the Department went to “Commissioner’s Choice”
candidates:

Q. All right. T understood you to say that the people that get
hired or got hired in Probation during the 2005 to 2007

time period were by and large most of the time people who
had political recommendations behind them, correct?

A. Yes, correct.

Q. Candidates who had no political connection were unlikely
to be hired if there were candidates with political
connections, is that fair to say?

A. Yeah, I would say that that was the way it is.

Testimony of Edward Ryan, June 29, 2010 (Exhibit 131), at 99- 100.°

Relevant excerpts of the testimony of Edward Ryan accompany this Report as Exhibit 131.

10
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Candidates sponsored by politicians had a remarkable success rate in being hired or
receiving promotions. Senator Travaglini appears as the sponsor for 28 candidates on Sponsor
Lists we received. Of those, 16 candidates were hired or received promotions, for a success rate
of 57.1%. Former Speaker Salvatore DiMasi sponsored 36 candidates, of whom 24 were hired
or promoted, for a success rate of 66.7%. Speaker Deleo appears as a sponsor for 12 candidates,

and was successful in having seven of them, 58.4%, hired or promoted.

3. Commissioner O’Brien And Certain Deputy Commissioners
Refused to Cooperate in this Investigation

Within days of the appointment of Independent Counsel, Commissioner O’Brien wrote to
Independent Counsel and offered his “full cooperation™:
I am available to meet and cooperate with your inquiry with any
pertinent information and/or documentation that you may find of
assistance. I stand ready to cooperate fully in any way to assist
your inquiry so that a prompt and thorough report of your findings

can be completed as soon as possible to clear my name of the
untrue and libelous allegations published by the Boston Globe."

To assure that Commissioner O’Brien was given an opportunity to present evidence
including his views and knowledge of Probation hiring and promotion practices, Independent
Counsel called O’Brien (and later his counsel) and offered him an opportunity to present
informally such information as he might wish to present. This offer was confirmed in writing by
letter to O’Brien’s counsel. Despite Independent Counsel’s offer to meet, both O’Brien and his
counsel repeatedly refused every opportunity to provide information which might give context to
the hiring and promotion process implemented by O’Brien, or which might be exculpatory to

O’Brien.

11
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Except as to subpoenaed documents, Commissioner O’Brien refused to cooperate in any
way with the investigation, invoking his privileges under the Fifth Amendment to the United
States Constitution and Article 12 of the Massachusetts Declaration of Rights. Even with respect
to subpoenaed documents, O’Brien refused to testify as to how he went about locating and
collecting documents or the decision which documents to produce, and refused to answer
questions concerning his compliance with the Court’s document retention order. It is thus
possible that documents O’Brien considered damaging were withheld and/or destroyed, no
contrary assurance having been given by O’Brien nor his counsel despite specific questions from
Independent Counsel.

Most of O’Brien’s senior management team followed his lead in refusing to cooperate
with the investigation, including by refusing to state whether they were in compliance with the
Court’s document preservation order. This includes current Deputy Commissioner Francis Wall
and retired Deputy Commissioner Patricia Walsh, both of whom were identified by persons with
first-hand knowledge as central to the fraudulent rigging of final interviews. First Deputy
Commissioner Elizabeth Tavares provided testimony early in the investigation, but later refused
to testify, invoking her Fifth Amendment and Article 12 rights. While a credible argument exists
that Tavares waived any privilege by testifying initially and only later asserting her 5"
Amendment and Article 12 rights, Independent Counsel elected not to move to compel her
testimony.

Two key legislators involved in budgeting for Probation and who sponsored candidates

for hiring and promotion also refused to cooperate with the investigation, former Speaker of the

12 A copy of the May 28, 2010 letter from O’Brien to Independent Counsel accompanies this Report as Exhibit

17.
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House Thomas Finneran and Representative Thomas Petrolati, both of whom invoked their Fifth
Amendment and Article 12 rights and refused to testify.

Notwithstanding Commissioner O’Brien’s refusal to cooperate with the investigation, the
evidence is overwhelming that he encouraged extensive falsification of interview results at all
levels of Probation. O’Brien’s refusal supports an inference that the testimony of the many
witnesses who did cooperate is accurate. That evidence alone is sufficient for the Court to take
such actions against Commissioner O’Brien, including removal from his position and further
sanctions, as the Court may determine. AOTC may conclude that Commissioner O’Brien is no
longer qualified to lead the Probation Department. The same conclusion applies with equal force

to Deputy Commissioners Wall and Tavares.

4, Commissioner O’Brien Retaliated Against Employees Who
Refused to Execute the Fraud

On some occasions, interviewers who failed to pass preferred candidates through the
preliminary rounds of interviews were the subject of retaliation. Regional Supervisor Ellen
Slaney, for example, testified that early in Commissioner O’Brien’s tenure she refused to
advance one candidate (a state senator’s son) to the next round of interviews because he was a
convicted felon. In response, O’Brien became angry and told her that if she did not go along
with the rigged process, she would be removed from interviewing for openings in her own
region, which is in fact what happened:

Q. As best you can recall, what conversation did you have
with the Commissioner concerning this round of hiring?

A. He was — seemed physically upset with me. When I went
in, I got called into his office, and he wanted to know why I
hadn’t put Doug Maclean’s name on the final list.

13
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Q. And what did you say in response?

That I didn’t think he was an appropriate candidate because
he was a convicted felon and that I thought my position
was one to make sure the best candidates got the job, and I
didn’t think he was the best candidate or an appropriate

candidate.

Q. What was said next in this conversation, as best you can
recall?

A. ... And I told him that I thought that having the names

ahead of time was unethical, and I felt that it was cheating
and that I couldn’t do that. And he eventually told me that
he understood and that he would not insist that I continue to
be on the hiring panels if I did not want to do it, and I said I
did not.

Testimony of Ellen Slaney, August 5, 2010 (Exhibit 135), at 18-19."

Other witnesses, including former First Deputy Commissioner John Cremens, confirmed
these events. Furthermore, in messages left by Human Resources Director Janet Mucci on
Regional Supervisor Edward Dalton’s answering machine in October 2000, Mucci states
Commissioner O’Brien told her “... if people were real uncomfortable with this” rigging of
interviews, “he’s going to have to remove people from doing interviews.”'?

In 2005, two regional supervisors who failed to advance preferred candidates (Slaney and
Dalton) were pulled aside after a staff meeting by Deputy Commissioner Francis Wall and
former Deputy Commissioner Patricia Walsh. Wall and Walsh informed Slaney and Dalton that
they were being removed from interviewing within their own regions and instead were

reassigned to perform case “audits” far from their homes and geographic regions. This was

broadly understood as punishment for their failure to advance preferred candidates.

' Relevant excerpts of the testimony of Regional Supervisor Slaney accompany this Report as Exhibit 135.

"2 A copy of the transcript of these voicemail recordings accompanies this Report as Exhibit 31.
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Others within the Department testified that, fearing similar retaliation, they continued to

comply with their instructions to fix the hiring and promotion process despite knowing it was

wrong. For example, one of the many such individuals stated:

Q.

A.

Can you tell me why you felt you had to comply with
selecting, if you will, the commissioner’s choice as
opposed to your saying this is a rigged process, I’'m not
going to participate in that?

Quite frankly, because I was afraid for my job. And if |
can interject, I had also heard that regional supervisor Ellen
Slaney had failed to comply with a request and that she was
brought into the office, berated and threatened, and that
was not lost on me. And I was three or four years into the
probation service at 52 years of age or whatever and I felt
that if I didn’t comply with a directive by my supervisor,
that I might be in harm’s way.

So in effect you felt compelled to go along with this
scheme because you felt there would be sanctions if you
didn’t score the commissioner’s choice more highly than he
deserved?

I’m not very proud of it, but yes.

Testimony of Edward McDermott, August 25, 2010 (Exhibit 116), at 37-38.

5. Deputy Commissioners Were Complicit in O’Brien’s Fraud

As described above, senior management for the Probation Department, including all of

the Deputy Commissioners, were involved in implementing a system of fraudulent hiring and

promotion in favor of politically-connected candidates pre-selected by the Commissioner. Each

of these Deputies acted knowingly, in breach of their fiduciary duties to the Probation

Department and in breach of the express provisions of the Personnel Practices and Procedures

Manual.

LIBA/21225629
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First Deputy Commissioner Elizabeth Tavares was central to the process, admitting that
she received names of favored candidates from the Commissioner and funneled them to other
Deputy Commissioners and regional supervisors in order to ensure that the Commissioner’s
candidates received final round interviews. While Deputy Commissioner Francis Wall and
former Deputy Commissioner Patricia Walsh invoked their Fifth Amendment and Article 12
rights not to testify, numerous witnesses testified that Wall and Walsh regularly provided names
of preferred candidates and received names of candidates whom they ranked and scored. Current
Deputy Commissioners Steven Bocko and Paul Lucci, as well as retired Deputy Commissioners
John Cremens and William Burke, also admitted to participating in fraudulent hiring and
promotion practices. All bear some responsibility for the wider fraud inspired by O’Brien.

In addition, it is clear that the two Deputy Commissioners who served as Legal Counsel
to the Department during this period — former Deputy Commissioner Anthony Sicuso and
Deputy Commissioner Christopher Bulger — either were aware of the wrongdoing within the
Department and failed to report it, or had substantial reason to believe that the wrongdoing was
occurring and chose to ignore it. Bulger, for instance, admitted during his testimony that he
“assumed” that the interview process was being rigged in favor of connected candidates:

Q. You know, do you not, that it was a routine practice in the
office to communicate names of preferred candidates ... to

interview panelists at the regional level prior to those
interviews ...?7

A. I understand that to be the case now that it was routine
practice. Prior to the [Boston Globe] article, I assumed it
occurred anyway. I assumed it happened anyway ....

Testimony of Christopher Bulger, October 13, 2010 (Exhibit 95), at 4413

' Relevant excerpts of the testimony of Deputy Commissioner Christopher Bulger accompany this Report as

Exhibit 95.
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In light of the near universal involvement of high-ranking OCP personnel in the fraud —
from the Commissioner down to administrative personnel — Independent Counsel concludes that
the testimony by Bulger that he only “assumed” a sham process but lacked actual knowledge
cannot be credited. Similarly, Sicuso’s disclaimer of any knowledge is not credible. It is
potentially a breach of ethical obligations under Rule 1.13 of the Massachusetts Rules of
Professional Conduct, and certainly poor judgment, for Legal Counsel to the Department not to
take steps to investigate and report suspected wrongdoing within the Department of which either
was aware. The dishonest or incompetent oversight by Legal Counsel in monitoring and
ensuring the Department’s compliance with legal obligations facilitated the fraudulent hiring
scheme.

It is clear that Bulger’s foremost loyalty even today lies with Commissioner O’Brien, not
the Probation Department. When O’Brien was initially told of his suspension, Bulger sought to
participate in the suspension meeting, apparently as counsel for O’Brien. More tellingly, Bulger
conceded during his testimony that he has been informing Commissioner O’Brien “two or three

times a week” of developments in this investigation:

Q. What’s the purpose of your discussions with Commissioner
O’Brien —

A. Just -

Q. — since his suspension?

The purpose now is to just go over the events that are
taking place in our office.

Q. What events are you talking about?
A. The investigation.

Q. Are you saying that you keep Commissioner O’Brien
posted on what you know about the investigation?

17
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If T hear of something, I will tell him, yeah.

Testimony of Christopher Bulger, October 13, 2010 (Exhibit 95), at 38-39. Bulger told

Independent Counsel that he wanted to keep O’Brien informed precisely because he viewed

O’Brien as “the target of this investigation”:

Q.

> o> R

What exactly have you discussed with Commissioner
O’Brien in the two or three conversations a week since
May, 20107

What have we discussed? Oh, we’ve discussed the articles
and subsequent articles and -- we’ve discussed individuals

that were being called down to testify, who might be called
and --

In short, you were informing Commissioner O’Brien of
who within probation had been called to testify here?

I’ve told him who -- if I knew of someone, I would mention
that to him.

Well, you knew because you were given a handful of
subpoenas for probation employees; isn’t that correct?

Um, yes. Idid get a handful of them, yea.

And did you inform Commissioner O’Brien of the
witnesses that had been called?

Ones that I knew, I would mention who was -- who had
gone down.

Why did you do that?
I don’t know. I thought he should know.
Why did you feel he should know?

Because he’s -- I imagine he’s the target of this
investigation.

Testimony of Christopher Bulger, October 13, 2010 (Exhibit 95), at 63-64.

It is incomprehensible that Counsel to the Department, bearing in mind his fiduciary and

ethical obligations, was almost daily apprising a suspended Commissioner and the principal

LIBA/21225629
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subject of this investigation of the course of the investigation and discussing with him witness
testimony of which he had become aware in his capacity as Probation Legal Counsel.

Bulger also revealed during his testimony that he is effectively of one mind with
Commissioner O’Brien that manipulating hiring and promotion is acceptable at some level
because, to paraphrase, “everyone does it”:

Q. Have you talked with the commissioner at all with respect
to hiring practices?

A. Um, I did. I-
What did he say and what did you say?

A. Um, my understanding is that, you know, I think he would
say, yeah, there were phone calls made to him from all
walks. And our view is that — I mean, I guess I share his
view that it happens in a lot of agencies. So I guess it was,
you know — that’s what we would discuss. That this is
something that happens everywhere to some degree.

Testimony of Christopher Bulger, October 13, 2010 (Exhibit 95), at 39-40.

To the extent Bulger’s credibility may be relevant to the Court, Independent Counsel
observed Bulger to be consistently evasive and untruthful in responding to questions under oath.
He made repeated attempts to deflect the questioning. Many of his answers were blatantly false
in the view of Independent Counsel (see, infra. ] 550-562).

Bulger’s role as counsel to the Department has been irrevocably compromised by his
misplaced loyalty, not only to Commissioner O’Brien but to business-as-usual in Probation.
Bulger remains an advocate for the “return” of Commissioner O’Brien whom he praised as a

“oreat Commissioner” and “a man of integrity.”"*

' Testimony of Christopher Bulger, October 13, 2010 (Exhibit 95), at 141-142.
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Legislative Quid Pro Quo for Fraudulent Hiring and Promotion

The evidence demonstrates that an understanding existed among certain legislators and

O’Brien that generous appropriations for the Probation Department were linked to O’Brien’s

willingness to perpetuate and systematize fraudulent hiring and promotion on a pervasive scale.

O’Brien was appointed in December 1997. At least by 2000, a rigged process was in place by

which O’Brien saw to the hiring of politically anointed candidates and in return legislators saw

to it that Probation’s budget increased at a steady rate., even beyond that requested by AOTC.

The following recorded voicemail from the Probation Department’s Human Resources Director,

Janet Mucci, to a regional supervisor at his home instructing him that his recommendations must

include certain favored candidates is illustrative:

I know you are not doing interviews today but in Dedham there are
people that have to be finalists ... Jack had given me, one, two,
three, four, like 7 names to be interviewed.

ko ck

I’ve got some names for finalists in the Dedham District Court ...
can you just make sure they’re in there somewhere ... so now that
I just beefed you up a little bit, you gotta do this... there’s one,
two, three, four, five, there’s 6 people to be finalists in Falmouth...
he had a meeting at the State House yesterday and he has no
choice.

k ok ok

Falmouth’s going to be tough because there is about, I think there’s
5 or 6 finalists and that out of eight is crazy. But Jack had had a
meeting over at the State House yesterday... and again that
triggered a lot of this. You know [whispering] when he got
everything he wanted this year in the budget moneywise, so they
feel like they did that for him ...and obviously he needs to do this
for them."
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Mucci confirmed that her information came directly from O’Brien after having previously denied

communicating any names during an informal interview and under oath in her first appearance

before Independent Counsel:

Q.

A.

So you’re saying to Mr. Dalton here that because Mr.
O’Brien got what he wanted in the budget that he therefore
has to be sure these candidates make the final list, correct?

Yeah. That’s definitely what I'm saying.

And you’re not saying that because you made it up, are
you?

No. Because I would have no reason to — I wouldn’t know
anything about anything going on at the State House if he
didn’t tell me it. I can’t imagine why he would share that
with me.

Does it follow that you got this information directly from
Mr. O’Brien?

It had to be, yeah. Because I don’t know who else he
would even go with.

Testimony of Janet Mucci, October 5, 2010 (Exhibit 121), at 180."

Regional Supervisor Ellen Slaney similarly testified that during this same period, shortly

after O’Brien became Commissioner, he told her that it was necessary for budgetary reasons to

fix the hiring process in favor of legislatively supported candidates:

Q.

A.

What was said next in this conversation, as best you can
recall?

Well, you know, I also indicated to him that I understood
that this was just my perception and that he had other
things to consider. He said he did, that the budget was
important and that these appointments were important to
his being able to accomplish the budget that he needed in
order to do our business.

Testimony of Ellen Slaney, August 5, 2010 (Exhibit 135), at 19.

LIBA/21225629
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Former Deputy Commissioner William Burke, an ally of Speaker pro tem Thomas

Petrolati and other politicians from western Massachusetts, also testified to his understanding

that the hiring and promotion process was manipulated by the Commissioner in exchange for

favorable legislative action on the Department’s funding:

Q.

A.

You understood, didn’t you, that while it wasn’t written
down, the legislature was funding Probation generously
because Probation was responding to legislative requests
for hiring, among other things, isn’t that correct?

I’d say yeah.

The way in which it worked was one hand, you know,
washed the other?

Washes the other. Yeah, I know. I know what you’re
talking about.

And the way it worked particularly with Probation was Mr.
O’Brien would get his funding, and the legislature would
get some jobs, isn’t that right?

Yeah, I would say so, yeah.

Testimony of William Burke, July 22, 2010 (Exhibit 96), at 79, 82-83.

Underscoring the quid pro quo nature of the arrangement, one of the legislative liaisons

tasked with helping create the Sponsor Lists testified that the legislators with the greatest sway

were those in leadership positions or seats on the Ways and Means and Judiciary Committees:

Q.

Was there an understanding within the Probation Office
that certain politicians were to have more clout in the hiring
process than others?

Yes.

And what was the hierarchy in terms of preferences given
to candidates sponsored by politicians?
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A. I think the leadership would have more say, and I also -- I
would say, yeah, I would say the leadership would be able
to carry more weight with the Commissioner.

Q. During the period in which you were involved in these
preferential lists, what was the leadership to which you’re
referring?

A. The Senate president, Senate Ways and Means.

k ok ok
Q. On the House side, what was the leadership to which you
refer?
A. The House side was, when I came in, Speaker DiMasi.

House Ways and Means was the now-Speaker DeLLeo. The
chair of the judiciary was, is Gene O’Flaherty

Testimony of Edward Ryan, July 15, 2010 (Exhibit 131), at 153-54, 164.

The sponsor lists reflect the greater influence of legislators in leadership or on important
committees. The list of the ten most-frequent “sponsors” includes influential legislators: former
Speaker of the House Salvatore DiMasi; Senate President Robert Travaglini; Senators Steven
Panagiotakis, Stephen Brewer, John Hart, and Marc Pacheco (all on Senate Ways and Means);
Senator Mark Montigny, previously chairman of Senate Ways and Means; Senator Thomas
McGee and former Senator Robert Creedon, on the Senate Judiciary Committee; and
Representative Stephen Tobin of Quincy (where Commissioner O’Brien resides), who
previously was on the House Judiciary and Ways and Means Committees.'’

Six of these ten legislators — DiMasi, Travaglini, Montigny, Hart, Pacheco, and Brewer —

along with Speaker Robert DelLeo and Petrolati also appear on a list of the twenty most-frequent

Representative Thomas Petrolati is not among the ten legislators most frequently listed on the Sponsor Lists, but
former Deputy Commissioner Burke testified that he sometimes received calls with the names of favored
candidates for positions in western Massachusetts from Petrolati directly, and acted on them without going
through the Commissioner. That, plus additional evidence, suggests that Petrolati’s involvement in patronage
hiring within Probation is far greater than the Sponsor Lists demonstrate.
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recipients of contributions from Probation Department employees since 2000. Independent
Counsel did not uncover direct evidence that legislators were explicitly offering to sponsor
candidates in exchange for campaign contributions, but there is statistical evidence that “pay for
play” was the reality. Of the 54 candidates sponsored by Senator Montigny, for example, at least
23, or 42.6%, were contributors to the Senator. Of the 23 contributors, 11 were successful in
being hired or promoted within a year following the sponsorship (47.8%). By contrast, of the 31
non-contributors, only 1 (3%) was hired or promoted. Of the 28 candidates sponsored by
Senator Travaglini, 10, or 35.7%, were contributors. Nine of these ten of these (90%) were hired
or promoted within Probation within a year following their sponsorship, whereas non-
contributors had “only” a 39% success rate (7/18). Altogether, for the group of legislators most
frequently appearing on the Sponsor Lists plus DelLeo and Petrolati, their sponsored contributors
had a 62.2% success rate (61/98) for being hired or promoted within a year of being sponsored,
while their sponsored non-contributors only had a 25% success rate (55/220).

The evidence demonstrates that Commissioner O’Brien went to extraordinary lengths to
placate “important” politicians by ensuring the success of their preferred candidates. For
example, O’Brien told Senator Marc Pacheco in 2005 that either he would successfully fill a first
assistant chief probation officer position with the Senator’s preferred candidate, or he would not
fill it at all. The preferred candidate in question, who did receive the promotion, testified that
Senator Pacheco relayed this incident to him:

Q. In 2005, when you were applying for the first assistant
chief position, did Senator Pacheco relay to you that the
commissioner had told him that if you didn’t get the

position then the commissioner would just freeze the
position and wouldn’t fill it?

A. I believe he did.
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Q. As best you can recall, what exactly did Senator Pacheco
tell you?

A. He supported me for the first assistant chief’s job and that

if I did not receive the position, the commissioner would
freeze the position.

Testimony of Joseph Dooley, September 17, 2010 (Exhibit 106), at 37-38."

7. Fraudulent Hiring and Promotion May Constitute Criminal
Conduct

There is credible legal support for the conclusion that the fixing by public officials of a
putatively objective interview process for hiring and promotions in favor of politically-connected
applicants constitutes criminal conduct in violation of federal fraud statutes. United States v.
Sorich, 523 F.3d 702 (7th Cir. 2008) is an analogous case which involved the federal mail fraud
convictions of three former employees of the Chicago Office of Intergovernmental Affairs who
had orchestrated a pervasive and long-running political patronage scheme." Like Commissioner
O’Brien, defendant Sorich received the names of favored campaign workers and volunteers who
were seeking civil service jobs. Like Commissioner O’Brien, Sorich maintained documents
tracking job applicants and their sponsors, including a spreadsheet showing thousands of
patronage applicants and their sponsors over a seven-year span. Like Commissioner O’Brien,
Sorich forwarded the names of favored candidates to the heads of various city departments for
jobs. As here, departmental managers who had been provided with favored names conducted

sham interviews in which the favored candidates had their scores artificially inflated.

Relevant excerpts of the testimony of Chief Probation Officer Dooley accompany this Report as Exhibit 106. In
contemporaneous notes from 2005, Regional Supervisor Ellen Slaney recorded Dooley relaying this story to
her. A copy of Ellen Slaney’s notes, marked during her testimony as Exhibit 5, accompany this Report as
Exhibit 135.

A copy of the Seventh Circuit’s opinion in Sorich accompanies this Report as Exhibit 16.
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