Draft Ch. 132 Forest Cutting Practices Regulations 3/9/07


The Massachusetts Forestry Committee is providing an additional opportunity for minor amendments, editorial changes, or improvements to the March 14, 2007 draft (“Draft 3-14-07 Forest Cutting Practices Act Regulations.doc”).  Comments must be submitted electronically not later than March 30, 2007 to the following e-mail address: 132.Regulations@state.ma.us.  Suggestions and amendments should reference the page and line number of the March 14, 2007 draft.  Comments that (1) clearly state the concern, (2) explain why an editorial change or clarification is needed, and (3) suggest alternative, improved language would be most helpful.
The Massachusetts Forestry Committee will be meeting on May 10, 2007 from 1 pm to 5 pm at Harvard Forest, Petersham, Massachusetts to review all suggestions.
DRAFT  - 304 CMR 11.00: FOREST CUTTING PRACTICES REGULATIONS -  3/14/07
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11.01: 
Authority and Purpose 

(1) Authority.  The Commissioner of the Department of Conservation and Recreation, in consultation with the Director of the Division of State Parks and Recreation and the State Forestry Committee, promulgates 304 CMR 11.00 pursuant to the authority granted under M.G.L. c. 132, §41. 

(2) Purpose.  The purpose of 304 CMR 11.00 is to carry out the policy of the Commonwealth set forth in the Forest Cutting Practices Act, M.G.L. c. 132, §§ 40 through 46 (hereinafter the “Act”), which is to:
· Comment: The new changes appear to be inflexible and not consistent with all of the purposes defined under this section.

(a)  rehabilitate, maintain, and protect public and private forest lands for the purposes of: 
(i) 
conserving water;
(ii)  
preventing floods and soil erosion;
(iii) 
improving conditions for wildlife and recreation;
(iv)
protecting and improving air and water quality; and 
(v.)
providing a continuing and increasing supply of forest product for public consumption, farm use, and for the wood using industries of the Commonwealth.  
(b)  enforce the minimum forest cutting practices established by the State Forestry Committee.
(c)  assist the owner of land devoted to forest purposes to achieve the management objectives that the landowner has established for the land. 
· Suggestion: “Forest Growth” vs. “Forest Purposes”. Change back to Forest Growth…

(d)  define and clarify administration of the Act by establishing standard definitions and uniform procedures by which landowners, landowner’s agents. licensed foresters, licensed timber harvesters, and the Director of the Division of State Parks and Recreation can carry out their responsibilities under the Act. 

(3)  
The Director may appoint agents to act on his/her behalf in carrying out his/her responsibilities under the Act.  The Director may also cooperate with the University of Massachusetts, the United States Forest Service and any other appropriate public or private organization and may authorize their employees to serve as his/her agents for the purpose of implementing and enforcing the Act and 304 CMR 11.00.

11.02:
Statement of Jurisdiction 

· Comment: The permitting requirements imposed by this section and section 11.04: will generate significant costs to the landowner.  Such costs include but are not limited to mailing notices to all abutters to the lot being cut, the application fees to both the municipality and state for delineation and the costs for the municipality to hire a professional for “peer review” that is paid for by the landowner.  Whereas large tracts of land might have many abutters combined with the ease of an abutter to appeal a decision of a Conservation Commission, cuts could be delayed for many years.  Consequently, many land owners who have to go through such procedures will opt for more permanent crossings and abandon the practice of temporary crossings.

(1) Areas Subject to the Act.  304 CMR 11.00 applies to all land devoted to forest purposes owned or administered by private persons, corporations or organizations or by any federal, state, county, municipal or other public agency. 

(2) Activities Subject to the Act.  304 CMR 11.00 applies to any commercial cutting of forest products equivalent in volume to more than 25,000 board-feet, or 50 cords, or any combination thereof, on any parcel of land at any one time.  Approval of a forest cutting plan under the Act shall only be granted on land presently and primarily used in raising forest products and that will be maintained by the owner as forest land and that will continue to provide values as listed in 304 CMR 11.01(2). 

(3) Activities Exempt Under the Act.  304 CMR 11.00 does not apply to the following activities: 
· Comment: Many items that may or may not be a “change of use”.
Consider a scenario: A land owner in chapter 61 in a town that is revising its zoning regulations files a preliminary subdivision plan two days before the town meeting vote and a definitive subdivision in a timely fashion and is approved.  Perk tests have been done, flags up, subdivision plan on record.  The landowner has 100 acres with 8 acres of wetlands, and files a Chapter 132 application that meets the silvicultural guidelines and is refused.  The landowner goes to the Con Com with a RFD and receives approval to work on the upland and stays away from the wetland as required.  The landowner is now free to cut the 90 acres without a cutting plan. 

When I brought this scenario up to an official level and suggested we could plug that hole I was told that a good way to do that was with a Local Wetland Bylaw that regulates forest cutting.  When we got going on CH132 in 1982-4 one of the main goals was to create a comprehensive bylaw and guidelines to preempt local regulations and create a single source process.  This is not the way to go here, absolutely the wrong direction.

Suggestion: Any plan that meets the guidelines gets a plan.  All references are changed to reflect this "notwithstanding the above, a plan that meets the guidelines of MGL 132 shall be issued a cutting plan".

(a)  304 CMR 11.00 does not apply to the following activities:

1.  Cutting for clearance or maintenance of rights-of-way for public utilities, public roads or highways, private ways, or driveways;
· Comment: New language has been added to the list of non-exempt activities under the Act to include maintenance cutting and clearance of “private ways or driveways”.  No definition has been supplied to allow us to understand what is defined as a private way or driveway.  Without such definition, it would appear that this language would seek to remove the exemption for cutting to open or keep open roads leading into the landing of a woodlot. Any landowner who is seeking to carry out long-term management of a woodland needs to be able to access it.  Harvests under the Act cannot be carried out if you cannot get reasonable, economic access to the lot.  If permanent culverts or stream crossing s are necessary to access a woodland, they clearly would need to be authorized by the local conservation commission through the limited project process, but there is no need to burden landowners with having to apply year after year for conservation permits just to remove downed or leaning trees from their access road to be able to work on their woodlands.
· Comment: Private ways and driveways.  This section is not well thought out and will limit the forest owner's ability to keep his woods road and fire access roads open etc... 

· Suggestion: delete the phrase "private ways and driveways".
2.  Maintenance cutting in pastures; 

3.  Cutting of any amount of forest products that is not for sale or barter, but is for the noncommercial use of the landowner, or the landowner's tenant on the property; 

4.  Clearing land for cultivation or pasture when supported by physical evidence of such changed land use within six months after the cutting stops;
· Comment: One year is necessary to affect work in a appropriate fashion.
· Suggestion: change back to one year.

5.  Clearing lands for the purpose of changing land use, such as the creation of a house lot, a subdivision, for mining gravel, or for any other activity requiring town or city permits, when supported by the issuance of the necessary permits prior to the start of cutting, or, in the event no permits are required, when the landowner delivers to the Department and the local conservation commission a written report certifying the proposed change in land use, or activities associated with anticipated changes in land use, including development for residential, commercial, industrial or other non-forest related purposes when supported by physical evidence of such changed land use; and
· Comment: Removes from jurisdiction of the act land deemed to be "evident" or contemplated to be in a use change mode, whether that change mode is now or sometime in the future.

· Comment: Long run-on sentence that could be subject to misinterpretation.  Concerned that people may take the references to permits in the first two clauses as somehow affecting the last clause, which relies on the new Physical Evidence definition.  

· Suggestion:  change the punctuation as indicated below:
“Clearing lands for the purpose of changing land use, such as: i) the creation of a house lot, a subdivision, for mining gravel, or for any other activity requiring town or city permits, when supported by the issuance of the necessary permits prior to the start of cutting,; or, ii) in the event no permits are required, when the landowner delivers to the Department and the local conservation commission a written report certifying the proposed change in land use:, or iii) activities associated with anticipated changes in land use, including development for residential, commercial, industrial or other non-forest related purposes when supported by physical evidence of such changed land use;” and

AND / OR

If the Director or Director's Agent in his/her sole discretion, based upon written or pictorial evidence, determines that a landowner who has filed a Cutting Plan does not intend to devote the land to forest purposes (as defined herein), he or she may reject the Cutting Plan regardless of whether any permits or approvals for changing land use have been sought or obtained by the landowner.
Either or both of the above changes would better clarify the intent as discussed at the State Forestry Committee meetings.

6.  Small commercial harvests, with a volume equivalent to or less than 25,000 board-feet, or 50 cords, or any combination thereof, of forest products from a parcel of land at any one time. 

(b)  Any person proposing to cut trees who is not certain if the cutting operation is exempt under the Act may ask the Director or the Director's Agent for a determination in the following manner. 

1.
If a forest landowner believes that a planned operation is exempt from the requirements of the Act and 304 CMR 11.00, he or she may submit a statement together with any supporting documentation to the Director or the Director's agent setting forth the reasons for the exemption.   

2. 
If a Landowner requests an exemption and the Director or the Director's agent judges that the operation is exempt, the landowner shall be so notified.  If the operation is not deemed exempt, the landowner shall be required to file a forest cutting plan and follow the procedure in 304 CMR 11.00. 

(c)
Any cutting plan filed by a landowner may be rejected by the Department if the plan affects land that the Director or Director’s Agent, in his/her sole discretion, determines is not devoted to forest purposes.

· Comment: Allows a plan to be rejected if the forester determines that land is not devoted to forest purposes.  The Director should not be given the power granted by 11.02 (3) (c) because it requires the Director to be a mind reader and a diviner of people’s intentions.  All regulations should be based upon facts and evidence. 

Suggestion: delete 11.02 (3) (c).
· Comment: The problem with misuse of Chapter 132 cutting permits to pave the way for development and circumvent Chapter 131 identified by the SFC in its recent deliberations is not adequately dealt with in the draft regulations.

· Suggestion: rewrite sub-subsection (c) (at the very end of Section 3) to address this oversight with the following language:

 "If the Director or Director's Agent in his/her sole discretion, based upon written or pictorial evidence, determines that a landowner who has filed a Cutting Plan does not intend to devote the land to forest purposes (as defined herein), he or she may reject the Cutting Plan regardless of whether any permits or approvals for changing land use have been sought or obtained by the landowner."

 The requirement for written evidence is fairer to the landowner, and the courts would likely agree.   Explanation:  This proposed solution was to rewrite the final paragraph of section (3): 11.02 (Jurisdiction) Subsection 3 (Acts Exempt Under the Act).  The committee has discussed the problem of landowners who seek a cutting plan under 132 in order to avoid the WPA when their real intention is to develop the land. The language proposed above deals with this specific problem, and not with other related problems about landowner intentions; that is why it takes the form of a rewrite of the last paragraph in Section 11.02 (3).  In the course of a phone conversation with Dolores Boogdanian on February 1, she explained that there are two distinct problems with landowner expectations.  As written, 11.02 deals with one problem identified by the Committee but not with the other.  Therefore I am proposing the rewrite above.  Attorney Boogdanian indicated to me that she is in agreement with this clarification of the problem that was so extensively discussed, so I am assuming that the omission of this clarification was an oversight.

(4) Forest Cutting Practices and M.G.L. c. 131, § 40, the Wetland Protection Act 

(a) The Massachusetts Wetlands Protection Act, M.G.L. c. 131, § 40 (the “WPA”), regulates activities that will remove, fill, dredge, or alter wetland resource areas.  Any person who proposes to conduct work in a wetland resource area must file a Notice of Intent with the town or city conservation commission and the Massachusetts Department of Environmental Protection (DEP) regional office before undertaking any activity subject to the WPA. 

(b) Under the agricultural exemption defined in 310 CMR 10.04, a forest cutting in a wetland resource area that would otherwise be subject to the WPA shall be exempt if the landowner meets the following requirements: 

1. the wetland resource areas are properly mapped in the forest cutting plan and identified on the ground;
· Comment: The revised regulations (304 CMR 11.00) contain language that would require that wetland resource areas on property being harvested under the jurisdiction of Ch. 132, s. 40-46 be identified on the ground.  The references are found in 11.02 (4) (b) 1 and 11.05 (2) (b) 1.  The latter reference specifically says, “Wetland resource areas that shall be crossed or logged in or lie adjacent to any harvesting activity shall be accurately shown and labeled on the forest cutting plan map and identified on the ground.”  The phrase, “identified on the ground,” is not defined in the regulations, but a reasonable person would assume that it means that the boundary of the wetland area must be visibly flagged or painted. 11.02 (4) (b) falsely states that the WPA regulations, 310 CMR 10.04 would require this identification on the ground.  Indeed, a reading of 310 CMR 10.04 reveals no such requirement.  

To properly map both vegetative species need to be identified and soil testing performed.  The specific language of the regulations will require that such mapping be performed by a professional (either a soil scientist, hydrologist, or wetland biologist).  In the context of a forest harvest this level of identification of wetlands is unnecessary and it places an unnecessary economic burden on the landowner.  Creating additional costs for landowners will ultimately result in reducing their value to retain forests and increase the chance to subdivide for house lots.  Since no activity undertaken under the authority of these regulations can result in a permanent alteration to a wetland resource area there is no justification for having these areas identified on the ground.  Harvesting activity is temporary in nature and the existing regulations regarding crossing or harvesting in wetlands provide sufficient protection for these areas without requiring their identification on the ground.  The existing regulations do require that stream and wetland crossings be identified on the ground and also require that trees within wetland resource areas that will be harvested be marked, providing sufficient identification for the Director to make his determination.  Identification on the ground of wetland boundaries adjacent to harvesting activity requires considerable time and effort on the landowner’s behalf but does not improve the Director’ s ability to evaluate the operation, since these areas must already be shown on the cutting plan map.  Furthermore, this stipulation raises the question of the Director’s ability to evaluate the identification of the wetland boundary.

· Suggestion: that the phrase, “identified on the ground”, be removed from the above-referenced sections and that the language in the existing regulations be restored.

2. the land to which the forest cutting plan applies is devoted to forest purposes; 

3. the forest cutting plan is approved by the Director or the Director's agent; 

4. the forest cutting plan is filed with the local Conservation Commission(s) as required; 

under 304 CMR 11.04(2); 

5. the Director or the Director's Agent sends the approved forest cutting plan to the 

appropriate DEP regional office; and 

6. the landowner faithfully executes the forest cutting plan, and, in particular, undertakes work in the wetland resource areas strictly in accordance with the approved forest cutting plan. 

(c) Forest cuttings operations otherwise exempt from the Act may be subject to the WPA if the cutting operation impacts wetland resource areas, and the landowner must file a Notice of Intent if required under the WPA prior to the start of the cutting operation.
· Comment: If a cutting operation is “exempt from the Act”, the inclusion of discretionary jurisdiction is confusing.  The use of the word “may” in this section is confusing and will lead to discretionary decisions.
(d) If a landowner chooses to submit a forest cutting plan to the Director for a harvesting operation that is otherwise exempt from the Act as provided in 304 CMR 11.02(3)(a)4 and 304 CMR 11.02(3)(a)6, and the Director approves the forest cutting plan , the harvesting operation qualifies for the agricultural exemption under the WPA and 310 CMR 10.04, provided that the landowner meets all the requirements set forth in 304 CMR 11.02(4)(b). 

(e) The installation of permanent stream crossings and the construction of permanent roads 

involving the use of fill in wetland resource areas must be approved in accordance with the WPA by the local Conservation Commission or the Massachusetts DEP.  Fill includes but is not limited to sand, bank run gravel, coarse aggregate or soil brought to the site or generated from construction activities on the site. Temporary structures installed under the authority of an approved forest cutting plan must be removed within six months of the completion of the cutting operation, unless otherwise permitted under the WPA to remain as a permanent wetland alteration.  Temporary structures are defined as structures that do not involve fill including but not limited to temporary bridges and poled fords. 
·  Comment: Temporary crossings and Fill
This topic needs major work and the suggestion is to move it into guidelines so it can be revised as progress allows.  By sending a landowner to the Conservation Commission for a temporary crossing we are causing unnecessary costs and burden and delays.  When a landowner spends $2,000 to $4,000 to get approved it will rachet up the costs and encourage permanent crossings and houselots.  It is exactly this type of topic that we should look to DCR forestry to take the lead on and come up with a single source responsibility solution that addresses the concern of the wetland interests.

· Comment: Proposed regulations would require temporary structures installed under a cutting plan to be removed within 6 months of the completion of cutting. Yet the WPA Regulations 310 CMR 10.04 (b) 16.c.iii allows for temporary structures to be removed after one year.  Often after the completion of a job, proper weather conditions for removal of a temporary structure from a stream do not occur with six months. Also, when it comes to regulation consistency is good, inconsistency is not.

· Suggestion: Change proposed regulations to allow one year within which to remove temporary structures.
(f) For the purposes of 304 CMR 11.00, the definition of all wetland resource areas 

(including, but not limited to, streams, banks, lakes, ponds, swamps, marshes, bordering 

vegetated wetlands, and land subject to flooding) shall be as set forth in the WPA and 310 CMR 10.00. 

(g) Failure to comply with the wetlands provisions of the forest cutting plan and 304 CMR 

11.00 shall void the agricultural exemption under the WPA and 310 CMR 10.04, and may subject the landowner to an enforcement action under the WPA.
· Comment(s): Pages 4 and 42 (and elsewhere as may occur)

1. The” level of wetland identification” necessary to protect the wetland resource from forest management is not the same as a subdivision.

· What constitutes "properly mapped"?

· What constitutes "identified on the ground"?

· What constitutes "accurately shown"?

2. Wetland crossings are now flagged and should be.  It can be said that a forester's license does not cover wetland work.

· At what point does the wording require a wetland specialist?

If so, it is a cost that a forest landowner can not afford.

3. Landing areas have the highest risk.

· Suggestion: (page 4, Section 11.02: (4) (b) 1. / page 5) Change to read: ["Wetland resource areas that are to be crossed, logged or lie adjacent to landing areas are properly mapped in the forest cutting  plan and identified on the ground.]

11.03: Definitions
General Comments / Suggestions
· Definitions will aid State Foresters, Consulting Foresters, and Harvesters work more harmoniously together because each will understand the intention and procedures proposed prior to a cutting.

· Throughout, it seems that terms that are defined in the Definitions are typically capitalized.  The terms Wetland Resource Area, Bordering Vegetated Wetland, and Vernal Pool are sometimes capitalized and sometimes not in the draft regulations.

· Suggestion: DCR develop a definition for the word "predominantly" that holds the meaning "much greater in number or influence" rather than a simple majority.

Abutters of record means: 

(a) the abutting landowners as shown on a current town property map whose property lies within 200 feet of the cutting area; or 

(b) if there is no town property map, the abutting landowners noted on the current town assessment card for the parcel on which a forest cutting plan will be filed, and who own land within 200 feet of the cutting area; and, 

(c) abutters otherwise known to the landowner who own land within 200 feet of a cutting area.  Abutters of record on file with the assessor does not mean property owners with property separated from the cutting area by a publicly maintained way.
Abutters Notification Form means the form established by the Department be used by the person(s) proposing to harvest forest products under 304 CMR 11.00 to notify abutters.

Act means the Forest Cutting Practices Act, M.G.L. c. 132, §§40-46.
Advance Regeneration means seedlings, saplings, or sprouts that have become established beneath an overstory canopy, either following a harvest or as a result of natural establishment not associated with any cutting.
Agent of the Director or Director's Agent(s) means the Department’s chief forester, forestry program supervisors, service foresters, fire wardens, regional directors, or other personnel appointed by the Director to act as his/her representative in carrying out his/her responsibilities under the Act and 304 CMR 11.00.  
Agent of the Landowner or Landowner's Agent(s) means the person or persons appointed by the landowner to submit the necessary paper work, oversee operations covered by the forest cutting plans, or to act as liaison with the Director or the Director's agent. 

Approved Forest Cutting Plan means a forest cutting plan which has been approved or not disapproved by the Director or the Director's Agent pursuant to 304 CMR 11.04 in the form it was submitted by the landowner, or as amended or supplemented by the Director or the Director's agent as conditions for approval.  An approved forest cutting plan represents shall meet the requirement for a final work order required under the Act.
· Comment: Last sentence --should delete “represents” from this sentence as it is nonsensical with it in there.

At Any One Time means the time period a cutting is done so long as work is reasonably continuous and not interrupted for a period longer than 180 days, or during the period covered by an approved forest cutting plan, whichever is longer. 

 Basal Area of a tree means the area in square feet of the cross-section of a tree stem at breast height (4.5 feet above the ground). 

Basal Area of a stand means the sum of basal areas of all the trees in a stand, expressed as square feet per acre. For the purposes of 304 CMR 11.00, only trees 5 inches DBH or larger are included in stand basal area calculations.

Best Management Practices means forest management and harvesting practices used to prevent or minimize erosion and adverse impacts to water and wetland resource areas as contained in the current edition of the Massachusetts Forestry Best Management Practices (BMP) Manual which is available through the DCR regional offices. 

. 

 BMP Manual means the current edition of the Massachusetts Forestry Best Management Practices Manual which is available through the Regional Offices of the Division of State Parks and Recreation. The BMP Manual is updated periodically as information becomes available. 

Bordering Vegetated Wetlands means freshwater wetlands (wet meadows, marshes, swamps, and bogs) which border on creeks, rivers, streams, ponds, and lakes, as defined by 310 CMR 10.00. They are generally saturated by groundwater or covered by surface water long enough to produce hydric soil conditions and support wetland plant communities. 

Buffer Strip means a forest area along publicly maintained ways (except forest management roads in federal, state and county, or municipal forests, parks and reservations)
where the intensity of cutting is restricted to maintain a forested appearance (see 304 CMR 11.05: Standards).
·  Comment: Clarify distinction between BUFFER ZONE & BUFFER STRIP throughout.

Certificate means the form completed and signed by the Director or the Director's agent upon approval of the Cutting Plan, which is sent to the landowner, landowner’s agent if so designated or the licensed timber harvester with the approved forest cutting plan and which must be posted at the entrance to the harvesting site whenever work is done.
Certified Vernal Pool means an area that has been certified as a vernal pool habitat pursuant to 310 CMR 10.04 by the Massachusetts Division of Fisheries and Wildlife in the Massachusetts Department of Fish and Game.

Classified Land means certified forest land subject to property tax classification as provided in M.G.L. c. 61, and managed under the terms of a forest management plan approved by the State Forester, or land subject to a forest management plan certified by the State Forester in accordance with MGL Ch. 61A or Ch. 61B.
· (amend), “as provided in M.G.L. c. 61, 61a, 61b.”

Clearcut means a regeneration method in which all trees in a stand (including small unmerchantable trees) are cut in a single harvest operation, producing a fully exposed microclimate for the development of a new age class from natural seeding, direct seeding, or planting seedlings. Clearcuts are defined as cutting areas of this type that are larger than ½ acre in area. (See Patch).

· (amend), “means a regeneration method in which all trees in a stand (including small unmerchantable trees) are cut in a single harvest operation, producing a fully exposed microclimate for the development of a new age class from natural seeding, direct seeding, or planting seedlings.  Clearcuts are defined as cutting areas of this type that are larger than 2 acres in area.” (See Patch).
· Comment: 1/2 acre is too small an area to trigger the sensitive word "clearcut".

· Suggestion: (amend), here and in standards to 2 or 3 acres (change 1/2 to 3 (or 2)).

Clearcut with Reserves means a clearcut in which reserve trees have been retained during and after the regeneration period, creating a two-aged stand. 

Conservation Management Practices (CMPs) mean specific, science-based procedures for conducting timber harvesting within known habitats for species protected under the Massachusetts Endangered Species Act (MESA) for the purposes of protecting state-listed species populations and their habitats, while maintaining the opportunity for the sustainable management of Massachusetts forestlands.  

Den Trees mean dead, rough or rotten trees that provide hollows or cavities for wildlife.   
Department means the Department of Conservation and Recreation

Devoted to Forest Purposes (see Land Devoted to Forest Purposes)

Diameter at Breast Height (DBH) means the diameter of a tree stem in inches, measured 4.5 feet above the ground.

Director means the Director of the Division of State Parks and Recreation in the Department of Conservation and Recreation, or his/her appointed agent. 

Employee of  licensed timber harvester means a person whose hours of work and specific task assignments are under the control of the licensed timber harvester. 

· Comment: This definition, in the MFC proposed recommendations, (11.03, page 9) is contrary to the definition of employee included in several state and federal statutes.  By defining it in this manner the State Forestry Committee places themselves in opposition to OSHA, the IRS, and the Massachusetts Workers Compensation Board, which all have detailed definitions that are used to determine employment status.  This status is extremely important in regards to taxes, including workers compensation taxes, and liability in the event of a workplace accident.  This is an extremely serious issue and it is clouded by this definition.  If it is deemed necessary to define this term, then… 

· Suggestion: regulations should reference the existing definitions found in other state and federal law.

· Suggestion: delete this topic all together.
Estimated Habitat of Rare Wildlife means the approximate geographical extent of the habitat used by state-listed rare wetlands vertebrate and invertebrate animal species for which a reported occurrence within the last 25 years has been accepted by the Natural Heritage and Endangered Species Program (NHESP) and is shown on the current edition of the Massachusetts Natural Heritage Atlas maintained by NHESP.
Even-aged Stand means a stand that contains a single age class, in which the difference in age between the oldest and youngest trees in the main canopy does not exceed 20% of the length of the rotation. 

Fifty Percent (50%) Basal Area means one half the cumulative total of basal area of all live trees in the specified area prior to commencement of cutting that are five inches or more DBH.
Fill means material including but not limited to sand, bank-run gravel, coarse aggregate or soil sand, bank run gravel, coarse aggregate or soil brought to the site or generated from construction activities on the site for the purposes of constructing forestry roads and access. 
Filter Strip means an area of land adjoining the bank of a water body, where the cutting of trees and the disturbance of the ground are restricted in order to maintain conditions that will serve to trap or filter sediments before they enter the water body (see: 304 CMR 11.05: Standards).) 

Final Work Order means an approved forest cutting plan.
Forest Cutting Plan means a plan for the harvesting of forest products prepared by a landowner on a form established by the Department.  A forest cutting plan shall meet the requirements for a notice of intent to cut under M.G.L. c. 132, §§ 40 through 46.
Forest Cutting Practices means the silvicultural methods used on a stand, the design of cutting areas, the logging practices and road and trail development used to extract forest products from a property. 

Forest Land means land with at least 15% of the area occupied by the crowns of forest trees of any size that contains at least 7.5 square feet of basal area per acre; or that is a plantation containing at least 500 trees per acre; or land recently harvested that is in the process of regeneration.
· Comment: limited only to land with 15 pct crowns and 7.5 BA, plantations or land being regenerated.

· (amend), as is contained in the current Ch. 61 law, (Chapter 394 of the Acts of 2006 / amends Section 1 of Chapter 61).
Forest Products means wood products including, but not limited to sawlogs, cordwood and biomass. 

· Comment: is limited to logs and biomass.

· (amend), to match the definition of forest products contained in the current Ch. 61 law, (Chapter 394 of the Acts of 2006 / amends Section 1 of Chapter 61): “wood, timber, Christmas trees, other tree forest growth and any other product produced by forest vegetation.”  This would keep Ch. 132 in line with Ch. 61, and it would also recognize the focus on promoting non-traditional products from forest land.  

Forestry means the profession that encompasses the science, art, and practice of creating, managing, harvesting, and conserving forests and forest lands for human benefits.

Intermediate Cut or Intermediate Method means a silvicultural practice implemented in an established stand during the period between establishment and maturity. This includes improvement cuts, release treatments, or thinnings that are made during the rotation to improve stand health, composition, and quality, and to capture the value of trees likely to die from competition effects or other agents. 

Land Devoted to Forest Purposes means land that the owner uses or intends to use for management, cultivation, regeneration and use of forest products and for which no contrary or inconsistent use is being pursued by the landowner.
· Comment: The MFC proposed recommendations have substituted the phrase “land devoted to forest purposes” for the existing phrase “land devoted to forest growth.”  Ch. 132, section 40 states that the Act applies to land devoted to forest growth.  In this draft of the regulations the term forest growth has been replaced by forest purposes.  These citations are in:


11.01 (2) (c) (page 2)


11.02 (1) (page 2)


11.02 (3) (c) (page 4)


11.02 (4) (b) 2. (page 4)


11.03 (page 10 - definition of Land Devoted to Forest Purposes)


11.03 (page 12 - definition of Physical Evidence, part (b))


11.04 (9) (b) (page 26)
· Comment: Land Devoted to Forest Purposes is defined (page 10) as land used to manage, cultivate, regenerate, and use forest products (defined only as wood products).  The very act of proposing a harvest of forest products then means that the land is devoted to forest purposes.  This then means that the provision in 11.02 (3) (c) (page 4) granting the Director the power to reject a plan if he determines (in his sole discretion) that the land is not devoted to forest purposes, is moot.  If a plan is filed stating that the landowner intends to harvest trees, then the land is devoted to forest purposes, and the Director would have no basis for saying it isn’t.  Keep in mind that in order to have a plan approved it must meet all the other provisions of the Act and regulations, meaning that a silvicultural system has been proposed, which further points to the intent to devote the land to forest purposes.

· Comment: The MFC recommended change from “forest growth” to “forest purpose” places too confining a definition on land that can be subject to the Act and will therefore lead to less land and activity being covered by the regulations.

· Suggestion: change “forest purposes” back to “forest growth”.

· Comment: Is currently limited to forest products only and with no "inconsistent use pursued by the owner".  Should be amended to reflect the wide range of interests of the forest landowner which will also reflect the purposes of Chapter 132 identified in 11.02: (2) (a).

· (amend), insert the phrase “or for purposes such as improving wildlife habitat and recreation” after “products” in line 2 and before the subsequent.
Liaison means one or more qualified DCR Foresters who are trained in rare species identification, habitat requirements and conservation management practices, and who are jointly identified by the Department and the Massachusetts Division of Fisheries and Wildlife to serve as the primary communicator on these matters in connection with the Director’s or Director’s Agent’s review and approval of forest cutting plans, and in communications between the Director or Director’s Agent and NHESP.
Licensed Forester means a person who is licensed to engage in the practice of forestry pursuant to M.G.L. c. 132 §§ 47 through 50.

Licensed Timber Harvester means a timber harvester who is licensed pursuant to 304 CMR 11.08 working on a cutting subject to M.G.L. c. 132, §§ 40 through 46. 

Light-seeded Species means tree species which bear seed capable of being dispersed by the wind. This includes ash, aspen, basswood, birch, balsam fir, hemlock, larch, maple, pine, and spruce. 

Limited Project for forestry as provided for in the Wetlands Protection Act regulations 310 CMR 10.53 3 (r) means the construction of a new access for forestry, including leaving in place access constructed in accordance with 310 CMR 10.04 Agriculture)(b)14d.., or the enlargement of an existing access for forestry.

Massachusetts Licensed Forester Standards of Professional Conduct Acknowledgment Form

means the form that Massachusetts Licensed Foresters use when appointed as landowner’s agent by the landowner to certify adherence to the Standards of  Professional Conduct set forth in the Forester Licensing Regulations 304 CMR 10.06.

Marking of Trees means placing clearly visible paint marks on each tree to be cut, on both the bole at approximately breast height, and on the stump. The tree should be marked so as to leave the stump mark visible following harvest.  For clearcuts (1/2 acre and larger), the boundary trees of the cutting area can be marked with paint to indicate that all trees within the area will be cut. Alternatively, marking with paint can be used to designate the trees that are to be left uncut within a cutting area for which the boundary is clearly marked.
· (amend), “means placing clearly visible paint marks on each tree to be cut, on both the bole at approximately breast height, and on the stump.  The tree should be marked so as to leave the stump mark visible following harvest.  For patches and clearcuts (1/2 acre and larger), the boundary trees of the cutting area can be marked with paint to indicate that all trees within the area will be cut.  Alternatively, marking with paint can be used to designate the trees that are to be left uncut within a cutting area for which the boundary is clearly marked.”

· (add at the end of the definition), "In a situation where all individuals of one species are to be harvested, and that intent is so indicated on the cutting plan, the service forester may consider the trees of that species to be marked for purposes of harvesting without the necessity of marking the trees of that species with paint."

Outstanding Resource Waters means waters designated as sources of public water supplies and designated for protection under 314 CMR 4.00 (Massachusetts Surface Water Quality 

Standards). 

Parcel of Land means a single contiguous area of land in one ownership, which may be crossed by streams or traversed by public ways without thereby dividing the area into separate parcels. 

Patch means a cutting area that is similar to a clearcut, but is only ¼ to ½ acre in area. Patches can be incorporated into the selection method of regeneration (see Selection Cut).

· (amend), “means a cutting area that is similar to a clearcut, but is only ¼ to 2 acres in area.  Patches can be incorporated into the selection method of regeneration (see Selection Cut) or can be even-aged stands.”
Patch Cut means a clearcut of one quarter acre to one acre in size. 

· Comment: Patch cut size should be increased to 2 or 3 acres to avoid the clearcut issue.

·  (delete definition), delete definition of Patch Cut.
Physical Evidence means:

(a)  in connection with clearing land for cultivation or pasture, observable activities on the subject land such as stump clearing, plowing, fertilizing, seeding to an agricultural crop, planting, or fencing, and also including activities that reflect a demonstrable intent to clear the land for such purposes, such as formal submission of an administrative,  regulatory, or other application to pursue agricultural or animal husbandry activities on the subject land, or the purchase of farm animals.

(b)  in connection with changes in land use or in determining an owner’s intent to devote or maintain his/her land to or for forest purposes, observable activities on the subject land such as percolation tests, excavations, construction, erection of signs, presence of surveyor’s flags, or fencing, and other activities that reflect the owner’s intent to change the land use, such as submission of any administrative, regulatory, or other application to pursue a change in land use or a use inconsistent with forest purposes.

· Comment: As used in the regulations, the term “physical evidence” the regulation attempt to override preempted agricultural activities of the Wetland Protection Act.  

· Comment: The “observable activities” set forth in the definition are often performed to establish value of the property for lending purposes or in the instance of many individuals for estate planning purposes.  The intent of the activity often times are not known to the service forester who has the sole discretion of making such determinations.

· Comment: There are many legitimate reasons for a private landowner to conduct such activities as surveys, perc tests, wetland delineations, etc.  It is necessary for landowners to have the right to assess the value of their land in order to enroll in any CR programs as well as simply applying for a bank loan.

· Comment: The definition, in the MFC proposed recommendations, oversteps the state’s authority and its ability to determine intent.  Percolation tests, excavations, signs, surveyor’s flags, or fencing do not reflect a landowner’s intent to change land use and cannot be used to prove it.  There are many legitimate reasons why these things may exist on a parcel of land and they in themselves may not indicate that there is any intent to change the land use (i.e. - preparatory to filing or seeking funding for a Conservation Restriction) and are entirely consistent with the use of the land for forestry purposes.

· Comment: This paragraph is contradictory to the recent change to Chapter 61 that removes the former restriction in Section 5 that land with a subdivision plan could not be enrolled in Chapter 61.  The new law allows Chapter 61 land to have subdivision plans approved to assist landowners in dividing land for estate planning or land protection purposes.  If a landowner files a cutting plan for a silviculture based harvest, they deserve the presumption that they plan to continue the land in forest use.

· Suggestion: paragraph (a) of the Physical Evidence add “grazing,” after “planting” in line 3, before “or fencing”, as some landowners may temporarily graze animals in newly cleared ground before the land is fenced or stumps, etc. are cleared.

· Suggestion:  paragraph (b) of the Physical Evidence, definition should be deleted.
Principal Skid Roads means the main skid road and its primary branches which will be used 

repeatedly enough by harvesting equipment to potentially disturb the forest floor, make ruts, 

compact soil, and otherwise create conditions that can cause erosion. 

Priority Habitat of Rare Species means the approximated geographical extent of the most important sites for rare plant and animal species in Massachusetts as determined by the Natural Heritage and Endangered Species Program and as shown in the current edition of the Massachusetts Natural Heritage Atlas. 

Rare Species means those plant and animal species officially listed as endangered, threatened, or of special concern by the Massachusetts Division of Fisheries and Wildlife, by regulations issued pursuant to M.G.L. c. 131A, the Massachusetts Endangered Species Act. 

Regenerate a Stand means to replace a harvested stand with regeneration within five growing seasons of the completion of the harvest.  One thousand seedlings, seedling sprouts or sapling sprouts per acre shall be adequate if of tree species suited to growing on the site and well distributed over the area.  Advance growth must be left in a healthy condition for growth after the cutting of the old stand is complete.  If advance regeneration is critical, the landowner shall note it on the forest cutting plan. 

Regeneration means seedlings, seedling sprouts or sapling sprouts of tree species which may 

come from advance regeneration, natural seeding, sprouts from coppice, or from planting or 

direct seeding. 

Regeneration Cut or Regeneration Method means a cut made with the dual purposes of harvesting the mature stand and creating conditions favorable for the establishment of regeneration. The particular regeneration method employed dictates the timing, spatial pattern, and intensity of the cut. If a cut leaves a residual stand that does not contain sufficient trees to meet the minimum stocking standards for intermediate cuts, then it will be defined as a regeneration cut.
Regional Office means one of five Department offices located throughout the state that reviews and approves forest cutting plans for parcels of land located within its geographic area of responsibility. 
Reserve Tree means an overstory tree of the dominant or codominant crown class (12 inches DBH or larger) that is retained after the completion of a clearcut with reserves, seed-tree cut with reserves, or shelterwood cut with reserves, to grow for all or most of the next rotation.  
· (amend), “means overstory trees of the dominant or codominant crown class (12 inches dbh or larger) that are retained after the completion of a clearcut with reserves, seed-tree cut with reserves, or shelterwood cut with reserves, to grow for all or most of the next rotation.”

Road and Trail Standards means the governing standards for road and trail construction, 

maintenance, and stabilization listed in the BMP Manual. 

Rotation means the planned number of years between the formation or regeneration of a stand and its final cutting at a specified stage of maturity. 

Salvage means a timber operation to cut and utilize trees which are dead, badly injured, or clearly threatened, usually by natural causes, and with no silvicultural objective other than removal of the injured or threatened trees. 

· Comment: Often combined with additional work in the same stands when entry for salvage occurs.

· Suggestion:  add after the comma: “and although usually with no silvicultural objective other than the removal of the injured or threatened trees, “salvage operations may be combined with other silvicultural treatments.”
Salvage/Sanitation Cuts (add “Sanitation” to Salvage)
· (amend definition), “means a timber operation to cut and utilize trees which are dead, badly injured, or clearly threatened, usually by natural causes, and with no silvicultural objective other than removal of the injured or threatened trees.”

Sapling means a tree greater than one inch DBH and less than 4.9 inches DBH. 

Sapling Sprout means a single dominant tree of sprout origin resulting from the cutting of a 

sapling. 

Seedling means a young tree of seed origin, less than one-inch DBH. 

Seedling Sprout means a single tree of sprout origin resulting from the cutting of a seedling. 

Seed Tree Cut means a regeneration method in which all trees in a stand are cut except for a small number of widely dispersed trees which are retained for seed production, to produce a new age class in a fully exposed microclimate.  The seed trees are usually cut after regeneration is established.

· Comment: re: "except for a small number of trees", define small number of trees.

Seed Tree with Reserves means a seed-tree cut in which reserve trees have been retained after the regeneration period, creating a two-aged stand.

Selection Cut means a regeneration method in which trees are removed and new age classes are established in small groups.  The width of groups is commonly approximately twice the height of the mature trees with smaller openings providing microenvironments suitable for tolerant regeneration and larger openings providing conditions suitable for more intolerant regeneration.
· (amend definition), “means a regeneration method in which an uneven-aged stand is regenerated and maintained (a) by cutting mature trees in groups (up to ¼ acre), or in patches from 1/4 to 2 acres in order to establish regeneration or release advance regeneration, and (b) by thinning or releasing trees of smaller size classes.”

Shade Tolerance means a relative measure of the ability of a species to grow and persist in various levels of light.  Species that cannot survive in shade for extended periods, such as cherry or gray birch, are called intolerant.  Species that can persist in shaded conditions for decades, such as hemlock or sugar maple, are called tolerant.  Many species are intermediate between these extremes.

Shelterwood Cut means a regeneration method in which most trees are cut, leaving those needed to produce both seed and sufficient shade to establish a new age class in a moderated microclimate.  The shelterwood overstory is removed in one or more overstory removal cuts after the regeneration is established. 

· (amend definition), “means a regeneration method in which most trees are removed in the shelterwood establishment cut, leaving those needed to produce both seed and sufficient shade to establish a new age class in a moderated microclimate.  The shelterwood overstory is later removed in one or more overstory removal cuts after the regeneration is established.”

Shelterwood with Reserves means a shelterwood cut in which reserve trees (a portion of the trees making up the shelterwood overstory) are retained after the regeneration period, creating a two-aged stand.

Silvicultural Method is a general term that encompasses regeneration methods, intermediate methods, and salvage. 

Silvicultural System means the planned set of harvest cuts and other treatments over the entire rotation for a stand, including both regeneration methods and intermediate methods. 

Silviculture means the branch of forestry concerned with the theory and practice of controlling forest establishment, composition, and growth. 

Stand means a contiguous group of trees sufficiently uniform in species composition, arrangement of age classes, and condition to be a homogeneous and distinguishable unit. 

Standard, when used as a silvicultural term, means a healthy, well-formed tree suitable for 

producing sawlogs, permitted to remain after a coppice cutting. 

State Forester is defined in M.G.L. c. 4 § 7.

Steep Slope means land with a gradient of 30% or more for a slope distance of 200 feet or more. 

· Comment: definition is stated twice – the one after “Stocking” should be deleted.

Stocking means the measure of the basal area of a stand relative to the maximum level for that forest type. Stocking charts have been developed for the common forest types to define three levels of stocking: A-level, which is the basal area of a dense, unmanaged stand; B-level, which is the basal area of a stand of large-crowned trees that just reach canopy closure; C-level, which is the basal area of a stand that would reach the B-level stocking in 10 years. The A-Level represents 100% stocking; the B-Level is considered the optimum residual basal area after thinning; stands below the C-Level are considered understocked. 

Steep Slope means land with a gradient of 30% or more for a slope distance of 200 feet or more. 

Stop Order means an order issued by the Director or the Director's agent to shut down a cutting operation that fails to comply with the Act, 304 CMR 11.00, or an approved forest cutting plan. 

Stream means a body of flowing water, including brooks and creeks, which moves in a defined channel due to a hydraulic gradient, and which flows within, into, or out of an area subject to protection under 310 CMR 10.00.  A portion of a stream may flow through a culvert or beneath a bridge.  Such a body of running water which does not flow throughout the year (ie., which is intermittent) is a stream except for that portion upgradient of all bogs, swamps, wet meadows and marshes. 
Suitable Diversity means the tree species (one or more) that are suitable for growth on a particular site, and that meet the objectives of the landowner.

Take is defined in M.G.L. c. 131A, the Massachusetts Endangered Species Act, or 321 CMR 10.00: MASSACHUSETTS ENDANGERED SPECIES ACT REGULATIONS. 

· Comment: Fix capitalization – change to title case instead of all CAPS?

Two-aged Stands means stands containing two distinct age classes, usually with a set of reserve trees growing intermixed with a younger age class that accounts for the majority of the stand area. 

Uneven-aged Stands means stands containing at least three age classes intermingled on the same area. 

Vernal Pool means a confined basin depression which, at least in most years, holds water for a minimum of two continuous months during the spring and/or summer, and which is free of adult fish populations. These areas provide essential breeding habitat for a variety of amphibian species such as the wood frog (Rana sylvatica) and spotted salamander (Ambystoma maculatum) and are important habitat for other wildlife species. 

Water Body means the ocean and its estuaries, ponds, lakes, rivers, creeks and streams. 

Wetland Resource Areas means those areas subject to protection under the Wetlands Protection Act M.G.L. C. 131, § 40, as defined in 310 CMR 10.00, that include but are not limited to banks, freshwater wetlands and marshes which border on streams or ponds (bordering vegetated wetlands), land under water bodies and land subject to flooding. 

· Comment: Underlining is missing under “Wetlands Resource Areas”.
New Definition Suggestions:
· Abutters (new): [“an abutting landowner as shown on a current town property map whose property was not within 200 feet of the cutting area at time of original Cutting Plan approval but whose property has become within 200 feet of the cutting area as a result of a change in cutting area occurring after the original approval.”].  The only "change in cutting area occurring after the original approval with abutters" that should require notice are abutters that have become new abutters because the cutting area has been expanded to now bring them within the 200 foot area.  To have to go and re-verify if a house or land has changed ownership is burdensome and unnecessary, and not required by other permit processes.

 

· New Abutter: “a landowner or landowners whose land becomes within 200 feet of an expanded harvest area in an amended cutting plan.  The term does not refer to changes in ownership of abutters to an existing approved cutting plan”.
· Forest Purposes: Create a definition that  includes "other forest values".

· Group Selection: “means a selection cut in which regeneration is established by cutting small groups of mature trees (¼ acre or less), and thinning and release treatments are used in younger age classes.  Groups can be as small as a single mature tree, but in most situations, a single-tree opening will not be large enough to produce a regeneration response.”

· Improvement Cut: “means an intermediate treatment that removes less desirable trees to improve quality and species composition of a stand; it is often the first treatment in an unmanaged stand.”
· Patch Selection: “means a selection cut in which regeneration areas are established in patches up to 2 acres in area; the proportion of the stand to be cut is determined by area control, in order to create an uneven-aged stand.  The areas between the patches can be thinned or left unthinned.”

· Thinning: “means an intermediate treatment that reduces stand density to achieve one or more of the following: increase individual tree growth rate, improve species composition and stem quality, and enhance forest health.”

Note: some definitions in 11.03 are based on Helms, J.A. (ed.), The Dictionary of Forestry, 1998, Society of American Foresters, Bethesda, MD.

11.04: Procedures 

· Comment: The requirements contained in this section impose higher standards on certain land such as Chapter lands and state restricted property than non-Chapter land lots or non-state restricted property such as land owned by conservation trusts.  Specifically only a licensed forester may cut on Chapter land and such a requirement is not imposed on non-chapter land where the forest plan may be prepared by the landowner.  Such a requirement again becomes costly and overburdening to landowners.

(1) Director to Develop Forest Cutting Plan Forms, Notice to Abutters Forms, Appointment of Agent Form and Massachusetts Licensed Forester Standards of Professional Conduct Acknowledgment Form

(a)   The Director shall develop and make available the form for the forest cutting plan together with instructions for its proper completion. The forest cutting plan form shall reflect the standards in the regulations relevant to cutting and logging and all applicants shall use these forms. The Director shall also develop standard operating procedures for checking and processing the forest cutting plan and for all necessary field inspections. The Director and the State Forestry Committee shall review experience with these forms and procedures periodically and, if necessary, revise them. 

(b) 
The Director shall develop and make available an Abutter Notification Form to notify abutters of record on file with the assessor's office of the landowners intent to cut trees for forest products.

(c)
The Director shall develop and make available an Appointment of Agent Form that the landowner shall use to appoint an agent for the purposes of establishing the responsibilities of the agent and requiring the agent to disclose who he/she represents. 

(d)   The Director shall develop and make available a Massachusetts Licensed Forester Standard of Professional Conduct Acknowledgement Form that shall be used by Massachusetts Licensed Foresters to certify adherence to the Standards of Professional Conduct set forth in the Forester Licensing Regulations 304 CMR 10.06.
(2) Landowner's Submission of Forest Cutting Plan. 

· Comment: In the situations included in subsection (2) and (4), the failure of the Director or Director Agent to act could prohibit harvests from unduly long periods of time or in some instances forever.  This could lead to undue political pressure on Department personnel not to act on plans that pertain to certain parcels.  The consequences of the prohibition included in subsection (2) mean that many roads and standing areas near streams cannot be used during a cut.  This is over burdensome and unfair to the landowner who often times have a short window of time to harvest.

(a)
Any landowner, not exempt from the Act, who plans to cut trees for forest products, shall provide the proper notification to the appropriate Regional Office, the conservation commission(s) of the town(s) in which the cutting area lies, and the abutters of record on file with the assessor. The appropriate Regional Office shall be the office serving the town in which cutting will begin. The landowner shall send the required notification forms to the Department, the conservation commission (s) and abutters of record by certified mail or hand delivery.   

(b)
Notification to the appropriate Regional Office and the conservation commission(s) shall consist of a properly completed forest cutting plan..  Notification of abutters of record shall consist of a properly completed Abutters Notification Form.
(c)
The Regional Office, the conservation commission(s) and the abutters of record  shall receive the required notification at least ten business days before cutting begins.

(d)
The landowner shall provide all required information on the proposed forest cutting plan.  If the identity of the licensed timber harvester or the start date of the cutting operation is unknown at the time the proposed forest cutting plan is submitted, this information may be provided after submittal so long as the name, address, and license number of the timber harvester and the start date is provided in writing to the appropriate Regional Office before cutting begins. 
(e)
All landowners and, if applicable, the landowners’ agent, shall sign the proposed forest cutting plan, and each shall include his or her full name, address, and phone number on the forest cutting plan.

(f)
The landowner shall submit an original, legible forest cutting plan and associated maps including a locus map.  The locus map shall be delineated on a USGS topographic map of suitable scale to facilitate the Department’s ability to digitize the area to be harvested and to locate it in the field.  The landowner shall submit all maps on standard 8½ by 11 inch paper and to a scale adequate to clearly show the proposed operation.  The landowner shall provide separate maps for wetland resource areas and other critical areas including but not limited to Estimated Habitats of Rare Wildlife and Priority Habitats of Rare Species if the Director determines that including this information on one map makes it difficult to read.
(g)
If the harvesting operation described in the proposed forest cutting plan exceeds one or more thresholds defined in the Massachusetts Environmental Policy Act (MEPA), M.G.L. c. 30, §§ 61 through 62H, and regulations promulgated there under at 301 CMR 11.00, a landowner may need to file submit an Environmental Notification Form (ENF) to the Secretary of the Executive Office of Environmental Affairs. before filing a forest cutting plan with the appropriate Regional Office.  If the applicability of MEPA thresholds is not clear, the landowner should contact the MEPA unit within the Executive Office of Environmental Affairs for advice or a formal determination.  If a landowner is required to file an ENF under 301 CMR 11.03, the landowner shall submit a copy of the final decision of the Secretary of Environmental Affairs with the proposed forest cutting plan.

(h)
If the cutting operation will take place on classified land; on land subject to a plan certified by the State Forester in accordance with M.G.L. 61A, §2 or Ch. 61B, §38; on land subject to a plan approved by the State Forester under the Forest Stewardship Program; or on land subject to a conservation restriction or agricultural preservation restriction held or approved by a Massachusetts state agency, the proposed cutting plan shall be prepared by a Massachusetts Licensed Forester or by the Landowner, and shall be consistent with the conditions and recommendations of the management plan and conservation restriction.  In addition, the landowner shall properly paint or blaze the property boundaries located within 50 feet of the cutting area.  A proposed forest cutting plan for land being managed in accordance with a forest management plan as required under Ch. 61, 61A, 61B or the Forest Stewardship program shall be prepared by a Massachusetts Licensed Forester or the landowner and shall be consistent with the management recommendations of the forest management plan.

(i)  Forest cutting plans prepared by Massachusetts Licensed Foresters shall be 
submitted with a form signed by the Massachusetts Licensed Forester and the landowner that sets forth the Standards of  Professional Conduct to which licensed foresters must adhere.

(3) Director's Approval Standards of Forest Cutting Plan.
(a) 
The Director or the Director's agent shall review the proposed forest cutting plan for conformance with the Act and the standards set forth in 304 CMR 11.05. 
(b)
If the Director or Director's agent determines the proposed cutting operation is in compliance with the Act and the standards in 304 CMR 11.05., as well as the other requirements of the Act and 304 CMR 11.00, he/she shall approve the forest cutting plan.
(c) If the Director or the Director's agent determines that the proposed silvicultural method selected by the landowner conflicts with the stated objectives of the Landowner or is inconsistent with current stand conditions, the Director or the Director's agent may bring this conflict to the attention of the landowner who then shall decide whether to redesign the harvest or otherwise reconcile the conflict or inconsistency.  The Director or the Director's agent may also make written comments on the forest cutting plan providing advice for meeting the Landowner's objectives.

(d) If the proposed forest cutting plan is not in compliance with the Act, the standards in 304 CMR 11.05 or other requirements of 304 CMR 11.00, the Director or the Director's agent shall notify the landowner and the landowner’s agent, if applicable, and not approve the forest cutting plan. Until the landowner or landowner’s agent makes corrections to the forest cutting plan to bring it into compliance, the Landowner or Landowner’s Agent mat not begin a cutting operation.

(e) When the Director or the Director's agent approves a forest cutting plan, he/she shall promptly issue an approved forest cutting plan and a Certificate to the landowner or landowner’s agent, with copies of the approved forest cutting plan sent to the appropriate conservation commission(s) and DEP regional office(s).

· Comment: This section says the approved plan and certificate will be provided to the “landowner or his agent”.  Even if the landowner has appointed an agent, the landowner should receive a copy of the approved plan.

· Comment: "shall promptly issue an approved cutting plan".  This item should be time specific.

(f)  If the proposed cutting area is within the watershed upstream of a public surface water supply reservoir, the Director or the Director's Agent shall send a copy of the approved forest cutting plan to the responsible water supply authority and the appropriate DEP regional office.    

(4)  Director's Consultation With Government Agencies Prior to Forest Cutting Plan Approval. 

(a)
The Director or the Director's agent may request technical comments from the local conservation commission regarding plans for erosion and sediment control, including such items as road, skid trail, and landing locations, ditches, culverts, water bars and other water control measures, stream crossings and stabilization and revegetation of roads, skid trails and landings.
·  Comment: Proposed revision (page 21) states that the Director… “may request technical comments from the local conservation commission regarding plans for erosion and sediment control”… The existing regulations list the conservation districts, not the conservation commissions, as the source of technical assistance. The language in the revised regulations should be changed back to districts. The technical expertise needed to provide technical comments on erosion and sediment control resides with the conservation districts. A local conservation commission does not have the technical expertise to do this.

(b)
The Director or the Director's agent shall consult with the NHESP following the procedures in 304 CMR 11.04(6) for any forest cutting plan which includes Estimated Habitat of Rare Wildlife or Priority Habitat of Rare Species.
(c)
If the proposed forest cutting plan includes cutting in a Buffer Strip for the purposes of enhancing public safety, the Director or the Director's agent shall consider the comments of the public entity that manages the affected publicly maintained way as part of his/her review under 304 CMR 11.05(1)(c). 

(d)
The Director or Director’s agent shall consult with the Liaison in reviewing proposed forest cutting plans to clarify recommendations and to prevent or mitigate potential negative impacts on Estimated Habitats of Rare Wildlife and Priority Habitats of Rare Species and, when necessary, identify alternative long term protection strategies on a case by case basis.   
· Comment: Add at the end. This is not necessary if the applicant has written confirmation and prescription approval from the Natural Heritage Program and it has been written into the Forest Cutting Plan with documentation attached.
(5) Director's Inspection of Cutting Area Prior to Approval of Forest Cutting Plan.
 The Director or the Director's agent shall inspect the cutting area when necessary to determine the suitability of the forest cutting plan and the conformity of the work to it.  The timing and number of field inspections may vary at the discretion of the Director or the Director's agent, except that an inspection shall be made prior to the approval of any forest cutting plan affecting forest land that contains Wetland resource Areas, Estimated Habitat of Rare Wildlife, Priority Habitat of Rare Species or vernal pools.  When no such areas are involved, and if the Director or the Director's agent has enough reliable evidence from other sources to determine that the forest cutting plan is suited to the forest situation and conforms to the Act and 304 CMR 11.00, he/she may approve a forest cutting plan without a field inspection. The Director or the Director’s Agent shall give top priority to inspections of harvesting operations on watersheds upstream of public surface water supply reservoirs, particularly on watershed upstream of an unfiltered water supply and upstream of the reservoir or river intake. 

(6)   Special Approval Procedures for Areas Including Estimated Habitat of Rare Wildlife and Priority Habitat of Rare Species.
(a)   Upon receipt of a forest cutting plan, the Director or the Director's agent shall consult the most recent edition of the "Massachusetts Natural Heritage Atlas" to determine if the area to be impacted by harvesting falls within an Estimated Habitat of Rare Wildlife or Priority Habitat of Rare Species.

(b)  If the proposed activity coincides with Estimated Habitat of Rare Wildlife or Priority Habitat of Rare Species, the Director or the Director’s agent shall notify the landowner of said coincidence and that approval of the forest cutting plan shall be delayed until NHESP has completed a 15-business-day review of the plan; no work shall be conducted by the landowner in areas subject to 304 CMR 11.00 until the forest cutting plan has been approved.
(c) The Director or the Director’s agent shall check the forest cutting plan for inclusion of CMPs;


(i)
If the forest cutting plan incorporates CMPs, the plan will be given to the Liaison for a compliance check.  To be compliant, the cutting plan must include basic elements that demonstrate proper understanding and application of the CMPs by the landowner; such elements include but are not limited to: delineation of all CMP-relevant boundaries (e.g., motor-vehicle restriction areas, canopy-closure restriction areas, streams, wetlands, and high-water marks of vernal pools) on the harvest map, delineation of all new landings and skid trails on the harvest map, and a narrative and/or map stating how CMP-relevant by-products of harvesting (e.g., wood chips) shall be treated.  The Liaison shall highlight exceptions or anomalies to the CMPs and make note of special or unique situations.  The plan shall then be forwarded to the NHESP for review.


(ii)
If the cutting plan does not incorporate CMPs, or if there are no CMPs for the species within the Estimated Habitat of Rare Wildlife or Priority Habitat of Rare Species, then the plan shall be forwarded directly to the NHESP for review.
(d)  Upon receipt of the forest cutting plan, NHESP shall have 15 business days to determine whether the proposed harvest will negatively impact Estimated Habitat of Rare Wildlife or Priority Habitat of Rare Species and report to DCR.  If NHESP has not responded within fifteen (15) business days, the Director or the Director's agent shall presume that the forest cutting plan will not affect the respective habitats or rare species. The 15-day review period begins the first business day after the NHESP receives a complete forest cutting plan in accordance with documentation required by the provisions of 304 CMR 11.04(2)(d), 304 CMR 11.04(2)(f), 304 CMR 11.05, and, if the forest cutting plan incorporates CMPs, 304 CMR 11.04(6)(c)(i).  If a plan is determined to be incomplete (e.g., maps not legible) by the NHESP, then the 15-day review period shall not begin until the required documentation is received by the NHESP. 
(e)  If NHESP determines that the proposed forest cutting plan shall adversely impact the Estimated Habitat of Rare Wildlife or Priority Habitat of Rare Species, or result in Take of rare species, the NHESP shall advise the Director or the Director's agent of its requirements for modifying the plan to minimize adverse impacts to habitat and to minimize the likelihood of Take; the Director or the Director’s agent shall then modify the forest cutting plan to incorporate said requirements.    If the procedures of 304 CMR 11.04(6) have been followed correctly, and if the landowner complies fully with the approved forest cutting plan, it shall be presumed that the landowner has avoided potential violations of M.G.L.c. 131A.

(f)  If the landowner or the Director or Director’s Agent is aggrieved by the decision of NHESP regarding the determination of potential adverse impact to rare species and their habitats, he/she may appeal to NHESP by providing additional information or credible evidence to the contrary. 

 (7)   Director's Issuance of an Approved Forest Cutting Plan. 

(a)
When the Director or the Director's agent approves a forest cutting plan, he/she shall promptly issue an approved forest cutting plan and a certificate to the landowner or landowner’s agent.  The Director or the Director's agent shall send copies of the approved forest cutting plan to the appropriate conservation commission(s) and DEP regional office(s). 

(b) If the proposed cutting area is within the watershed upstream of a public surface water supply reservoir, the Director or the Director's agent shall send a copy of the approved forest cutting plan to the responsible water supply authority and the appropriate DEP regional office.
(c)  If the proposed cutting area is within Estimated Habitat of Rare Wildlife or Priority Habitat of Rare Species, the Director or the Director’s agent shall send a copy of the approved forest cutting plan to the NHESP.

       (d.) If the Director or Director’s Agent does not act on the proposed forest cutting plan within ten (10) business days of his/her receipt, the landowner or landowner’s agent may assume that the proposed cutting plan has been approved and commence cutting provided:
1.  The Landowner or Landowner’s Agent has properly notified the conservation

commission and abutters as provided in 304 CMR 11.04(2);



2.  The cutting area is not within Wetland Resource Areas, Estimated Habitat of



Rare Wildlife or Priority Habitat of Rare Species, 100 feet of a bordering



vegetative wetland or within 200 feet of a perennial stream; 



3.  The forest cutting plan does not require filing of Environmental Notification


Form  under the Massachusetts Environmental Policy Act (MEPA).
4.  The cutting operation will not take place on classified land; on land subject to
a plan certified by the State Forester in accordance with M.G.L. Ch 61A, §2 or 61B §38; on land subject to a plan approved by the State Forester under the Forest Stewardship Program; or on land subject to a conservation restriction or agricultural preservation restriction held or approved by a Massachusetts state agency.   

· Comment: The MFC recommended changes to the regulations contain language that does not agree with the language of the Act in regards to the ability of a landowner to begin a harvest after the ten-day waiting period has elapsed.  The Act states that work may commence after the ten-day waiting period, except in wetland areas (Chapter 132, Section 42).  The MFC recommended changes to the regulations state the landowner cannot commence cutting if the cutting area is within Estimated Habitat of Rare Wildlife or Priority Habitat of Rare Species, 100 feet of a bordering vegetative wetland or within 200 feet of a perennial.

· 1 & 2:  The statute provides specifically in Ch 132 sec 42 "work may commence except in wetland areas defined......"  The MFC recommended changes to the regulations state the landowner cannot commence cutting if the cutting area is within Estimated Habitat of Rare Wildlife or Priority Habitat of Rare Species, 100 feet of a bordering vegetative wetland or within 200 feet of a perennial.  It is not reasonable or within the intent of the statute to insert 100 feet of a bordering vegetative wetland or within 200 feet of a perennial stream.  This limit may effectively shut down work in cases where for one example a landing falls in one of these areas but no cutting occurs within wetlands.  The above are inconsistent with the language in 11.04 (8) (c) (page 25), “If the landowner is operating under the provision to begin operation after the ten business day notification period has elapsed, the landowner shall not operate on wetlands resource areas until the Director or Director's agent has issued an approved forest cutting plan.”

· Suggestion:  delete “100 feet”.... thru the word “stream”.

· Suggestion:  use the term “Buffer Zone” rather than referring to 100 feet from the edge of BVW.

· 4:  Comment: The MFC recommended changes to the 132 regulations would not allow the harvesting to begin without approved FCP:“cutting may not commence on classified land; on land subject to a plan certified by the State Forester in accordance with M.G.L. Ch 61A, §2 or 61B §38; on land subject to a plan approved by the State Forester under the Forest Stewardship Program; or on land subject to a conservation restriction or agricultural preservation restriction held or approved by a Massachusetts state agency”.  DCR and its employees have copies of the Chapter 61 or stewardship plans and can easily obtain copies of any relevant CR or APR and therefore should have more information to make a timely decision concerning such harvests than with non Chapter landowners.  These are the very people who should be rewarded for their commitment to sustainability. This goes beyond the statute and the reason given to me for this addition was specifically that a management plan prepared by a licensed forester needed to be reviewed to make sure it is technically correct before a permit is issued.  Really?  What was the license for anyhow?
· Suggestion: …change the citations in 11.04(7) to be more consistent with Ch 132, s. 42, and alter the language to give incentive to landowners for enrolling in Ch 61/61A/61B/Stewardship, or placing a CR/APR on their land.
· Suggestion: delete 11.04 (7) (d) 4.
(8)   Landowner's Compliance with an Approved Forest Cutting Plan. 

(a) 
The landowner or landowner's agent and the licensed timber harvester are responsible for day-to-day compliance with an approved forest cutting plan.
·  Comment: All parties connected with a timber harvest are responsible to see that it is carried out as required by the approved plan.

· Suggestion: that the “or” in line 1 be deleted and, “ if any”, be inserted after “agent”.

(b) 
The landowner or the landowner's agent shall have the responsibility for insuring that a copy of the approved forest cutting plan or, where applicable, a copy of the proposed forest cutting plan has been provided to the licensed timber harvester.
(c)
The landowner may have cutting commence as soon as practical after the approved forest cutting plan has been issued by the Director or the Director's agent, and the required ten business day notification period has elapsed for all required notifications (regional office, local conservation commission(s), and abutters of record on file with the assessor), unless the landowner has received a notice stating that a review by NHESP is required under 304 CMR 11.04(6).  If the landowner is operating under the provision to begin operation after the ten business day notification period has elapsed, the landowner shall not operate on wetlands resource areas until the Director or Director's agent has issued an approved forest cutting plan. 
· Comment: typo “on” to “in”…

· Comment: For consistency with 11.04 (7) (d) 2: the provision that the landowner "shall not operate on wetlands resource areas until the Director or Director's agent has issued an approved forest cutting plan" should also include the Buffer Zone.

(d) 
The landowner or the landowner's agent shall have the approved forest cutting plan and Certificate on the site ready for inspection whenever work is done.  If logging began without an approved forest cutting plan, a copy of the proposed forest cutting plan must be kept on the site ready for inspection whenever work is done, and all work must follow the proposed forest cutting plan. 

(e) 
If logging begins after the ten (10) business day notification period has elapsed but,  the Director or Director's agent later disapproves the proposed forest cutting plan, and the Director or Director's agent can not agree upon acceptable changes with the landowner or the landowner's agent, or if the required information has not been provided, the Director or the Director's agent shall stop the work until he or she can issue an approved forest cutting plan. 

(g) When a cutting is in process, the certificate shall be posted in a conspicuous place at the entrance to the cutting area. Where possible, it shall be posted next to a public way.
(h) The landowner or landowner’s agent shall notify the appropriate DCR regional office if operations are suspended for more than a two week period and again once the harvesting has recommenced.
(9)  Inspection by Director or Director's Agent After Appproval of Forest Cutting Plan and Issuance of Stop Orders.
(a) 
The Director or the Director's agent may conduct field inspections at any time during the cutting operation or period during which the approved cutting plan is valid.  If the operation fails to follow the requirements of the Act, 304 CMR 11.00, M.G.L. c. 48, § 16 (the Slash Law), the approved forest cutting plan or, if applicable, a proposed forest cutting plan, the Director or the Director's agent may issue a stop order to immediately shut down the operation until the deficiency is remedied.
· Comment: Will the Director or the Directors agent fully enforce "(the Slash Law)" and require all damaged trees to meet the requirements?   Under the definition of slash is the term "damaged tree"?

(b)  The Director or a Directors' agent may issue a stop order for, among other reasons, failure to submit a notice of intent to cut and/or a forest cutting plan before an operation begins; failure to follow the forest cutting plan; starting an operation before the ten business day waiting period has passed; operating in a wetland resource area, Estimated Habitat of Rare Wildlife or Priority Habitat of Rare Species not identified in a forest cutting plan or in a manner not consistent with the forest cutting plan; if the land is no longer Devoted to Forest Purposes, and the Landowner’s or Landowner’s Agent’s or Timber Harvester’s failure to correct any deficiency in the cutting plan or the operation pointed out by the Director or the Director's agent 

(c) 
When the Director or the Director's agent issues a stop order for an operation, the landowner, the landowner's agent and the licensed timber harvester shall immediately cease operating.  The Director or the Director's agent shall work with the landowner or the landowner's agent and the licensed timber harvester to determine the steps needed to correct the matters not in compliance.  The stop order shall stay in effect until the Director or the Director's agent revokes it.  If the landowner or the landowner's agent believes the stop order was issued in error then the landowner or landowner’s agent may appeal as provided in 11.04(11).

(10)   Forest Cutting Plan Amendment.
(a) 
The landowner or landowner's agent shall notify the appropriate regional office in writing of proposed any change to an approved forest cutting plan, including name and address of the licensed timber harvester or start date of the cutting operation before a change takes place.

(b) 
The landowner or the landowner’s agent may ask the Director or the Director's agent to amend the approved forest cutting plan, which request must be in writing. The Director or Director's agent shall determine if the amendment is significant.  Criteria for determining significance include but are not limited to increased acreage that includes additional wetland resource areas or Estimated Habitat of Rare Wildlife or Priority Habitat of Rare Species; new, increased, or potential impacts to rare species and their habitats protected under M.G.L. c. 131A and 321 CMR 10.00, a change of 10% or more of the volume of forest products to be harvested; additional stream and wetland resource area crossings; or new abutters.  When an amendment involves a new abutter, no harvesting within 200 feet of the abutter shall take place without first notifying the abutter as provided in 304 CMR 11.04(2)a.   If the amendment is determined to be significant, then harvesting shall either not commence or shall be suspended until the landowner or landowner's agent files an amended forest cutting plan under the procedures in 304 CMR 11.04(2)(a) and 11.04(2)(c) and the Director or Director’s agent approves the amendment according to 11.04(3) to11.04(7), inclusive. The Director or the Director's agent shall distribute the amended approved forest cutting plan as required in 304 CMR 11.04(7).

· Comment: Significant changes criteria: changes that trigger a restart of the application process should be clearly major and really significant.

· a change of volume by 10 percent is not really significant
· relocation of a stream crossing or additional crossings are not usually significant enough to restart the clock. 

· Suggestion: amend the wording to make it more clear that a service forester can have the leeway to amend an ongoing operation wtihout holding up the operation.
(c)   In the event the amendment is not approved, the Landowner may opt to proceed with the harvesting operation in accordance with the earlier approved forest cutting plan, provided the Director or Director’s Agent does not identify circumstances that warrant an amendment to the approved plan other than as requested by the Landowner or Landowner’s Agent, or may notify the Department of his or her intention to abandon or cease operations

(11) Appeal of Director's or Director's Agent's Decision
A landowner, landowner’s agent or licensed timber harvester who is aggrieved by a decision of the Director or the Director's agent may appeal the decision as follows:

(a)   In unresolved disputes between a Landowner, Landowner’s Agent or Licensed Timber Harvester and the assigned service forester for the Department regarding approval of a forest cutting plan or implementation of an approved forest cutting plan, the Landowner or Landowner’s Agent shall report the dispute in writing to the Service Forestry Program Supervisor.  The Service Forestry Program Supervisor or his/her designated representative shall make a reasonable attempt to resolve the dispute within five (5) working days of receipt of the report.
(b)  In disputes that remain after the Service Forestry Program Supervisor or designee has attempted to resolve them, the landowner, landowner’s agent or licensed timber harvester may file an appeal in writing to the Director of State Parks and Recreation, 251 Causeway Street, Boston, MA 02114, in an envelope clearly marked “CHAPTER 132 APPEAL”.  The Director or his/her designee shall act as hearing officer and hold an informal hearing within ten days of receipt of the hearing request. The hearing shall provide the opportunity for the aggrieved party to present information in support of his/her appeal and offer testimony including expert witnesses. The Director shall render a written decision within five days of the hearing.  An applicant landowner, landowner’s agent or licensed timber harvester may appeal this decision within 30 days to the superior court. 

(12)  Violations of the Act or Forest Cutting Plan; Penalties.
(a)
Any Landowner not otherwise exempt from the provisions of the Act who fails to submit a forest cutting plan or to provide notice as required under the Act and 304 CMR 11.04, or who fails to follow the Approved Forest Cutting Plan, shall be subject to a fine and proceedings initiated by the Massachusetts District Attorney’s Office or Office of the Attorney General.
(b)
Any Licensed Timber Harvester who undertakes a cutting operation not otherwise exempt from the provisions of the Act without an Approved Forest Cutting Plan, or who fails to follow the approved cutting plan

1.  shall be subject to a fine and proceedings initiated by the Massachusetts District Attorney’s Office or Office of the Attorney General; and

2.  may have his or her license suspended or revoked by proceedings initiated by the Director or Director’s Agent .

(c)
Any person, firm or corporate entity that engages in harvesting activities for hire and, without a license issued by the Director in accordance with Section 46 of the Act, undertakes a timber harvesting operation not otherwise exempt from the Act’s provisions, shall be subject to a fine for each violation and proceedings initiated by the Massachusetts District Attorney’s Office or Office of the Attorney General. 

(d) Any person who conducts work in a Wetland Resource Area that is not described in an Approved Forest Cutting Plan or otherwise approved under the WPA is subject to fines and penalties under the WPA in proceedings initiated by the local conservation commission or the Massachusetts DEP.

(13)  Notification of Completed Operation.
(a)  The landowner or the landowner's agent must notify the Director or Director’s agent within two weeks of the completion of the operation. 

(b)  When an operation is complete, a final field inspection by the Director or Director’s Agent shall be scheduled as soon as possible to determine whether the work conformed to the approved forest cutting plan.  The Director or Director’s Agent shall notify the landowner of any deficiencies or violations of the approved forest cutting plan and forestry laws and regulations.  The Landowner or Landowner’s Agent shall correct or mitigate all deficiencies and violations and, depending on the nature of the violations, may be subject to further enforcement action.

(c)
All logging, engineering and stabilization requirements of the approved forest cutting plan must be fulfilled by the completion date of the operation or by the expiration date, whichever is sooner. 

(d)  Once the work has been deemed satisfactory, the forest cutting plan final report shall be signed by the Director or the Director's agent certifying compliance with state forestry laws.

(14) Computation of Time. 
The 10 day waiting period that must elapse between the receipt of notice at the appropriate Regional Office and the start of cutting shall be computed using business-days only. The period shall begin on the first business day following the arrival of the proposed forest cutting plan at the regional office and shall end on the tenth business day thereafter. All other time periods specified in the law or 304 CMR 11.00, except the 15-business-day period specified in 304 CMR 11.04(6), shall be computed using calendar days, unless the last day falls on a Saturday, Sunday or legal holiday, in which case the last day shall be the next business day. 

(15) Time an Approved Forest Cutting Plan is Valid.

An approved forest cutting plan is valid for up to two years from the date of receipt at the appropriate Regional Office, as follows:

(a)
 At least 30 calendar days before the expiration date of the approved forest cutting plan, the landowner or the landowner's agent may submit in writing to the appropriate Regional Office a request for an extension of the forest cutting plan.  The request should include the reason for the request.  

(b)  At his/her discretion, the Director or the Director's agent may grant up to two one-year extensions of the forest cutting plan, provided, however, the Director or Director’s Agent must first check the NHESP Atlas to determine whether new or expanded Estimated Habitats for Rare Wildlife or Priority Habitats for Rare Species have been identified on the parcel since the date the forest cutting plan was approved.

· Comment: With all the time delays on getting a plan approved (wetlands, habitat, con com crossings, etc.) and weather changes, it is time to provide for a longer permit period.  10 year plans would require a lot of reworking and allowing the service forester's discretion too hard to track.  Lengthening the time which harvesting can take place, will allow for operators (logging contractors) to harvest during the appropriate weather conditions (wet or non- frozen conditions), Natural Heritage limitations, market changes, etc.
Suggestion: Change “two one-year extensions” to “two two-year extensions”.
(c ) 
In the event new or expanded Estimated or Priority Habitats have been identified, the notification and review process described in 11.04(6) shall be followed, and any recommendations of the NHESP shall be incorporated in an amended forest cutting plan.  For purposes of this section 11.04(15), an amended plan shall not trigger the notification procedures under 304 CMR 11.04(2)(a) or 11.04(2)(c).

(16) Landowner's Appointment of a Landowner's Agent. 

(a) The landowner intending to harvest timber on his parcel under the Act may appoint in writing a landowner's agent to do one or more of the following:  

(i)
submit the proposed forest cutting plan

(ii)
oversee the work described in the proposed forest cutting plan

(iii)
conduct the harvest covered by the proposed forest cutting plan

(iv)
acting as the landowner’s representative with the Department regarding the proposed forest cutting plan.
The appointment of a landowner's agent does not absolve the landowner of liabilities for failure to comply with 304 CMR 11.00.

(b) All landowners shall sign the Appointment of Agent Form, as shall the landowner’s agent and both shall include his/her full name, address and phone number.  
11.05: Standards 

· Comment: This section is overbroad, overreaching and not consistent with the provisions of G. L. c. 132, §41.  Specifically, the Act allowing the MFC to prepare “tentative minimum forest cutting practices and guidelines”.  The Act does not authorize the committee to promulgate regulations.  If the Legislature intended the committee to promulgate regulations it would have specifically stated such authorization as it has done so in other legislative acts.

· Comment: Proposed silviculture regulations have so many problems that they should not be adopted.

· Suggestion: Standards should be placed in The Guidance Document.  New information is constantly becoming available on different methods and results of forest practices and the effect of putting all of these standards in the regulations is to make it more difficult to improve such practices when a new innovation or discovery is made.  Having them in the guidance document would make it easier to incorporate new findings without entailing the cost and delays of public hearings, revisions, etc.

(1) Cutting Trees. 

(a) Silviculture - The intent of these forest cutting standards is to provide the landowner with as much choice as possible in the selection of a silvicultural method suited to meet the landowner's objectives, while ensuring that forest land is cut in such a manner so as to maintain or regenerate a stand of healthy, vigorous growing trees so that the values listed in 11.01(2) are not jeopardized.
It is furthermore deemed to be in the interest of M.G.L. c. 132, §§ 40 through 46 that forest cuttings be properly described in terms of accepted silvicultural methods so that the impacts of the various choices can be reasonably understood and measured by both the landowner and the Director or the Director's agent.
1.  For each stand to be harvested, the landowner shall: 

a. list the forest type on the forest cutting plan and associated maps using the types listed in 304 CMR 11.05(1)(a)5.
b. designate the trees to be harvested or left by marking, as defined, and the boundary of the cutting area must be clearly marked so as to be discernable by the Director or the Director's agent from the time the forest cutting plan is submitted through the duration of the operation.
· Comment: The complicated and complex procedures set forth in the proposed regulations retracts the stewardship of the land away from farmer and renders it to the government.  For instance, the requirement that requires that only marked trees can be cut.  A farmer, with years of experience is well equipped to decide whether certain trees missed by the state forester should be cut in the field.  It is important to remember, the standing trees are the property of the farmer, not the state.  It is the farmer who can decide the fate of his property.  It is the government’s responsibility to ensure appropriate environmental controls, not micromanage the farm’s property.

· Comment: The requirement that all trees to be harvested or left be designated by marking may impose excessive costs on harvests of low value trees (such as hemlock or beech or firewood).  A prescription without marking should be allowed in those instances, with a full explanation of the reasons and method used in the narrative, with a landowner signoff that they OK not marking in that instance.

· Suggestion:  create subsection to (1) (a) 1. b. as follows: “Exceptions to the marking requirement will be considered by the Director or Director’s agent in cases where marking may be excessively expensive and the silvicultural intent can be conveyed without marking.  The landowner or their agent shall provide a full explanation in the narrative to support the exception and the landowner shall be required to sign a waiver saying they know some trees will be cut even though they will not be marked in this instance.”

· Suggestion:  A narrative to allow designated selection without marking should be allowed with an additional sing off by the landowner.
· Comment: At the top of pg 35, the first sentence reads, 10 acre when I believe the intention was to have it read 1.0 acre.

· Comment: There is a five year standard for gaining regeneration after a cutting.  How will the effect of heavy deer browsing be dealt with?  Will the landowner be forced to spend the money to plant and shelter trees even after a good attempt at regenerating his/her woodland?  Many older landowners do not have the money to spend.


c. state his or her management objectives on the forest cutting plan. 

d. state the silvicultural method to be used, selected from those listed under 304 CMR 11.05(1)(a)3a through c, and state whether it is an intermediate cut or a regeneration cut.
· Comment: Multiple methods within one stand were intended and should be specifically allowed.  It should be very clear that we will map stands but not treatments.
· Comment: A combination of silvicultural methods may be desirable on some sites and some stands, depending upon the landowner’s goals.

· Suggestion:  amend this sentence as follows: Add “or combination of methods” after “method” in (1) (a) (1) (d) and before “to be used”.


i   if the operation is a regeneration cut the landowner shall state the method used and the expected source of regeneration.

ii  if the operation is an intermediate cut the landowner shall state the type of intermediate cut employed
e. provide a narrative description of the silvicultural methods used stating the pre-harvest, post-harvest and expected future conditions.

2. For all intermediate methods the landowner shall:
a. State which of the following standard intermediate harvest methods are to be employed.


i  Improvement Cut 

ii Commercial Thinning
· Suggestion: Delete the word "commercial".
b. Maintain a residual stand containing a well-distributed set of trees from the dominant and codominant crown classes and of high timber quality that constitutes a basal area stocking level not less than:  100 ft2/acre for conifer stands; 60 ft2/acre for hardwood stands; 80 ft2/acre for mixed conifer-hardwood stands.  This standard applies to even-aged stands and to the portions of uneven- aged stands that are not being regenerated in group or patch selection harvest.
·   Comment: The regulations in this section attempt to micromanage the property.  The ft²/acre standards imposed are not reasonable and require the landowner to excessively stock the property.

· Comment: The proposed regulations (304 CMR 11.00) state that “the intent of these forest cutting standards is to provide the landowner with as much choice as possible in the selection of a silvicultural method suited to meet the landowner's objectives, while ensuring that forest land is cut in such a manner so as to maintain or regenerate a stand of healthy, vigorous growing trees so that the values listed in 11.01(2) are not jeopardized”.  The values in 11.01 (2) are conserving water, preventing floods and soil erosion, improving conditions for wildlife and recreation, protecting and improving air and water quality, and providing a continuing and increasing supply of forest product. 

· Comment: This is a fine statement of purpose, but it is contradicted by 11.05 (1) (a) 2. b. (page 33) that requires that the landowner maintain a residual stand containing a well-distributed set of trees from the dominant and codominant crown classes and of high timber quality.  The state has no authority to require landowners to maintain trees of high timber quality.  This requirement makes the listed value of providing a continuing and increasing supply of forest product paramount and makes all the other values listed in 11.01 (2) subservient to this one value.  It appears to allow the state to dictate to a landowner which species or which trees he can cut, and how much money he can realize from a timber sale, and how much of his asset he must leave at risk of loss after the harvest.  Landowners should be encouraged to conduct more productive long-term forest management, but each landowner’s financial situation, management goals and outlook are different and that each landowner needs flexibility to accomplish these goals.  Either the state will allow landowners to manage to meet their own objectives or the state will impose objectives on the landowner.  Unless the state is going to vouchsafe the owner’s risk in leaving those trees and reimburse their value if they are subsequently damaged or rendered valueless by disease, blowdown or other events, we should leave the decision of what trees are removed and which stay to the landowner.  It is not wise or justified for the state to impose objectives, therefore:

· Suggestion: the phrase “high timber quality” be removed from 11.05 (1) (a) 2. b.
· Comment: Similarly, the basal area standards listed in 11.05 (1) (a) 2. b. are arbitrary, generic, and contrary to the stated intent.  Either you trust that the balance of the silvicultural standards are adequate to meet the goals of the commonwealth or you don’t.  If you do, then you must allow landowners the freedom to design cutting that meets their objectives and is not bound by arbitrary numbers that cannot be fairly applied to each unique woodlot.

· Suggestion: the basal area standards listed in 11.05 (1) (a) 2. b. be removed.  If bottom line standards for stocking are necessary, then suggest that the existing standard of C-Level stocking for the specific forest type be maintained.
· Suggestion: Add the word “predominantly, after the word “trees”, before he word “from”.
c. Provide a narrative description of the silvicultural methods used and how they will achieve the expected future condition of the stand.  The preparer shall provide the following in describing the pre-harvest, post harvest and expected future conditions of the stand:


i   the dominant species and stand type


ii  stocking level as basal area

iii growing stock quality.
3. For all regneration methods the landowner shall state which of the following standard regenerating silvicultural methods are to be used and the expected species and source of regeneration.
· For all regneration methods…:
· Suggestion: Under "The landowner shall provide a narrative description of the silvicultural methods used".  After landowner "or landowner's agent" should be inserted.

· Comment: Beginning at "The landowner shall provide a narrative description of the silvicultural methods used" down to the end "timing of seed year for desired species".  This section/paragraph appears to be more management plan data and is really excessive data for a cutting plan.  Why is "history of prior management" needed for a Cutting Plan?   For the other items in this section what depth of data or degree of accuracy will be required for this section cruise data or eyeball estimate?  This section, if implemented, will require another page to be added to the Cutting Plan.

· Comment: “Cookie Cutter” approach.  Inflexible and limits what a landowner can do with regards to wildlife, recreation, water quality, and other potential conservation uses.

· Suggestion: A narrative to allow the basal area cookie-cutter guildeline to be varied should be provided for.

· Comment: “Clearcutting cannot occur within the filter and buffer strips, on slopes of 60%, or within wetlands.”  Does this mean Bordering Vegetated Wetlands or all Wetland Resource Areas?
· Suggestion: Replace the word "system" with the word "method".  “The Chapter 132 Guidance Document, available through the Regional Offices, contains descriptions of these systems as well as a listing of applicable silvicultural references.”

· Suggestion: Insert the following: “(a total of 10 ft2/acre in basal area)”.  “For seed-tree regeneration cuts, at least four seed trees of 20 inches D.B.H. or greater, or 12 seed trees of 14 – 20 inches D.B.H. (a total of 10 ft2/acre in basal area) must be left per acre. Seed trees must be full-crowned healthy trees of light seeded species of seed bearing age, well-suited to the site and left well distributed over the area.”

· Suggestion: Insert the following word: “predominantly.”  For shelterwood establishment cuts, the trees retained for the shelterwood overstory should be predominantly of the dominant and codominant crown classes, and the overstory should contain at least the number and characteristics of seed trees required for the seed-tree regeneration cut described in 3.c.  However, the seed trees can be either light-seeded or heavy-seeded species.

· Suggestion: Insert this sentence: “If necessary to create appropriate conditions, timing of the harvest with the dispersal of a seed crop and/or site preparation (seedbed scarification or control of interfering vegetation) will be required.”,  after the following sentence: “In the determination of the Director or the Director's agent, the conditions exist to meet the regeneration standards for even aged or two aged regeneration cuts within five growing seasons through natural seeding and sprouting.”

· Suggestion: After “Uneven-aged stands:”, replace the following paragraph: “For group, and patch selection regeneration normally occurs in the understory prior to release, similar to the shelterwood method, but when advance regeneration is not present, the patches should be ½ acre or less to allow for seeding from adjacent seed bearing trees.  The areas being regenerated in groups or patches shall meet the regeneration standards in 304 CMR 11.05(1)(a)3.  A patch selection cut shall remove trees from no more than 50 percent of the total stand area.”, with the following paragraph: “For group selection, regeneration normally occurs in the understory prior to release by cutting a group of mature trees ¼ or less in area.  The areas being regenerated in patches (1/2 to 2 acres in area) shall meet the regeneration standards in 304 CMR 11.05(1)(a)3e.  In a patch selection cut, the total area in newly created patches shall be no more than 50 percent of the total stand area.”

· Comment: The narrative required in this section at the end is burdensome and unnecessary and precludes the average landowner from performing this application as it was intended and is excessive work to prepare a plan.

a.  Even-aged methods:


i    Clearcut
ii   Seed-tree

iii  Shelterwood
iv   Coppice

v    Coppice with standards

b.  Two-aged methods:


i    Clearcut with reserves



ii   Seed-tree with reserves



iii  Shelterwood with reserves
c.  Uneven-aged methods


i    Group selection


ii   Patch selection .25 – .50 acre
· Suggestion: Delete "25 – .50 acre" after patch selection.


The Chapter 132 Guidance Document, available through the Regional 

Offices, contains descriptions of these systems as well as a listing of applicable 

silvicultural references.

Clearcutting, coppice cuts, or any regeneration cut leaving fewer mature trees
than those required for a seed tree cut (excepting the removal cut of shelterwood, seed-tree or similar methods where, in the judgment of the Director’s agent, the advance regeneration is at least 2 feet tall and of suitable diversity and stocking for release) shall meet the following standards:
· Comment: “the advance regeneration is at least 2 feet tall and of suitable diversity”   makes us ask – if the regeneration is a pure stand of healthy white pine, is it a failure because it isn’t diverse?
· Suggestion: the phrase “of suitable diversity” appears to be meaningless in this context and should be deleted.

The maximum size of the opening created shall be 10 acre unless the source of the regeneration is seeding from surrounding stands, in which case the maximum size shall be 5 acres. Clearcuts larger than these limits shall require a specific reason to be given and approved in the forest cutting plan showing the environmental impact is less, or that environmental benefits would be enhanced, by a larger cut. In these cases, the forest cutting plan must also state the silvicultural justification for the larger area and list the provisions necessary to insure adequate regeneration and mitigation of environmental impacts.
Clearcuts separated by less than 100 feet of forest maintained at or above the “B-Level” stocking shall be considered to be one clearcut.

Clearcutting cannot occur within the filter and buffer strips, on slopes of 60%, or within wetlands.  

Where regeneration of a clearcut is to be obtained by seeding from surrounding uncut mature stands of light-seeded species, the clearcut shall be so shaped that all parts are within the effective seeding range of the dominant tree species within the adjoining uncut mature timber stand. The adjoining stand must be at least 2.5 acres in size.
For seed-tree regeneration cuts, at least four seed trees of 20 inches D.B.H. or greater, or 12 seed trees of 14 – 20 inches D.B.H. must be left per acre. Seed trees must be full-crowned healthy trees of light seeded species of seed bearing age, well-suited to the site and left well distributed over the area.

For shelterwood establishment cuts, the trees retained for the shelterwood overstory should be of the dominant and codominant crown classes, and the overstory should contain at least the number and characteristics of seed trees required for the seed-tree regeneration cut described in 3.c.  However, the seed trees can be either light-seeded or heavy-seeded species.


For any even-aged or two-aged regeneration cut, one of the following standards must be met: 

More than 1,000 seedlings, seedling sprouts, saplings, or sapling sprouts per acre of tree species well suited to growing on the site, at least 2 feet tall and of suitable diversity are present as advance regeneration.

The stand shall be replanted with at least 1,000 seedlings per acre of tree species well suited to growing on the site.

The stand shall be direct seeded with seed of a tree suited to growing on the site in sufficient numbers to insure 1,000 seedlings per acre under normal conditions, or,

In the determination of the Director or the Director's agent, the conditions exist to meet the regeneration standards for even aged or two aged regeneration cuts within five growing seasons through natural seeding and sprouting.  This may require site preparation (seedbed scarification or control of interfering vegetation) or timing of the harvest with the dispersal of a seed crop.

Two-aged: For clear cuts, shelterwood, and seed-tree silvicultural methods, after the successful regeneration of the stand a residual stocking of up to 20 square feet of basal area from the overstory may be left for an extended period to create two-aged stands. 
of a seed crop.
Uneven-aged stands: For group, and patch selection regeneration normally occurs in the understory prior to release, similar to the shelterwood method, but when advance regeneration is not present, the patches should be ½ acre or less to allow for seeding from adjacent seed bearing trees.  The areas being regenerated in groups or patches shall meet the regeneration standards in 304 CMR 11.05(1)(a)3.  A patch selection cut shall remove trees from no more than 50 percent of the total stand area.
The landowner shall provide a narrative description of the silvicultural methods used and how they will achieve the expected future condition of the stand.  The preparer shall provide the following in describing the pre-harvest and post harvest conditions of the stand:   
the dominant species and stand type

species composition

history of prior management
age, health and vigor of overstory
stocking level as basal area

distribution, size, abundance and species composition of any advance regeneration

distribution, size, abundance and species composition of any competing vegetation

the source (if not present) or means to secure adequate regeneration (e.g. seed bed prep, timing of seed year for desired species)
4. For all salvage and sanitation cuts the landowner shall:
a. follow the standards for regeneration cuts, if the residual basal area following the salvage cut will be below the minimum stocking standard for intermediate cuts.

b. provide a narrative description of the silvicultural methods used and how they will achieve the desire future condition of the stand.  The preparer shall provide the following in describing the pre-harvest and post harvest conditions of the stand:

i   the dominant species and stand type
ii  stocking level as basal area

iii growing stock quality

· Comment: In the above sections (2,3,4) of the proposed regulations concerning the “narrative description of the silviculture method used” confusion is created.  The proposed regulations require actions by both the “landowner” and “preparer”.  Further the narrative for each standard is overburdening in that what used to take the preparer approximately one to two hours to draft, will now take between eight to sixteen hours.
5. Forest Types All forest cutting plans shall identify forest types according to the following classification: 

· Comment: The “Forest Types” section should be placed in the “Guidance Document”.

· Comment: The term “wetlands” is used throughout this section and in this context is simply meant to identify which types tend to occur in upland or wetland settings or both.  I think it is ok to keep this section as is, without any need to use the formally defined terms Wetland Resource Areas or Bordering Vegetated Wetlands.

WP 
White Pine - White pine is predominant. This is a common type on old-fields and on sandy glacial outwash or coastal plain soils. 

WK 
White Pine and Hemlock - White pine and hemlock are predominant, but a diversity of hardwood species may be associated. 

WH 
White Pine - Hardwoods - White pine occurs in mixture with hardwoods that are mostly not oaks. Red maple and birches are common associates. 

WO 
White Pine - Oak - White pine occurs in mixture with hardwoods that are mostly oak species (red, white, black, chestnut, and scarlet oak). 

RP 
Red Pine - Red pine is pure or predominant. In Massachusetts, pure stands occur only in plantations, but this species reproduces naturally in the region. 

PP 
Pitch Pine - Pitch pine is predominant. Main associates are white pine and scrub oak. Found on sandy soils on the coastal plain and on glacial outwash soils farther inland. 

PO 
Pitch Pine - Oak - Pitch pine occurs in mixture with scarlet, red, black, and white oak. Found where the pure pitch pine type occurs; also found on dry ridgetops with chestnut oak and other oaks. 

HK 
Hemlock - Hemlock is predominant. Pure stands are uncommon; they are often the result of the cutting of overstory white pine or hardwoods. 

HH
Hemlock - Hardwoods - Hemlock occurs in mixture with many hardwood species, including oaks, maples, birches, and beech. 

TK 
Tamarack (Larch) - Tamarack is pure or predominant in the stand; associated with moist or wet sites. Uncommon; found mostly in northwestern Massachusetts in very scattered stands. 

CD 
Cedar - Either Atlantic white-cedar or eastern red-cedar are predominant over associated species. Atlantic white-cedar occurs in wetlands, and red-cedar occurs mainly as a pioneer stand type in old fields. 

SN 
Spruce, Norway - Norway spruce predominates; this type occurs only in plantations. 

SR 
Spruce, Red - This type is dominated by red spruce and associated hardwoods such as yellow birch, sugar maple, red maple, and beech. Found in Berkshire and northern Franklin Counties, mainly on upland sites, but also in wetlands. 

SF 
Spruce - Fir - Stands consist predominantly of red or black spruce and balsam fir. Common associates are sugar maple, red maple, yellow and paper birch, and beech. Black spruce found only in wetlands; red spruce found in wetlands or at high elevations in Berkshire County and northern Franklin County. 

OR 
Northern Red Oak - Northern red oak is predominant with other oaks being the chief associates. 

OH 
Oak - Hardwoods - Stands contain mixtures of red, white, black, and scarlet oak as the predominant component, associated with other hardwoods including maples, birches, hickories, and beech. 

OM 
Mixed Oak - Stands are predominantly black, white, and red oak, and other oak species. 

BW 
White Birch - White (paper) birch is predominant; it is a pioneer type that is replaced by more tolerant species through succession. 

BM 
Gray Birch - Red Maple - Gray birch and red maple predominate; generally a pioneer type. 

BB 
Beech - Birch - Maple - This is often called the northern hardwood type, consisting mainly of sugar maple, yellow birch, and beech, with associated species, including white ash and black cherry. Found mainly in western Massachusetts. 

BE 
Beech - Beech predominates, often as a result of the cutting of associated overstory species. 

BL 
Black Locust - Black locust is predominant; initially the result of planting, but later regenerating through seeding or clonal expansion by means of root sprouting. Common on Cape Cod and statewide on former agricultural land.

PC 
Pin Cherry - Pin cherry predominates as short-lived pioneer type; other pioneer species such as birches are common associates. 

BC 
Black Cherry - This is a northern hardwood type similar to BB, but with black cherry as the most common species. 

RM 
Red Maple - Stands are pure red maple or contain mixtures of red maple, white ash, yellow birch, and a large number of other hardwood and conifer species. Occurs in wetlands or on moist sites. 

SM 
Sugar Maple - Sugar maple is pure or predominant, and is generally mixed with other northern hardwoods. This type includes sugarbush stands. 

PA 
Poplar, Aspen or Willow - Stands dominated by quaking aspen, bigtooth aspen or willow. Paper birch, pin cherry, and red maple are common associates in this pioneer type. 

OT
 Other - Describe on forest cutting plan. 

 (b) All trees within or on the boundaries of a public way are public shade trees and are subject to special regulation under M.G.L. c. 87. The town tree warden or the designated city official administers M.G.L. c. 87. Before such trees can be cut, the appropriate municipal official must give permission, after a public hearing. 

(c) Buffer strips shall be left along the edges of publicly maintained ways (except along forest management roads in federal, state, county or municipal forests, parks or reservations) to improve the visual quality of the landscape. Within these buffer strips, unless public safety along the road requires a different standard, no more than 50% of the basal area shall be cut at any one time as single trees or in patches that are as no larger than 0.5 acre and a waiting period of five years must elapse before another cut is made. The residual stand 

shall be composed of healthy growing trees well distributed over the area. Slash shall be disposed of as required by M.G.L. c. 48, § 16. Buffer strips shall extend 50 feet back from the outer edge of the highway, except for designated scenic roads, where it shall be 100 feet.
· Suggestion: Delete the word "as" so the paragraph reads: "patches that are no larger than 0.5 acre".

(d) Filter strips shall be left along the edges of all water bodies and Certified Vernal Pools.  No more than 50% of the basal area shall be cut at any one time and a waiting period of five years must elapse before another cut is made. The residual stand shall be composed of healthy growing trees well distributed over the area. Exceptions to this standard may be granted by the Director or the Director's agent, if it is shown in the forest cutting plan that a heavier cut is necessary to protect the stream, the bank or water quality. Equipment restrictions within filter strips are listed under 304 CMR 11.05(2): Engineering and Logging. 

The filter strip shall extend 50 feet back from the bank, except in the following cases (all distances shall be measured along the slope): 

1. Where slopes within the filter strip are 30% or greater, the filter strip shall extend 100 feet back from the bank, or to the point between 50 and 100 feet from the bank, where a break in the topography reduces the slope to less than 30%. 

2. Along Outstanding Resource Waters and their tributaries (excluding Vernal Pools and bordering vegetated wetlands), streams which are 25 feet or more from bank to bank, and ponds of ten acres or greater, where the “Variable filter strip widths for municipal watersheds and critical areas” (Table 1) shall be used. 

Table 1. Variable filter strip widths for municipal watersheds and critical areas.  Required along Outstanding Resource Waters and their tributaries, streams measuring greater than 25 feet, bank to bank, and ponds greater than ten acres. 

Slope (%) 

Filter strip width (feet) 

0 



50 

10 



90 

20 



130 

30 



170 

40 



210 

50 



250 

60 



290 

70 



330 

80 



370 

90 



410 

100 


450 

· Suggestion: Remove the word “Certified” in sections (1)(d) and (7)(c).  Since the new regulations are intended to protect all Vernal Pools not just Certified Vernal Pools.

(e) Bordering Vegetated Wetlands require close attention to insure that they continue to perform their special water quality functions. No more than 50% of the basal area shall be cut at any one time as single trees or in patches and a waiting period of five years shall elapse before another cut is made. The residual stand shall be composed of healthy growing groups of trees well distributed over the site. Slash shall be disposed of as required by law (M.G.L. C. 48, § 16). 

Each area where trees will be cut in a wetland must be accurately shown on the forest cutting plan map, and the forest cutting plan must state the acreage of wetlands to be cut. 

· Suggestion: replace the word “wetlands” with “Bordering Vegetated Wetlands” for clarity.

· Suggestion: insert words in paragraph: "that are no larger than 0.5 acre" so the paragraph reads: "as single trees or in patches that are no larger than 0.5 acre".

(f) For vernal pools, the landowner and operator shall keep tree tops and slash out of the pool depression. If an occasional top does land in the pool, the operator shall leave it only if it falls in during the breeding season (approximately March 1 through July 1) and its removal will disturb newly-laid eggs or newly-hatched amphibians. 

(g) In high elevation land, the landowner may need special permits from the Conservation Commission in towns that have adopted M.G.L. c. 131, § 39A which provides for the Protection of the Mountainous Regions of Berkshire County 

(h) Scenic rivers - Cuts in areas designated under federal and state laws as scenic rivers or wild and scenic rivers may be subject to additional management requirements. See 16 U.S.C. §§ 1271 through 1287, and 21 M.G.L. § 17B, and 302 CMR 3.00 through 3.21. 

(2) Engineering and Logging 
(a) Roads, skid roads and skid trails shall be laid out, constructed, maintained and stabilized 

according to the principles set forth in the BMP Manual.
1. Adequate drainage ditches, culverts, and water bars shall be provided and runoff shall 

be led into appropriate filter strips or hay bale impoundments to remove sediments before 

discharging into wetlands, water bodies, or vernal pools. 

· Comment: Define "adequate", also what will trigger the need for this work?

· Comment: Please clarify whether you mean (for” wetlands”) “Bordering Vegetated Wetlands” or “Wetland Resource Areas” in subsections 1 & 3.

2. All principal skid trails shall be stabilized whenever they are to be left inactive for a 

period of over one month, or whenever the Director or the Director's agent determines 

such work to be necessary. All necessary and required erosion control and stabilization 

work shall be performed by the completion of the operation. 

· Comment: Requires that all principal skid trails be stabilized if inactive for over one month.  Not realistic in certain seasons or necessary in many situations.
· Suggestion: all principal skid trails shall be stabilized to prevent significant erosion as needed when left inactive for over a period over one month or whenever.
3. The forest cutting plan must include a narrative of the erosion control measures to be 

used. The forest cutting plan map must show the location of all truck roads, principal 

skid roads, stream and wetland crossings, and general skid road locations, as well as the 

general location of appropriate erosion control measures. 

· Comment: Most of the time this should be done after a purchaser has acquired the timber.  Based on the individuals equipment and experience these roads are negotiated as to location.

4. Special care shall be taken on sustained steep slopes (grades of 30% or more for a 

slope distance of 200 feet or more) to prevent erosion from roads, skid roads and skid 

trails by closely following the drainage and erosion control practices listed in the BMP 

Manual, particularly the water bars and other measures needed to stabilize steep skid 

roads. When such steep slopes are operated, the specific measures to be used to control 

erosion on these areas must be detailed in the forest cutting plan, and the steep slope 

areas must be indicated on the forest cutting plan map. 

5. Wheeled or tracked harvesting equipment shall not be operated on slopes of 40% or 

more unless special permission is given by the Director or the Director's agent in the 

forest cutting plan. In these cases, the applicant must show that the soils are stable and 

that measures shall be used to minimize erosion during and following the operation.
(b) Wetland Resource Areas and Vernal Pools shall have the following special 

attention: 

1. Wetland resource areas that shall be crossed or logged in or lie adjacent to any 
harvesting activity shall be accurately shown and labeled on the forest cutting plan map and identified on the ground.. 

· Suggestion: Change "any harvesting activity" to "landing areas".  [“Wetland resource areas that shall be crossed, logged in, or lie adjacent to landing areas shall be shown and labeled on the forest cutting plan map and flagged on the ground.”]…

2. Every reasonable effort shall be made, including trying to obtain a right-of-way over 

abutting ownerships, to avoid or minimize access through wetland resource areas. Where a crossing is essential, then existing old accessways shall be maintained and impoved (but not changed) and used provided it is shown that this shall cause less disturbance than constructing a new accessway. Where access, including stream crossings, through resource areas cannot be avoided, every practicable effort shall be made to minimize impacts resulting from construction of new access including, but not limited to, maintaining and improving (but not enlarging) existing access.  Activities shall be conducted when the soil is frozen, dry, or other wise stable to support the equipment used.  Maintenance and improvement  and new construction shall be done to the standards contained in the BMP Manual. Temporary forest drainage structures shall be removed at the completion of the operation and the site shall be stabilized. The installation of permanent stream crossings and the construction of permanent roads involving fill in wetland resource areas requires the approval of the town conservation commission under M.G.L. c. 131, § 40.   
·  Comment: “Temporary forest drainage structures shall be removed at the completion of the operation”.  Does this include waterbars?  If so, shouldn’t it be changed to encourage waterbars being left?

3. Bordering vegetated wetlands shall not be operated except when the ground is frozen, 

dry or otherwise stable enough to support the logging equipment used. When these 

conditions are not met, the forest cutting plan requires special approval by the Director or 

the Director's agent, after showing it shall help avoid significant environmental damage. 

The locations of such crossings shall be marked on the ground by paint or flagging when 

the forest cutting plan is filed, and clearly shown on the forest cutting plan map. If for 

any reason the crossing needs to be changed during the operation the Director or the 

Director's agent must be notified for approval, but no amendment of the forest cutting 

plan would be necessary if the site conditions and method of crossing remain the same. 

4. Vernal pools provide critically important habitat for a number of rare and 
endangered species in Massachusetts. Certain precautions must be taken when harvesting in the vicinity of such pools to minimize impacts and preserve the character and physical 
environment that these species require. Although these pools may only actually be filled with water for a brief period of time in the spring, the most important measure that can be taken to protect the habitat is to recognize pool locations even in the "dry" season and take precautions to preserve the local environment around the pools. The standards for all vernal pools are as follows:
(a) No equipment shall be allowed to operate within the vernal pool depression at any time of the year. 
(b) Similarly, stacking logs or otherwise creating soil compaction in vernal pool depressions 

is not permitted. 

(c) Operating logging machinery within approximately 50 feet of a vernal pool during 

mud season (generally March and April), shall be avoided.  Creation of ruts within 200 feet of a vernal pool by logging machinery shall be avoided to prevent disruption of migration routes of endangered salamanders.  Similarly, the actual vernal pool depressions shall not be physically altered so that its ability to seasonally hold water is not impaired. 

(d) Tree tops or slash should not be allowed to fall or be placed into vernal pool 

depressions. While many amphibians use downed woody material to attach their eggs to, 

no additional material should be added to a pool. If tops or branches do fall into a 

depression, they shall be removed. Similarly, existing natural woody material shall  

not be removed from vernal pool depressions. 

(e) Filter strip restrictions apply within 50 feet of a vernal pool in order to maintain cool, moist conditions necessary for amphibians that use vernal pools. 

· Comment: 4 above should be eliminated or only take effect if there was evidence that fairy shrimp existed in the pool.
5. All stream crossings shall be built, maintained, and stabilized according to the 

principles set forth in the current edition Massachusetts Forestry Best management Practices (BMP) Manual, and by methods shown on the table below. All stream crossings shall be made at right angles to the stream channel, designed to accommodate at least the 25-year storm and built and maintained to the standards set forth in the BMP Manual. Crossings involving fill are deemed permanent crossings and therefore subject to filing of a NOI with the local conservation commission.  All banks and approaches to stream crossings must be adequately stabilized. All stream crossings shall be accurately mapped and labeled on the forest cutting plan map and marked on the ground with paint or flagging at the time the forest cutting plan is filed. If for any reason the crossing must be changed during the operation the Director or the Director's agent must be notified for approval, but no amendment of the approved forest cutting plan would be necessary if the site conditions and method of crossing remain the same. 

Table 2. Acceptable mitigation methods for crossing streams. 

	Banks
	Streambed
	Acceptable Mitigation Methods

	Shallow
(<1 ft.)
	Rocky
	Ford (with approaches stabilized), corduroy, bridge

	
	Soft
	Corduroy, corduroy with culvert, bridge

	Steep
(>1 ft.)
	Rocky
	Corduroy, bridge

	
	Soft
	Corduroy, bridge


· Comment: Acceptable Mitigation Methods for Rocky Shallow Streams:  “for” should be “ford”.

6. Where a permanent culvert that has been approved by the local conservation commission is to be used, the forest cutting plan must state the diameter of the culvert based upon the culvert sizing table in the current edition of the BMP Manual. 

· Suggestion: "Where a permanent culvert"…  Should add the word new before the word permanent since existing culverts would not need the sizing information required in that passage.

7. Within 1,000 feet upstream of a public water supply reservoir, measured along the 

course of the stream from the highwater mark of the reservoir, all stream crossings must 

use a temporary bridge. 8. All soils exposed during work shall be stabilized as needed according to the standards set forth in the BMP Manual. 

· Suggestion: "Within 1000 feet upstream of a public water supply reservoir,” . . . all stream crossings must use a temporary bridge". Would be clearer to state all new stream crossings shall be by bridge, as there can be existing culverts or permanent bridges already in place that would be perfectly acceptable.

(c) Filter Strips shall be left along the edges of all water bodies and Certified Vernal Pools. 

To prevent soil compaction it is essential that no logging equipment run over the surface of 

the ground within the filter strip, except 

1. to reduce environmental damage which is shown to be necessary by a statement in the approved forest cutting plan, or 

2. at a stream crossing, or 

3. on a pre-existing logging road or 

4. in filter strips greater than 50 feet, beyond 50 feet from the water body. 

In these cases, equipment can operate in the area beyond 50 feet of the water body in order to  harvest trees, provided that no principal skid trail is located within the filter strip, that 

disturbance of the forest floor is kept to a minimum, and any disturbed soil is promptly 

stabilized. In all cases, cut trees shall be pulled out of the strip and slash shall be treated as 

required by law (M.G.L. c. 48, § 16). 

(d) Landings shall have all unnatural debris such as cans, papers, discarded tires, metal parts 

and other junk removed. Waste wood such as branches, cut log ends and logs shall be placed 

neatly to improve the appearance of the landing and promote rapid decay. The soil shall be 

stabilized and if necessary seeded to grass at the end of the operation. To reduce the tracking 

of mud onto public roads to a safe level during the operation, part of the access road shall be 

graveled or mulched, or use shall be curtailed during wet weather or mud shall be 

immediately removed from the public road. 

· Comment: define "neatly"?

· Comment: “Junk” on the landings… DCR authority to regulate aesthetics is questionable???

· Suggestion:  11.05 (2) (d) page 47, be removed.
(3)   Volume Standards. For the purposes of determining volumes on lots claiming an exemption or on lots where no forest cutting plans are filed, or for settling disputes relative to M.G.L. c. 132, §§ 40 through 46, the following standards shall be used (merchantable material left on the lot, but not utilized, shall be included):
(a)   Equations - All volumes shall be measured in terms of board feet or cords. Board foot and cord volumes are defined as follows:
1.   Board foot volumes shall be computed using the Form Class 78 International ¼-Inch Log Rule. The formula is:
[image: image1.jpg]Volume = .0460436_DBH " “*_HT "“_F




where,

· Comment: Formula is not readily discernable. Formula should be made legible.

DBH = diameter at breast height
HT = merchantable height in feet
F = 0.78

2.   Cord volume shall be computed using a conversion factor of one cord equals 80 cubic feet of solid wood. The formula for computing cubic foot volume is as follows:

[image: image2.jpg]Cubic foot volume = V1_V2_V3_80



where:
V1 = .001xDBH
V2 = 1.94 + (.01xDBH)
V3 = (.026xHT) - (.000156x>HT2) + (.32xHT)

3. For the purpose of determining threshold volumes on harvests involving both board 

feet and cords, two cords shall be considered equal to 1,000 board feet. 

(b)   Measurement Standards

1.   Board Feet - minimum diameters for board foot volume are assumed to be ten inches DBH for both softwoods and hardwoods to an eight-inch top-diameter (outside bark).

2.   Cordwood - minimum diameters for cubic foot volume are six inches DBH to a four-inch top diameter (outside bark).

3.   DBH - diameter at breast height (four and one-half feet) to the nearest one-inch class (for example, a 10-inch tree ranges from 9.6 to 10.5 inches). If the trees have been severed, the DBH shall be estimated using the equations and procedures given in "Predicting Diameter at Breast Height for Stump Diameters for Northeastern Tree Species" by Eric H. Wharton, USDA Forest Service, NE-322, 1984. Stump heights are assumed to be one foot or less.
· Comment: States that DBH of cut trees will be estimated from procedures given in "Predicting Diameter at Breast Height for Stump Diameters for Northeastern Tree Species" by Eric H. Wharton. In practice, my company has found severe problems with this guide when used with stumps cut low to the ground (i.e. less than 6" in height).  The practice of cutting stumps low or even flush with the ground is increasing, as operators strive for better utilization.  

· Suggestion: provision be added to this passage allowing for adjustment to DBH calculation in the case of stumps cut lower than 6" in height.  Otherwise, there may be some wildly inaccurate DBH and volume calculations in cases where stumps are cut very low.

· Comment: Multiple methods within one stand were intended and should be specifically allowed.  It should be very clear that we will map stands but not treatments.
4.   Height - height shall be measured (or estimated) in number of half-logs to a top diameter outside the bark of eight inches for sawlogs and four inches for cordwood. A half-log is eight feet. If the trees are cut, the height shall be measured either using the tops left, if in place, or by making a local height over diameter curve from trees left within the cut. If all trees and tops are removed, the height-over-diameter curve shall be made from the closest like timber stand.

5.   Soundness - Trees shall be given full measure for height and diameter. Any defect in the tree shall be accounted for by application of a soundness factor, as shown in Table 3. The volume to be deducted for defect from each half-log shall be obtained by multiplying the soundness factor by the gross volume of the half-log. The half-log volume shall be determined by multiplying total tree volume by the appropriate percentage from Table 4.

Table 3. Determining tree defect (soundness).

	Soundness
Class
	Factor
	Soundness
Range

	1
	1.00
	96 – 100

	2
	.93
	89 – 95

	3
	.86
	82 – 88

	4
	.78
	73 – 81

	5
	.65
	50 – 72


Table 4. Guide to the percentage of a tree's total volume contained in each half-log.
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 Half-logs less than 50% sound shall not be tallied. The soundness factor shall be applied to the volume measure of half-logs of sound volume greater than or equal to 50%.

6. Tops - the tops of sawlog trees shall not be included for the purposes of determining 

the threshold volumes when they are lopped in accordance with the slash law (M.G.L. 

c. 48, § 16). 

11.06: Rare and Endangered Species 

M.G.L. c. 131A (The Massachusetts Endangered Species Act) and 321 CMR 10.00 prohibit 

the Take of any state-listed rare plant or animal species. Forest cutting plans must comply with the applicable endangered species statues and regulations. Forest cutting plans for lands 

containing Estimated Habitat of Rare Wildlife or Priority Habitat for Rare Species are subject to the special approval procedures in 304 CMR 11.04(6). 

11.07: Timber Harvester License 

(1) The Director shall issue a Massachusetts Timber Harvester License annually to a person, 

firm, or corporation when the applicant: 

(a) submits a completed application on a form approved by the Director; 

(b) pays by a negotiable check or money order the currently established annual fee; 

(c) submits evidence that the applicant is familiar with, and has consistently complied with, 

the Massachusetts and applicable federal laws governing forest land, forestry, and forest 

harvesting; and 

(d) certifies that the applicant is in compliance with state tax laws and other state and local 

laws, ordinances, and regulations governing forestry property, public health, and safety. 

(2) A timber harvester license is valid only for the person which it is issued. A firm or 

corporation may hold a timber harvester license for employees identified on its application; 

however, each employee so named shall meet the requirements of 304 CMR 11.08(1)(a), (c) and 
(d). Every person, firm, or corporation harvesting wood products for hire or profit on an 

operation not exempt from M.G.L. c. 132, §§ 40 through 46 shall have his, her or its own timber harvester license.
· Comment: States that employees shall meet the requirements of 304 CMR 11.08 (1) (a), (c), and (the sentence ends there - something is missing, presumably (d)?  The11.08 reference does not exist.   It is assumed that the correct reference should be 11.07…

·  Comment: “Every person, firm or corporation harvesting wood products for hire or profit on an operation not exempt from MGL. C. 132 sections 40 through 46 shall have his, her, or its own timber harvesters license”.  This does not allow for new loggers to be trained.  

· Suggestion: the following should be added:  “A licensed timber harvester may have one or two timber harvester trainees on the job under his direct supervision.”

(3) The landowner or the landowner's agent shall notify in writing the Director or the Director's 

agent of the name, address, phone number, and license number of all licensed timber harvesters 

operating under an approved forest cutting plan. 

(4) The landowner shall have a licensed timber harvester on the site whenever work is done.
· Comment: Many times there is accessory work done on harvesting operations by people who aren’t timber harvesters (i.e.: truckers picking up logs or unloading equipment, equipment operators building or grading roads, truckers dumping gravel, etc) when no logging is going on.
· Suggestion: To allow for the above, this section should be eliminated; types of work defined, and/or be modified as follows: “The landowner shall have a licensed timber harvester on the site during any harvesting operations.”

(5) Each licensed timber harvester shall obtain a copy of the approved forest cutting plan and have a copy on the site whenever work is done. The licensed timber harvester is responsible for 

compliance with the terms of the approved forest cutting plan and 304 CMR 11.00. 

(6) After an opportunity for hearing is provided, the Director may revoke or suspend a licenses for any violation of M.G.L. c. 132, §§ 42 through 46 or regulations promulgated there under. The Director shall consider evidence of criminal conviction in another jurisdiction under laws and regulations analogous to those identified in 304 CMR 11.08(1)(c) and (1)(d), or revocation of a timber harvester license issued in another state, sufficient ground for withholding, suspending, or revoking a Massachusetts Timber Harvester License. 

11.08: Severability 

If any provision of any part of 304 CMR 11.00, or the application thereof, is held to be 

invalid, such invalidity shall not affect any other provision of 304 CMR 11.00. 

11.09: Effective Date 

(1) 304 CMR 11.00 shall take effect on ______________ 2007 and shall apply to all notices of intent to cut and forest cutting plans filed on or after that date and any subsequent procedures related to such filings made on or after that date. 

(2) All proceedings and actions commenced under M.G.L. c. 132, §§ 40 through 46 prior to the effective date of 304 CMR 11.00 shall remain in full force and effect under the prior applicable regulations except that the Director or the Director's Agent shall not grant more than one year extension any forest cutting plan approved prior to the effective date of 304 CMR 11.00. 

REGULATORY AUTHORITY 

304 CMR 11.00: M.G.L. c. 132, §§ 40 through 46. 

General Comments

· The proposed illegal regulations are an attempt to circumvent the agricultural exemption that preempts local regulatory control.  Farmers have long been stewards of a majority of the Commonwealth’s forests and have strived to maintain a healthy timber industry in Massachusetts.  The proposed regulations are too complex, not comprehensible, confusing and ambiguous.  If the Committee has determined that a problem exists in the industry it should post appropriate guidelines.
· The State Forester’s time will consist primarily of monitoring cuttings, and not with educating and helping the public, etc. 

· There will be a loss of flexibility and creativeness in a consulting forester’s work due to over-regulation by the three levels of management above that forester; State Forester, Conservation Commission, and NHESP. 

· We are micro-managing ourselves out of a job because the cost and time needed to complete all the requirements is becoming so great. In a state where land is fragmented at an ever increasing pace, management on small parcels becomes economically infeasible very quickly. As we have more and more small, privately-owned parcels, we will have less overall management and less managed lands. The results will be ecological and economic stagnation. I would, therefore, like to see this be the end of regulation.  Perhaps some time could be devoted to how we, as land managers, can help the thousands of small private forest landowners in a more economically sustainable manner.  Currently work cooperatively with other consulting foresters to manage abutting small parcels of woodland. I would like to see a map or database designed to supply the names and locations of managed lands and their managers. This would allow me to call another consulting forester and work cooperatively. Having a bigger land base to draw from would mean more options for the landowners. 

· Never had a problem with this, after having looked at, carefully considered options, and marked trees on a property, that my judgment of what is needed to maintain a healthy forest would be judged inappropriate and that the State Forester’s knowledge would be deemed ‘correct’.  This could create tension between the forester and the landowner, as well as with the State Forester. 

· Cutting Plan form, Has any thought of how the regulatory changes will be placed on a revised Cutting Plan form? The present form is not user friendly especially when compared with other state agency forms such as the forms used by DEP.

· Proposed changes in the regulations give enough freedom to really utilize harvesting methods for water quality, wildlife, and aesthetics. 

· The proposed changes to the regulations appear to remove the rights of landowners to determine the economic maturity of the trees growing on their land. 

· W are not clear why any changes in the Chapter 132 regulations are needed at this time – according to the statistics presented at last year’s Forest Forum, most Cutting Plans filed for timber harvests are as part of long-term management and the Long Term/Short Term forms put into effect a couple years ago seem to be working reasonably well.

· I have heard explained and looked over the recommended changes to the 132 regulations.  In my opinion most of them are not needed.  I was at a MAPF meeting just two weeks ago to talk about the changes and one of their licensed foresters stood up and asked why are we changing something that does not seem to be broken.  I feel we still have a long way to go before we make any changes to 132 and needs further review.
· My concern also is if we change so many things in 132 do our agreements with Natural Heritage, Conservation Boards change or go away in their eyes.

· I feel all people involved in the 132 changes like Foresters, Loggers, Timberland Owners, Sawmill Owners and maybe even Truckers need to be on the sub-committee to recommend these changes in all their best interests not just a select group.

· Recommend that the DCR amend the narrative standards section to reflect the final format of the Ch.132 form that is being developed by Carmine Angeloni.
· The landowner still owns the trees and to avoid a taking this issue should be addressed, while still providing for a healthy forest.

· The standards for silviculture are really needed, but the silvicultural sub-committee operated in a vacuum and the standards were developed in a vacuum without a wide-based committee structure and have suffered as a result to meet the test of satisfying all interest groups which is of course the test of any good regulation.  Why was there not a "landowner perspective" included???  The option was available and clearly not chosen.  To deal with the 20 percent of work that was unacceptable, these regulations will place a huge burden on 40 plus percent of acceptable applications.

· On the one hand we need rehabilitation, maintenance and protection of forest lands for the purposes identified in the act, and at the same time we need desperately to make forest owners love their forestland so they will not develop it.
· Committee is charged with the preparation of "tentative minimum forest cutting practices and guidelines". I suggest that the landowner is the key to this equation and you may have left the landowner out of the discussions.
· The proposed regulations in front of us do not resemble the average forestland owner's interests, but rather the interests of a group of foresters focused on "products".

· In addition, the proposed regulations have a new requirement that trees to be harvested within wetland resource areas be marked.  These are reasonable requirements, they will give service foresters the tools that they need to efficiently regulate harvesting in and around wetland resource areas and they should be retained in the regulations.

Questions

· Are landowners being limited or regulated as to how they can sell portions of their investment in their land?

· Are forest landowners in Massachusetts a minority group? 

· Does "Land Devoted to Forest Purposes" include landowners who may practice Agroforestry?
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