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11.01: 
Authority and Purpose 
· The new changes appear to be inflexible and not consistent with all of the purposes defined under this section.
· Suggestion: “Forest Growth” vs. “Forest Purposes”. Change back to Forest Growth…

11.02:
Statement of Jurisdiction
11.02 (4) & 11.04: (2) (a)?

· Comment: The permitting requirements imposed by this section will generate significant costs to the landowner.  Such costs include but are not limited to mailing notices to all abutters to the lot being cut, the application fees to both the municipality and state for delineation and the costs for the municipality to hire a professional for “peer review” that is paid for by the landowner.  Whereas large tracts of land might have many abutters combined with the ease of an abutter to appeal a decision of a Conservation Commission, cuts could be delayed for many years.  Consequently, many land owners who have to go through such procedures will opt for more permanent crossings and abandon the practice of temporary crossings.
11.02: 4 (e) & 11.05 (2) (b) 2.:
· Comment: Temporary crossings and Fill
This topic needs major work and the suggestion is to move it into guidelines so it can be revised as progress allows.  By sending a landowner to the Conservation Commission for a temporary crossing we are causing unnecessary costs and burden and delays.  When a landowner spends $2,000 to $4,000 to get approved it will rachet up the costs and encourage permanent crossings and houselots.  It is exactly this type of topic that we should look to DCR forestry to take the lead on and come up with a single source responsibility solution that addresses the concern of the wetland interests.

(3):

· Comment: Many items that may or may not be a “change of use”.
Consider a scenario: A land owner in chapter 61 in a town that is revising its zoning regulations files a preliminary subdivision plan two days before the town meeting vote and a definitive subdivision in a timely fashion and is approved.  Perk tests have been done, flags up, subdivision plan on record.  The landowner has 100 acres with 8 acres of wetlands, and files a Chapter 132 application that meets the silvicultural guidelines and is refused.  The landowner goes to the Con Com with a RFD and receives approval to work on the upland and stays away from the wetland as required.  The landowner is now free to cut the 90 acres without a cutting plan. 

When I brought this scenario up to an official level and suggested we could plug that hole I was told that a good way to do that was with a Local Wetland Bylaw that regulates forest cutting.  When we got going on CH132 in 1982-4 one of the main goals was to create a comprehensive bylaw and guidelines to preempt local regulations and create a single source process.  This is not the way to go here, absolutely the wrong direction.

Suggestion: Any plan that meets the guidelines gets a plan.  All references are changed to reflect this "notwithstanding the above, a plan that meets the guidelines of MGL 132 shall be issued a cutting plan".

(3) (a) 1:

· Comment: New language has been added to the list of non-exempt activities under the Act to include maintenance cutting and clearance of “private ways or driveways”.  No definition has been supplied to allow us to understand what is defined as a private way or driveway.  Without such definition, it would appear that this language would seek to remove the exemption for cutting to open or keep open roads leading into the landing of a woodlot. Any landowner who is seeking to carry out long-term management of a woodland needs to be able to access it.  Harvests under the Act cannot be carried out if you cannot get reasonable, economic access to the lot.  If permanent culverts or stream crossing s are necessary to access a woodland, they clearly would need to be authorized by the local conservation commission through the limited project process, but there is no need to burden landowners with having to apply year after year for conservation permits just to remove downed or leaning trees from their access road to be able to work on their woodlands.

(3) (a) 4.:  
· Comment: One year is necessary to affect work in a appropriate fashion.  Suggestion: change back to one year.

(3)(a)5:

· Comment: Removes from jurisdiction of the act land deemed to be "evident" or contemplated to be in a use change mode, whether that change mode is now or sometime in the future.

· Comment: Long run-on sentence that could be subject to misinterpretation.  Concerned that people may take the references to permits in the first two clauses as somehow affecting the last clause, which relies on the new Physical Evidence definition.  
· Suggestion:  change the punctuation as indicated below:
“Clearing lands for the purpose of changing land use, such as: i) the creation of a house lot, a subdivision, for mining gravel, or for any other activity requiring town or city permits, when supported by the issuance of the necessary permits prior to the start of cutting,; or, ii) in the event no permits are required, when the landowner delivers to the Department and the local conservation commission a written report certifying the proposed change in land use:, or iii) activities associated with anticipated changes in land use, including development for residential, commercial, industrial or other non-forest related purposes when supported by physical evidence of such changed land use;” and

AND / OR

If the Director or Director's Agent in his/her sole discretion, based upon written or pictorial evidence, determines that a landowner who has filed a Cutting Plan does not intend to devote the land to forest purposes (as defined herein), he or she may reject the Cutting Plan regardless of whether any permits or approvals for changing land use have been sought or obtained by the landowner.
Either or both of the above changes would better clarify the intent as discussed at the State Forestry Committee meetings.

(3) (c):

·  Comment: Allows a plan to be rejected if the forester determines that land is not devoted to forest purposes.  The Director should not be given the power granted by 11.02 (3) (c) because it requires the Director to be a mind reader and a diviner of people’s intentions.  All regulations should be based upon facts and evidence. 
Suggestion: delete 11.02 (3) (c).
· Comment: The problem with misuse of Chapter 132 cutting permits to pave the way for development and circumvent Chapter 131 identified by the SFC in its recent deliberations is not adequately dealt with in the draft regulations.

· Suggestion: rewrite sub-subsection (c) (at the very end of Section 3) to address this oversight with the following language:

 "If the Director or Director's Agent in his/her sole discretion, based upon written or pictorial evidence, determines that a landowner who has filed a Cutting Plan does not intend to devote the land to forest purposes (as defined herein), he or she may reject the Cutting Plan regardless of whether any permits or approvals for changing land use have been sought or obtained by the landowner."

 The requirement for written evidence is fairer to the landowner, and the courts would likely agree.   Explanation:  This proposed solution was to rewrite the final paragraph of section (3): 11.02 (Jurisdiction) Subsection 3 (Acts Exempt Under the Act).  The committee has discussed the problem of landowners who seek a cutting plan under 132 in order to avoid the WPA when their real intention is to develop the land. The language proposed above deals with this specific problem, and not with other related problems about landowner intentions; that is why it takes the form of a rewrite of the last paragraph in Section 11.02 (3).  In the course of a phone conversation with Dolores Boogdanian on February 1, she explained that there are two distinct problems with landowner expectations.  As written, 11.02 deals with one problem identified by the Committee but not with the other.  Therefore I am proposing the rewrite above.  Attorney Boogdanian indicated to me that she is in agreement with this clarification of the problem that was so extensively discussed, so I am assuming that the omission of this clarification was an oversight.

(4) (b) 1:
· Comment: The revised regulations (304 CMR 11.00) contain language that would require that wetland resource areas on property being harvested under the jurisdiction of Ch. 132, s. 40-46 be identified on the ground.  The references are found in 11.02 (4) (b) 1 and 11.05 (2) (b) 1.  The latter reference specifically says, “Wetland resource areas that shall be crossed or logged in or lie adjacent to any harvesting activity shall be accurately shown and labeled on the forest cutting plan map and identified on the ground.”  The phrase, “identified on the ground,” is not defined in the regulations, but a reasonable person would assume that it means that the boundary of the wetland area must be visibly flagged or painted. 11.02 (4) (b) falsely states that the WPA regulations, 310 CMR 10.04 would require this identification on the ground.  Indeed, a reading of 310 CMR 10.04 reveals no such requirement.  
To properly map both vegetative species need to be identified and soil testing performed.  The specific language of the regulations will require that such mapping be performed by a professional (either a soil scientist, hydrologist, or wetland biologist).  In the context of a forest harvest this level of identification of wetlands is unnecessary and it places an unnecessary economic burden on the landowner.  Creating additional costs for landowners will ultimately result in reducing their value to retain forests and increase the chance to subdivide for house lots.  Since no activity undertaken under the authority of these regulations can result in a permanent alteration to a wetland resource area there is no justification for having these areas identified on the ground.  Harvesting activity is temporary in nature and the existing regulations regarding crossing or harvesting in wetlands provide sufficient protection for these areas without requiring their identification on the ground.  The existing regulations do require that stream and wetland crossings be identified on the ground and also require that trees within wetland resource areas that will be harvested be marked, providing sufficient identification for the Director to make his determination.  Identification on the ground of wetland boundaries adjacent to harvesting activity requires considerable time and effort on the landowner’s behalf but does not improve the Director’ s ability to evaluate the operation, since these areas must already be shown on the cutting plan map.  Furthermore, this stipulation raises the question of the Director’s ability to evaluate the identification of the wetland boundary.
· Suggestion: that the phrase, “identified on the ground”, be removed from the above-referenced sections and that the language in the existing regulations be restored.

(4) (c):
· Comment: If a cutting operation is “exempt from the Act”, the inclusion of discretionary jurisdiction is confusing.  The use of the word “may” in this section is confusing and will lead to discretionary decisions.
(4) (e):
· Comment: Proposed regulations would require temporary structures installed under a cutting plan to be removed within 6 months of the completion of cutting. Yet the WPA Regulations 310 CMR 10.04 (b) 16.c.iii allows for temporary structures to be removed after one year.  Often after the completion of a job, proper weather conditions for removal of a temporary structure from a stream do not occur with six months. Also, when it comes to regulation consistency is good, inconsistency is not.
Suggestion: Change proposed regulations to allow one year within which to remove temporary structures. 

(3) (a) 1:  
· Comment: Private ways and driveways.  This section is not well thought out and will limit the forest owner's ability to keep his woods road and fire access roads open etc... Suggestion: delete the phrase "private ways and driveways".
· Comment(s): Pages 4 and 42 (and elsewhere as may occur)

1. The level of wetland identification necessary to protect the wetland resource from forest management is not the same as a subdivision.

· What constitutes "properly mapped"?

· What constitutes "identified on the ground"?

· What constitutes "accurately shown"?

2. Wetland crossings are now flagged and should be.  It can be said that a forester's license does not cover wetland work.

· At what point does the wording require a wetland specialist?

If so, it is a cost that a forest landowner can not afford.

3. Landing areas have the highest risk.

· Suggestion: (page 4, Section 11.02: (4) (b) 1. / page 5) Change to read: ["Wetland resource areas that are to be crossed, logged or lie adjacent to landing areas are properly mapped in the forest cutting  plan and identified on the ground.]
11.03: Definitions
General Comments / Suggestions
· Definitions will aid State Foresters, Consulting Foresters, and Harvesters work more harmoniously together because each will understand the intention and procedures proposed prior to a cutting.

· Throughout, it seems that terms that are defined in the Definitions are typically capitalized.  The terms Wetland Resource Area, Bordering Vegetated Wetland, and Vernal Pool are sometimes capitalized and sometimes not in the draft regulations.

· Suggestion: DCR develop a definition for the word "predominantly" that holds the meaning "much greater in number or influence" rather than a simple majority.

Approved Forest Cutting Plan
· Comment: Last sentence --should delete “represents” from this sentence as it is nonsensical with it in there.

Buffer Zone & Buffer Strip
· Comment: Clarify distinction between BUFFER ZONE & BUFFER STRIP throughout.
Classified Land
· (amend), “as provided in M.G.L. c. 61, 61a, 61b.”

Clearcut
· (amend), “means a regeneration method in which all trees in a stand (including small unmerchantable trees) are cut in a single harvest operation, producing a fully exposed microclimate for the development of a new age class from natural seeding, direct seeding, or planting seedlings.  Clearcuts are defined as cutting areas of this type that are larger than 2 acres in area.” (See Patch).
· Comment: 1/2 acre is too small an area to trigger the sensitive word "clearcut".

· Suggestion: (amend), here and in standards to 2 or 3 acres (change 1/2 to 3 (or 2)).

  Employee of licensed timber harvester:
· Comment: This definition, in the MFC proposed recommendations, (11.03, page 9) is contrary to the definition of employee included in several state and federal statutes.  By defining it in this manner the State Forestry Committee places themselves in opposition to OSHA, the IRS, and the Massachusetts Workers Compensation Board, which all have detailed definitions that are used to determine employment status.  This status is extremely important in regards to taxes, including workers compensation taxes, and liability in the event of a workplace accident.  This is an extremely serious issue and it is clouded by this definition.  If it is deemed necessary to define this term, then… 
· Suggestion: regulations should reference the existing definitions found in other state and federal law. 
· Suggestion: delete this topic all together.
Forest Land

· Comment: limited only to land with 15 pct crowns and 7.5 BA, plantations or land being regenerated.

· (amend), as is contained in the current Ch. 61 law, (Chapter 394 of the Acts of 2006 / amends Section 1 of Chapter 61).
Forest Products

· Comment: is limited to logs and biomass.

· (amend), to match the definition of forest products contained in the current Ch. 61 law, (Chapter 394 of the Acts of 2006 / amends Section 1 of Chapter 61): “wood, timber, Christmas trees, other tree forest growth and any other product produced by forest vegetation.”  This would keep Ch. 132 in line with Ch. 61, and it would also recognize the focus on promoting non-traditional products from forest land.  

Land Devoted to Forest Purposes

· Comment: The MFC proposed recommendations have substituted the phrase “land devoted to forest purposes” for the existing phrase “land devoted to forest growth.”  Ch. 132, section 40 states that the Act applies to land devoted to forest growth.  In this draft of the regulations the term forest growth has been replaced by forest purposes.  These citations are in:


11.01 (2) (c) (page 2)


11.02 (1) (page 2)


11.02 (3) (c) (page 4)


11.02 (4) (b) 2. (page 4)


11.03 (page 10 - definition of Land Devoted to Forest Purposes)


11.03 (page 12 - definition of Physical Evidence, part (b))


11.04 (9) (b) (page 26)

· Comment: Land Devoted to Forest Purposes is defined (page 10) as land used to manage, cultivate, regenerate, and use forest products (defined only as wood products).  The very act of proposing a harvest of forest products then means that the land is devoted to forest purposes.  This then means that the provision in 11.02 (3) (c) (page 4) granting the Director the power to reject a plan if he determines (in his sole discretion) that the land is not devoted to forest purposes, is moot.  If a plan is filed stating that the landowner intends to harvest trees, then the land is devoted to forest purposes, and the Director would have no basis for saying it isn’t.  Keep in mind that in order to have a plan approved it must meet all the other provisions of the Act and regulations, meaning that a silvicultural system has been proposed, which further points to the intent to devote the land to forest purposes.

· Comment: The MFC recommended change from “forest growth” to “forest purpose” places too confining a definition on land that can be subject to the Act and will therefore lead to less land and activity being covered by the regulations.

· Suggestion: change “forest purposes” back to “forest growth”.

Comment: 
· Is currently limited to forest products only and with no "inconsistent use pursued by the owner".  Should be amended to reflect the wide range of interests of the forest landowner which will also reflect the purposes of Chapter 132 identified in 11.02: (2) (a).

· (amend), insert the phrase “or for purposes such as improving wildlife habitat and recreation” after “products” in line 2 and before the subsequent.
Marking of Trees
· (amend), “means placing clearly visible paint marks on each tree to be cut, on both the bole at approximately breast height, and on the stump.  The tree should be marked so as to leave the stump mark visible following harvest.  For patches and clearcuts (1/2 acre and larger), the boundary trees of the cutting area can be marked with paint to indicate that all trees within the area will be cut.  Alternatively, marking with paint can be used to designate the trees that are to be left uncut within a cutting area for which the boundary is clearly marked.”
· (add at the end of the definition), "In a situation where all individuals of one species are to be harvested, and that intent is so indicated on the cutting plan, the service forester may consider the trees of that species to be marked for purposes of harvesting without the necessity of marking the trees of that species with paint."

Patch
· (amend), “means a cutting area that is similar to a clearcut, but is only ¼ to 2 acres in area.  Patches can be incorporated into the selection method of regeneration (see Selection Cut) or can be even-aged stands.”
Patch Cut
· Comment: Patch cut size should be increased to 2 or 3 acres to avoid the clearcut issue.

·  (delete definition), delete definition of Patch Cut.
Physical Evidence
· As used in the regulations, the term “physical evidence” the regulation attempt to override preempted agricultural activities of the Wetland Protection Act.  

· The “observable activities” set forth in the definition are often performed to establish value of the property for lending purposes or in the instance of many individuals for estate planning purposes.  The intent of the activity often times are not known to the service forester who has the sole discretion of making such determinations.

· There are many legitimate reasons for a private landowner to conduct such activities as surveys, perc tests, wetland delineations, etc.  It is necessary for landowners to have the right to assess the value of their land in order to enroll in any CR programs as well as simply applying for a bank loan.
· The definition, in the MFC proposed recommendations, oversteps the state’s authority and its ability to determine intent.  Percolation tests, excavations, signs, surveyor’s flags, or fencing do not reflect a landowner’s intent to change land use and cannot be used to prove it.  There are many legitimate reasons why these things may exist on a parcel of land and they in themselves may not indicate that there is any intent to change the land use (i.e. - preparatory to filing or seeking funding for a Conservation Restriction) and are entirely consistent with the use of the land for forestry purposes.
· This paragraph is contradictory to the recent change to Chapter 61 that removes the former restriction in Section 5 that land with a subdivision plan could not be enrolled in Chapter 61.  The new law allows Chapter 61 land to have subdivision plans approved to assist landowners in dividing land for estate planning or land protection purposes.  If a landowner files a cutting plan for a silviculture based harvest, they deserve the presumption that they plan to continue the land in forest use.
· Suggestion:  add “grazing,” after “planting” in line 3, before “or fencing”, as some landowners may temporarily graze animals in newly cleared ground before the land is fenced or stumps, etc. are cleared.
· Suggestion:  paragraph (b) of the Physical Evidence, definition should be deleted.
Reserve Trees or Reserves
· (amend), “means overstory trees of the dominant or codominant crown class (12 inches dbh or larger) that are retained after the completion of a clearcut with reserves, seed-tree cut with reserves, or shelterwood cut with reserves, to grow for all or most of the next rotation.”
Salvage
· Comment: Often combined with additional work in the same stands when entry for salvage occurs.

· Suggestion:  add after the comma: “and although usually with no silvicultural objective other than the removal of the injured or threatened trees, “salvage operations may be combined with other silvicultural treatments.”
Salvage/Sanitation Cuts
· (amend definition), “means a timber operation to cut and utilize trees which are dead, badly injured, or clearly threatened, usually by natural causes, and with no silvicultural objective other than removal of the injured or threatened trees.”
Seed Tree Cut

· Comment: re: "except for a small number of trees", define small number of trees.

Selection Cut
· (amend definition), “means a regeneration method in which an uneven-aged stand is regenerated and maintained (a) by cutting mature trees in groups (up to ¼ acre), or in patches from 1/4 to 2 acres in order to establish regeneration or release advance regeneration, and (b) by thinning or releasing trees of smaller size classes.”
Shelterwood Cut
· (amend definition), “means a regeneration method in which most trees are removed in the shelterwood establishment cut, leaving those needed to produce both seed and sufficient shade to establish a new age class in a moderated microclimate.  The shelterwood overstory is later removed in one or more overstory removal cuts after the regeneration is established.”
Steep Slope
· definition is stated twice – the one after “Stocking” should be deleted.

Take
· Comment: Fix capitalization – change to title case instead of all CAPS.

Wetland Resource Area 
· Comment: Underlining is missing.
New Definition Suggestions:
· Abutters (new): [“an abutting landowner as shown on a current town property map whose property was not within 200 feet of the cutting area at time of original Cutting Plan approval but whose property has become within 200 feet of the cutting area as a result of a change in cutting area occurring after the original approval.”].  The only "change in cutting area occurring after the original approval with abutters" that should require notice are abutters that have become new abutters because the cutting area has been expanded to now bring them within the 200 foot area.  To have to go and re-verify if a house or land has changed ownership is burdensome and unnecessary, and not required by other permit processes.

 

· New Abutter: “a landowner or landowners whose land becomes within 200 feet of an expanded harvest area in an amended cutting plan.  The term does not refer to changes in ownership of abutters to an existing approved cutting plan”.
· Forest Purposes: Create a definition that  includes "other forest values".

· Group Selection: “means a selection cut in which regeneration is established by cutting small groups of mature trees (¼ acre or less), and thinning and release treatments are used in younger age classes.  Groups can be as small as a single mature tree, but in most situations, a single-tree opening will not be large enough to produce a regeneration response.”

· Improvement Cut: “means an intermediate treatment that removes less desirable trees to improve quality and species composition of a stand; it is often the first treatment in an unmanaged stand.”
· Patch Selection: “means a selection cut in which regeneration areas are established in patches up to 2 acres in area; the proportion of the stand to be cut is determined by area control, in order to create an uneven-aged stand.  The areas between the patches can be thinned or left unthinned.”

· Thinning: “means an intermediate treatment that reduces stand density to achieve one or more of the following: increase individual tree growth rate, improve species composition and stem quality, and enhance forest health.”

11.04: Procedures
· Comment: The requirements contained in this section impose higher standards on certain land such as Chapter lands and state restricted property than non-Chapter land lots or non-state restricted property such as land owned by conservation trusts.  Specifically only a licensed forester may cut on Chapter land and such a requirement is not imposed on non-chapter land where the forest plan may be prepared by the landowner.  Such a requirement again becomes costly and overburdening to landowners.

(2) and (4):
· Comment: In the situations included in subsection (2) and (4), the failure of the Director or Director Agent to act could prohibit harvests from unduly long periods of time or in some instances forever.  This could lead to undue political pressure on Department personnel not to act on plans that pertain to certain parcels.  The consequences of the prohibition included in subsection (2) mean that many roads and standing areas near streams cannot be used during a cut.  This is over burdensome and unfair to the landowner who often times have a short window of time to harvest.

(3) (e):

· Director's Approval Standards of Forest Cutting Plan.
· Comment: This section says the approved plan and certificate will be provided to the landowner or his agent.  Even if the landowner has appointed an agent, the landowner should receive a copy of the approved plan.

· Comment: "shall promptly issue an approved cutting plan".  This item should be time specific.

(4) (a): 
· Comment: Proposed revision (page 21) states that the Director… “may request technical comments from the local conservation commission regarding plans for erosion and sediment control”… The existing regulations list the conservation districts, not the conservation commissions, as the source of technical assistance. The language in the revised regulations should be changed back to districts. The technical expertise needed to provide technical comments on erosion and sediment control resides with the conservation districts. A local conservation commission does not have the technical expertise to do this.
4 (d): 
Director's Consultation With Government Agencies Prior to Forest Cutting Plan Approval. 
· Comment: Add at the end. This is not necessary if the applicant has written confirmation and prescription approval from the Natural Heritage Program and it has been written into the Forest Cutting Plan with documentation attached.
(7) Director's Issuance of an Approved Forest Cutting Plan
(d):
· Comment: The MFC recommended changes to the regulations contain language that does not agree with the language of the Act in regards to the ability of a landowner to begin a harvest after the ten-day waiting period has elapsed.  The Act states that work may commence after the ten-day waiting period, except in wetland areas (Chapter 132, Section 42).  The MFC recommended changes to the regulations state the landowner cannot commence cutting if the cutting area is within Estimated Habitat of Rare Wildlife or Priority Habitat of Rare Species, 100 feet of a bordering vegetative wetland or within 200 feet of a perennial.

· 1 & 2:  The statute provides specifically in Ch 132 sec 42 "work may commence except in wetland areas defined......"  The MFC recommended changes to the regulations state the landowner cannot commence cutting if the cutting area is within Estimated Habitat of Rare Wildlife or Priority Habitat of Rare Species, 100 feet of a bordering vegetative wetland or within 200 feet of a perennial.  It is not reasonable or within the intent of the statute to insert 100 feet of a bordering vegetative wetland or within 200 feet of a perennial stream.  This limit may effectively shut down work in cases where for one example a landing falls in one of these areas but no cutting occurs within wetlands.  The above are inconsistent with the language in 11.04 (8) (c) (page 25), “If the landowner is operating under the provision to begin operation after the ten business day notification period has elapsed, the landowner shall not operate on wetlands resource areas until the Director or Director's agent has issued an approved forest cutting plan.”
Suggestion:  delete “100 feet”.... thru the word “stream”.

Suggestion:  use the term “Buffer Zone” rather than referring to 100 feet from the edge of BVW.
· 4:  Comment: The MFC recommended changes to the 132 regulations would not allow the harvesting to begin without approved FCP:“cutting may not commence on classified land; on land subject to a plan certified by the State Forester in accordance with M.G.L. Ch 61A, §2 or 61B §38; on land subject to a plan approved by the State Forester under the Forest Stewardship Program; or on land subject to a conservation restriction or agricultural preservation restriction held or approved by a Massachusetts state agency”.  DCR and its employees have copies of the Chapter 61 or stewardship plans and can easily obtain copies of any relevant CR or APR and therefore should have more information to make a timely decision concerning such harvests than with non Chapter landowners.  These are the very people who should be rewarded for their commitment to sustainability. This goes beyond the statute and the reason given to me for this addition was specifically that a management plan prepared by a licensed forester needed to be reviewed to make sure it is technically correct before a permit is issued.  Really?  What was the license for anyhow?
Suggestion: …change the citations in 11.04(7) to be more consistent with Ch 132, s. 42, and alter the language to give incentive to landowners for enrolling in Ch 61/61A/61B/Stewardship, or placing a CR/APR on their land.
Suggestion: delete 11.04 (7) (d) 4.
(8) Landowner's Compliance with an Approved Forest Cutting Plan.
(a):
· Comment: All parties connected with a timber harvest are responsible to see that it is carried out as required by the approved plan.

Suggestion: that the “or” in line 1 be deleted and “, if any,” be inserted after “agent”.  

(c):
· Comment: typo “on” to “in”…
· Comment: For consistency with 11.04 (7) (d) 2: the provision that the landowner "shall not operate on wetlands resource areas until the Director or Director's agent has issued an approved forest cutting plan" should also include the Buffer Zone.
(9) (a): Inspection by Director or Director's Agent After Appproval of Forest Cutting Plan and Issuance of Stop Orders.
· Comment: Will the Director or the Directors agent fully enforce "(the Slash Law)" and require all damaged trees to meet the requirements?   Under the definition of slash is the term "damaged tree".
(10) (b): Forest Cutting Plan Amendment
· Comment: Significant changes criteria: changes that trigger a restart of the application process should be clearly major and really significant.
· a change of volume by 10 percent is not really significant
· relocation of a stream crossing or additional crossings are not usually significant enough to restart the clock. 

· Suggestion: amend the wording to make it more clear that a service forester can have the leeway to amend an ongoing operation wtihout holding up the operation.
(15) (b): Time an Approved Forest Cutting Plan is Valid
· Comment: With all the time delays on getting a plan approved (wetlands, habitat, con com crossings, etc.) and weather changes, it is time to provide for a longer permit period.  10 year plans would require a lot of reworking and allowing the service forester's discretion too hard to track.  Lengthening the time which harvesting can take place, will allow for operators (logging contractors) to harvest during the appropriate weather conditions (wet or non- frozen conditions), Natural Heritage limitations, market changes, etc.
· Suggestion: Change “two one-year extensions” to “two two-year extensions”.
11.05: Standards 

· Comment: This section is overbroad, overreaching and not consistent with the provisions of G. L. c. 132, §41.  Specifically, the Act allowing the MFC to prepare “tentative minimum forest cutting practices and guidelines”.  The Act does not authorize the committee to promulgate regulations.  If the Legislature intended the committee to promulgate regulations it would have specifically stated such authorization as it has done so in other legislative acts.

· Comment: Proposed silviculture regulations have so many problems that they should not be adopted.

· Suggestion: Standards should be placed in The Guidance Document.  New information is constantly becoming available on different methods and results of forest practices and the effect of putting all of these standards in the regulations is to make it more difficult to improve such practices when a new innovation or discovery is made.  Having them in the guidance document would make it easier to incorporate new findings without entailing the cost and delays of public hearings, revisions, etc.

(1) (a)
1. b.:

· Comment: The complicated and complex procedures set forth in the proposed regulations retracts the stewardship of the land away from farmer and renders it to the government.  For instance, the requirement that requires that only marked trees can be cut.  A farmer, with years of experience is well equipped to decide whether certain trees missed by the state forester should be cut in the field.  It is important to remember, the standing trees are the property of the farmer, not the state.  It is the farmer who can decide the fate of his property.  It is the government’s responsibility to ensure appropriate environmental controls, not micromanage the farm’s property.

· Comment: The requirement that all trees to be harvested or left be designated by marking may impose excessive costs on harvests of low value trees (such as hemlock or beech or firewood).  A prescription without marking should be allowed in those instances, with a full explanation of the reasons and method used in the narrative, with a landowner signoff that they OK not marking in that instance.
· Suggestion:  create subsection to (1) (a) 1. b. as follows: “Exceptions to the marking requirement will be considered by the Director or Director’s agent in cases where marking may be excessively expensive and the silvicultural intent can be conveyed without marking.  The landowner or their agent shall provide a full explanation in the narrative to support the exception and the landowner shall be required to sign a waiver saying they know some trees will be cut even though they will not be marked in this instance.”

· Suggestion:  A narrative to allow designated selection without marking should be allowed with an additional sing off by the landowner.
· Comment: At the top of pg 35, the first sentence reads, 10 acre when I believe the intention was to have it read 1.0 acre.
· Comment: There is a five year standard for gaining regeneration after a cutting.  How will the effect of heavy deer browsing be dealt with?  Will the landowner be forced to spend the money to plant and shelter trees even after a good attempt at regenerating his/her woodland?  Many older landowners do not have the money to spend.

1. d.:
· Comment: A combination of silvicultural methods may be desirable on some sites and some stands, depending upon the landowner’s goals.
· Suggestion:  amend this sentence as follows: Add “or combination of methods” after “method” in (1) (a) (1) (d) and before “to be used”.
2. a. ii.:

· Suggestion: Delete the word "commercial".
2. (b):
· Comment: The regulations in this section attempt to micromanage the farm.  The ft²/acre standards imposed are not reasonable and require the landowner to excessively stock the property.
· Comment: The proposed regulations (304 CMR 11.00) state that “the intent of these forest cutting standards is to provide the landowner with as much choice as possible in the selection of a silvicultural method suited to meet the landowner's objectives, while ensuring that forest land is cut in such a manner so as to maintain or regenerate a stand of healthy, vigorous growing trees so that the values listed in 11.01(2) are not jeopardized”.  The values in 11.01 (2) are conserving water, preventing floods and soil erosion, improving conditions for wildlife and recreation, protecting and improving air and water quality, and providing a continuing and increasing supply of forest product. 

· Comment: This is a fine statement of purpose, but it is contradicted by 11.05 (1) (a) 2. b. (page 33) that requires that the landowner maintain a residual stand containing a well-distributed set of trees from the dominant and codominant crown classes and of high timber quality.  The state has no authority to require landowners to maintain trees of high timber quality.  This requirement makes the listed value of providing a continuing and increasing supply of forest product paramount and makes all the other values listed in 11.01 (2) subservient to this one value.  It appears to allow the state to dictate to a landowner which species or which trees he can cut, and how much money he can realize from a timber sale, and how much of his asset he must leave at risk of loss after the harvest.  Landowners should be encouraged to conduct more productive long-term forest management, but each landowner’s financial situation, management goals and outlook are different and that each landowner needs flexibility to accomplish these goals.  Either the state will allow landowners to manage to meet their own objectives or the state will impose objectives on the landowner.  Unless the state is going to vouchsafe the owner’s risk in leaving those trees and reimburse their value if they are subsequently damaged or rendered valueless by disease, blowdown or other events, we should leave the decision of what trees are removed and which stay to the landowner.  It is not wise or justified for the state to impose objectives, therefore:

· Suggestion: the phrase “high timber quality” be removed from 11.05 (1) (a) 2. b.
· Comment: Similarly, the basal area standards listed in 11.05 (1) (a) 2. b. are arbitrary, generic, and contrary to the stated intent.  Either you trust that the balance of the silvicultural standards are adequate to meet the goals of the commonwealth or you don’t.  If you do, then you must allow landowners the freedom to design cutting that meets their objectives and is not bound by arbitrary numbers that cannot be fairly applied to each unique woodlot.

· Suggestion: the basal area standards listed in 11.05 (1) (a) 2. b. be removed.  If bottom line standards for stocking are necessary, then suggest that the existing standard of C-Level stocking for the specific forest type be maintained.
· Suggestion: Add the word “predominantly, after the word “trees”, before he word “from”.
2, 3, & 4:
· Comment: In this section of the proposed regulations concerning the “narrative description of the silviculture method used” confusion is created.  The proposed regulations require actions by both the “landowner” and “preparer.”  Further the narrative for each standard is overburdening in that what used to take the preparer approximately one to two hours to draft, will now take between eight to sixteen hours.

3:
· For all regneration methods…:
· Suggestion: Under "The landowner shall provide a narrative description of the silvicultural methods used".  After landowner "or landowner's agent" should be inserted.
· Comment: Beginning at "The landowner shall provide a narrative description of the silvicultural methods used" down to the end "timing of seed year for desired species".  This section/paragraph appears to be more management plan data and is really excessive data for a cutting plan.  Why is "history of prior management" needed for a Cutting Plan?   For the other items in this section what depth of data or degree of accuracy will be required for this section cruise data or eyeball estimate?  This section, if implemented, will require another page to be added to the Cutting Plan.
· Comment: “Cookie Cutter” approach.  Inflexible and limits what a landowner can do with regards to wildlife, recreation, water quality, and other potential conservation uses.
Suggestion: A narrative to allow the basal area cookie-cutter guildeline to be varied should be provided for.

· Comment: “Clearcutting cannot occur within the filter and buffer strips, on slopes of 60%, or within wetlands.”  Does this mean Bordering Vegetated Wetlands or all Wetland Resource Areas?
· Suggestion: Replace the word "system" with the word "method".  “The Chapter 132 Guidance Document, available through the Regional Offices, contains descriptions of these systems as well as a listing of applicable silvicultural references.”

· Suggestion: Insert the following: “(a total of 10 ft2/acre in basal area)”.  “For seed-tree regeneration cuts, at least four seed trees of 20 inches D.B.H. or greater, or 12 seed trees of 14 – 20 inches D.B.H. (a total of 10 ft2/acre in basal area) must be left per acre. Seed trees must be full-crowned healthy trees of light seeded species of seed bearing age, well-suited to the site and left well distributed over the area.”
· Suggestion: Insert the following word: “predominantly.”  For shelterwood establishment cuts, the trees retained for the shelterwood overstory should be predominantly of the dominant and codominant crown classes, and the overstory should contain at least the number and characteristics of seed trees required for the seed-tree regeneration cut described in 3.c.  However, the seed trees can be either light-seeded or heavy-seeded species.
· Suggestion: Insert this sentence: “If necessary to create appropriate conditions, timing of the harvest with the dispersal of a seed crop and/or site preparation (seedbed scarification or control of interfering vegetation) will be required.”,  after the following sentence: “In the determination of the Director or the Director's agent, the conditions exist to meet the regeneration standards for even aged or two aged regeneration cuts within five growing seasons through natural seeding and sprouting.”
· Suggestion: After “Uneven-aged stands:”, replace the following paragraph: “For group, and patch selection regeneration normally occurs in the understory prior to release, similar to the shelterwood method, but when advance regeneration is not present, the patches should be ½ acre or less to allow for seeding from adjacent seed bearing trees.  The areas being regenerated in groups or patches shall meet the regeneration standards in 304 CMR 11.05(1)(a)3.  A patch selection cut shall remove trees from no more than 50 percent of the total stand area.”, with the following paragraph: “For group selection, regeneration normally occurs in the understory prior to release by cutting a group of mature trees ¼ or less in area.  The areas being regenerated in patches (1/2 to 2 acres in area) shall meet the regeneration standards in 304 CMR 11.05(1)(a)3e.  In a patch selection cut, the total area in newly created patches shall be no more than 50 percent of the total stand area.”

· Comment: The narrative required in this section at the end is burdensome and unnecessary and precludes the average landowner from performing this application as it was intended and is excessive work to prepare a plan.
3. c.:
· Comment: “the advance regeneration is at least 2 feet tall and of suitable diversity”   makes us ask – if the regeneration is a pure stand of healthy white pine, is it a failure because it isn’t diverse?

· Suggestion: the phrase “of suitable diversity” appears to be meaningless in this context and should be deleted.
3. c. ii.: 

· Suggestion: Delete "25 – .50 acre" after patch selection.

5:

· Comment: The “Forest Types” section should be placed in the Guidance Document.
· Comment: The term “wetlands” is used throughout this section and in this context is simply meant to identify which types tend to occur in upland or wetland settings or both.  I think it is ok to keep this section as is, without any need to use the formally defined terms Wetland Resource Areas or Bordering Vegetated Wetlands.

(1) (c):
· Suggestion: Delete the word "as" so the paragraph reads: "patches that are no larger than 0.5 acre".

(1)(d) and (7)(c):

· Suggestion: Remove the word “Certified” in these two sections.  Since the new regulations are intended to protect all Vernal Pools not just Certified Vernal Pools.

(1)(e):
· Suggestion: replace the word “wetlands” with “Bordering Vegetated Wetlands” for clarity.

· Suggestion: insert words in paragraph: "that are no larger than 0.5 acre" so the paragraph reads: "as single trees or in patches that are no larger than 0.5 acre".

(2): Engineering and Logging
(a) 1.

· Comment: Define "adequate", also what will trigger the need for this work?

(a) 1. and 3.
· Comment: Please clarify whether you mean (for” wetlands”) “Bordering Vegetated Wetlands” or “Wetland Resource Areas” in subsections 1 & 3.
(a) 2.

· Comment: Requires that all principal skid trails be stabilized if inactive for over one month.  Not realistic in certain seasons or necessary in many situations.
· Suggestion: all principal skid trails shall be stabilized to prevent significant erosion as needed when left inactive for over a period over one month or whenever.
· 
(a) 3.
· Comment: Most of the time this should be done after a purchaser has acquired the timber.  Based on the individuals equipment and experience these roads are negotiated as to location.
b) 1.:

· Suggestion: Change "any harvesting activity" to "landing areas".  [“Wetland resource areas that shall be crossed, logged in or lie adjacent to landing areas shall be shown and labeled on the forest cutting plan map and flagged on the ground.”]…
(b) (2) line 11:
· Comment: “Temporary forest drainage structures shall be removed at the completion of the operation”.  Does this include waterbars?  If so, shouldn’t it be changed to encourage waterbars being left?

(b.) 4.
· Comment: Should be eliminated or only take effect if there was evidence that fairy shrimp existed in the pool.
(b) 5.: Table 2:

· Comment: Acceptable Mitigation Methods for Rocky Shallow Streams:  “for” should be “ford”.

(b) 6.
· Suggestion: "Where a permanent culvert"…  Should add the word new before the word permanent since existing culverts would not need the sizing information required in that passage.

(b) 7.

· Suggestion: "Within 1000 feet upstream of a public water supply reservoir,” . . . all stream crossings must use a temporary bridge". Would be clearer to state all new stream crossings shall be by bridge, as there can be existing culverts or permanent bridges already in place that would be perfectly acceptable.

(d):
· Comment: define "neatly"?
· Comment: Junk on the landings… DCR authority to regulate aesthetics is questionable???
· Suggestion:  11.05 (2) (d) page 47, be removed.
(3): Volume Standards
(a) 1: 
· Comment: Formula is not readily discernable. Formula should be made legible.

(b) 3:

· Comment: States that DBH of cut trees will be estimated from procedures given in "Predicting Diameter at Breast Height for Stump Diameters for Northeastern Tree Species" by Eric H. Wharton. In practice, my company has found severe problems with this guide when used with stumps cut low to the ground (i.e. less than 6" in height).  The practice of cutting stumps low or even flush with the ground is increasing, as operators strive for better utilization.  

· Suggestion: provision be added to this passage allowing for adjustment to DBH calculation in the case of stumps cut lower than 6" in height.  Otherwise, there may be some wildly inaccurate DBH and volume calculations in cases where stumps are cut very low.
· 
· 

· 
· 

· 
11.06: Rare and Endangered Species 

11.07: Timber Harvester License
(2):
· Comment: States that employees shall meet the requirements of 304 CMR 11.08 (1) (a), (c), and (the sentence ends there - something is missing, presumably (d)?  The11.08 reference does not exist.   It is assumed that the correct reference should be 11.07…

·  Comment: “Every person, firm or corporation harvesting wood products for hire or profit on an operation not exempt from MGL. C. 132 sections 40 through 46 shall have his, her, or its own timber harvesters license”.  This does not allow for new loggers to be trained.  
Suggestion: the following should be added:  “A licensed timber harvester may have one or two timber harvester trainees on the job under his direct supervision.”

(4):
· Comment: Many times there is accessory work done on harvesting operations by people who aren’t timber harvesters (i.e.: truckers picking up logs or unloading equipment, equipment operators building or grading roads, truckers dumping gravel, etc) when no logging is going on. 
· Suggestion: To allow for the above, this section should be eliminated; types of work defined, and/or be modified as follows: “The landowner shall have a licensed timber harvester on the site during any harvesting operations.”

11.08: Severability 

11.09: Effective Date 

(2):

· Comment: The current regulations allow for two one-year extensions.  It is not reasonable to change this now mid stream.

· Suggestion: leave it at two one-year extensions at a minimum for LT check offs.  Suggest word is changed: one to two, or insert limit for ST only.
General Comments

· The proposed illegal regulations are an attempt to circumvent the agricultural exemption that preempts local regulatory control.  Farmers have long been stewards of a majority of the Commonwealth’s forests and have strived to maintain a healthy timber industry in Massachusetts.  The proposed regulations are too complex, not comprehensible, confusing and ambiguous.  If the Committee has determined that a problem exists in the industry it should post appropriate guidelines.
· The State Forester’s time will consist primarily of monitoring cuttings, and not with educating and helping the public, etc. 

· There will be a loss of flexibility and creativeness in a consulting forester’s work due to over-regulation by the three levels of management above that forester; State Forester, Conservation Commission, and NHESP. 

· We are micro-managing ourselves out of a job because the cost and time needed to complete all the requirements is becoming so great. In a state where land is fragmented at an ever increasing pace, management on small parcels becomes economically infeasible very quickly. As we have more and more small, privately-owned parcels, we will have less overall management and less managed lands. The results will be ecological and economic stagnation. I would, therefore, like to see this be the end of regulation.  Perhaps some time could be devoted to how we, as land managers, can help the thousands of small private forest landowners in a more economically sustainable manner.  Currently work cooperatively with other consulting foresters to manage abutting small parcels of woodland. I would like to see a map or database designed to supply the names and locations of managed lands and their managers. This would allow me to call another consulting forester and work cooperatively. Having a bigger land base to draw from would mean more options for the landowners. 

· Never had a problem with this, after having looked at, carefully considered options, and marked trees on a property, that my judgment of what is needed to maintain a healthy forest would be judged inappropriate and that the State Forester’s knowledge would be deemed ‘correct’.  This could create tension between the forester and the landowner, as well as with the State Forester. 
· Cutting Plan form, Has any thought of how the regulatory changes will be placed on a revised Cutting Plan form? The present form is not user friendly especially when compared with other state agency forms such as the forms used by DEP.
· Proposed changes in the regulations give enough freedom to really utilize harvesting methods for water quality, wildlife, and aesthetics. 
· The proposed changes to the regulations appear to remove the rights of landowners to determine the economic maturity of the trees growing on their land. 

· W are not clear why any changes in the Chapter 132 regulations are needed at this time – according to the statistics presented at last year’s Forest Forum, most Cutting Plans filed for timber harvests are as part of long-term management and the Long Term/Short Term forms put into effect a couple years ago seem to be working reasonably well.

· I have heard explained and looked over the recommended changes to the 132 regulations.  In my opinion most of them are not needed.  I was at a MAPF meeting just two weeks ago to talk about the changes and one of their licensed foresters stood up and asked why are we changing something that does not seem to be broken.  I feel we still have a long way to go before we make any changes to 132 and needs further review.
· My concern also is if we change so many things in 132 do our agreements with Natural Heritage, Conservation Boards change or go away in their eyes.

· I feel all people involved in the 132 changes like Foresters, Loggers, Timberland Owners, Sawmill Owners and maybe even Truckers need to be on the sub-committee to recommend these changes in all their best interests not just a select group.

· Recommend that the DCR amend the narrative standards section to reflect the final format of the Ch.132 form that is being developed by Carmine Angeloni.
· The landowner still owns the trees and to avoid a taking this issue should be addressed, while still providing for a healthy forest.
· The standards for silviculture are really needed, but the silvicultural sub-committee operated in a vacuum and the standards were developed in a vacuum without a wide-based committee structure and have suffered as a result to meet the test of satisfying all interest groups which is of course the test of any good regulation.  Why was there not a "landowner perspective" included???  The option was available and clearly not chosen.  To deal with the 20 percent of work that was unacceptable, these regulations will place a huge burden on 40 plus percent of acceptable applications.
· On the one hand we need rehabilitation, maintenance and protection of forest lands for the purposes identified in the act, and at the same time we need desperately to make forest owners love their forestland so they will not develop it.
· Committee is charged with the preparation of "tentative minimum forest cutting practices and guidelines". I suggest that the landowner is the key to this equation and you may have left the landowner out of the discussions.
· The proposed regulations in front of us do not resemble the average forestland owner's interests, but rather the interests of a group of foresters focused on "products".
· In addition, the proposed regulations have a new requirement that trees to be harvested within wetland resource areas be marked.  These are reasonable requirements, they will give service foresters the tools that they need to efficiently regulate harvesting in and around wetland resource areas and they should be retained in the regulations.

Questions

· Are landowners being limited or regulated as to how they can sell portions of their investment in their land?
· Are forest landowners in Massachusetts a minority group? 
· Does "Land Devoted to Forest Purposes" include landowners who may practice Agroforestry?
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