Massachusetts Department of Conservation and Recreation (DCR) &
Massachusetts Executive Office of Energy and Environmental Affairs (EOEEA)

Off-Highway Vehicle (OHV) Enforcement and Education Working Group
Final Recommendations

Executive Summary

During the summer and fall of 2007 the Executive Office of Energy and
Environmental Affairs and the Department of Conservation and Recreation
assembled an Off Highway Vehicle (OHV) Enforcement Working Group to advise
the Commonwealth on a variety of issues related to OHV use on public and private
lands in Massachusetts. The Working Group identified more than forty actions that it
believes will enhance public safety; protect property and resources; support increased,
effective and consistent enforcement; and improve conditions for responsible OHV
users across the Commonwealth.

Key recommendations include:

« Expand law enforcement capacity to provide consistent and effective enforcement
of OHV laws and regulations.

« Strengthen fines and penalties for OHV offenses including trespass.

e Require safety and responsibility training for all OHV operators eighteen (18)
years of age and younger.

« Simplify the registration process and require registration for all OHV’s with
revenues directed to increasing enforcement capabilities and the development,
maintenance and restoration of OHV trails.

« Reduce allowable OHV noise levels to the national standard 96dbA at 20 inches.

« Reinforce efforts to protect children by strengthening requirements for adult
supervision of young operators, restricting the sales of adult sized ATV’s and
integrating Consumer Product Safety Commission rules for OHV use into state
regulations.

o Strengthen communication among enthusiasts, land managers, enforcement
agencies and other stakeholders by establishing an OHV Advisory Group similar
to those in other states.

Background

In Massachusetts and across the nation the use of off-highway vehicles (OHV's) has
grown dramatically in the last fifteen years. Sales of popular, four-wheeled all terrain
vehicles (ATV’s) grew by more than 300% in the late 1990’s and early this decade. The
Department of Conservation and Recreation (DCR) estimates that approximately 90,000
Massachusetts households own ATV’s and off-highway motorcycles, two types of
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OHV's. About 29,000 of these are registered in the state. US Forest Service research
shows that nationally the use of these recreation vehicles is popular across a broad
spectrum of users. More than one-third of riders are women, and nearly 60% are over the
age of 30. Clubs and associations have formed to host events, provide educational
programs, support land managers and promote the responsible use of these recreational
vehicles.

In Massachusetts, legal OHV recreation occurs in a variety of settings. Private
landowners have developed trail systems for their personal use; OHV clubs have
negotiated access agreements with landowners and a few communities allow limited
opportunities on public lands. Currently, legal riding opportunities on state land in
Massachusetts occur on eight DCR properties offering about 155 miles of OHV trails. In
2007, DCR introduced new policy for siting OHV’s on agency lands; however, the only
DCR properties designated for use by ATV’s are in Berkshire County, a long way from
the state’s population centers. Though riding clubs have partnered with DCR to help
maintain these trails; poor trail siting, design and construction, along with limited
maintenance have led to trail deterioration, environmental degradation and safety
concerns.

With few designated riding areas and the growing popularity of the vehicles, state
agencies, private property owners, and conservation land managers confront an
expanding network of unwanted and illegal trails across the Commonwealth. The
Division of Fisheries and Wildlife estimates that 280 miles of trails or roads have been
created by or impacted by illegal OHV activity on its properties. A 2004 survey of 123
DCR park managers found that 85% reported some level of illegal ATV, OHM or 4X4
(“jeeps” and pickup trucks) activity. Private landowners, utility companies, local
governments and non-profit landowners report similar illegal access on their properties.
Unauthorized OHV use has caused damage to sensitive habitats, historic resources,
wetlands and vegetation; and compaction and erosion of soils that can impact streams and
other water bodies. In addition, noise from the vehicles has been disturbing to property
owners, neighbors and other users. Finally, use of the vehicles in inappropriate locations
or in irresponsible ways poses significant safety concerns both for the operator and other
property users.

With the growing demand, limited legal riding opportunities, inadequate enforcement
resources, and an insufficient statutory and regulatory framework, it is not surprising that
OHYV conflicts have become headaches and headlines. In the interest of moving toward
sustainable management of OHV's in Massachusetts, the Executive Office of Energy and
Environmental Affairs and the Department of Conservation and Recreation invited a
broad group of stakeholders to examine the specific challenges of OHV enforcement.
The Off Highway Vehicle Enforcement Working Group met for several months in late
2007. This document summarizes the recommendations of the Off-Highway Vehicle
Enforcement Working Group.
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Working Group Charge

The OHV Working Group was assembled by DCR Commissioner Rick Sullivan to
accomplish four goals:

1. Assess existing laws and regulations pertaining to the use and operation of
recreation vehicles and identify opportunities and strategies to enhance their
effectiveness for the protection of public safety, the environment, and public and
private property;

2. Review the current capacity of agencies charged with enforcing OHV laws and
regulations and identify opportunities and financing strategies to increase the
capacity of the enforcement system;

3. Identify short-term opportunities and strategies to reduce unsafe and inappropriate
use of OHV’s that are currently available under existing laws, regulations,
enforcement capacity and funding mechanisms; and

4. ldentify opportunities to improve communication among stakeholders in order to
increase safe, responsible and legal OHV use.

The OHV Working Group was comprised of representative stakeholders from a cross-
section of state and municipal agencies and rider and environmental organizations and
associations. (List attached.) The group held five meetings between August 10, 2007 and
December 19, 2007. At the meetings the participants described their underlying interests,
identified the issues of concern, and explored potential options for addressing the issues.

Through that process, the group was able to arrive at a set of recommendations
concerning changes to statutes and regulations and on the ground interim and long-term
strategies to enhance communication, and to promote and enforce safe, responsible and
legal OHV use. These recommendations are the result of difficult and deliberate dialogue
among the participants where all sought to meet the interests of each stakeholder
community. As such, the recommendations should be viewed in their entirety not as
separable components.

Throughout the discussions the group tried to integrate the need for environmental
protection and preservation with opportunities for safe and responsible OHV recreation.
The legal rider community is concerned about the problems created by illegal OHV
activity and the negative impact it has on the environment, public safety and the potential
for curtailing OHV opportunities for law-abiding users. Riders, land managers, and
enforcement agencies recognize that an important element in OHV management and
effective enforcement is the availability of convenient, designated trails designed and
managed for OHV use. The environmental community is concerned with the degree of
damage from illegal use and wants to ensure that such use is curtailed and that areas
designated for OHV use are monitored to ensure that environmental protection measures
are adequate. Many members of the group expressed concerns for the safety of other trail
users and their animals as well as damage to the trails. All agree that without stepped up
enforcement and education, the existing conflicts will only increase.
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What follows is a list of the Working Group’s recommendations for strengthening the
options available to law enforcement and to the courts to address infractions on public
and private lands and for encouraging responsible OHV riding across the
Commonwealth. It is important to note that this document does not presume to
encompass all of the OHV- related policies, positions or passions of the organizations and
entities that participated in the working group. Neither does it presume to reflect the
views of other agencies, organizations or other stakeholders who did not participate in the
process. The recommendations that follow are confined to the specific areas in which the
working group participants found broad agreement. It is noteworthy that such a diverse
group found broad agreement in more than forty key recommendations. Where
consensus could not be reached on a particular recommendation, this document outlines
the principal concerns expressed by members of the group. The recommendations are
organized in the following categories:

Law Enforcement Capacity

Education and Training

Penalties

Registration, Licensing, Permitting and Insurance
Noise/Sound

Funding

Operator Age/Size or Use Limitations

Public Ways

Trespass

Ongoing Communications/Oversight and Short-term steps while awaiting
implementation

Definitions

There are a variety of terms commonly used in reference to Off Highway Vehicles
(OHV’s) and in various contexts may include snowmobiles, four wheel drive pick up
trucks, all terrain vehicles, off highway motorcycles and various other types of vehicles
intended for off road use. For the purposes of the Working Group’s deliberations the
group concentrated on two specific types of OHV’s, All Terrain Vehicles (ATV’s) and
Off Highway Motorcycles (OHM’s). Under Massachusetts law (G.L. c90B, s 20) these
two vehicles are defined as Recreation Vehicles.

Recreation vehicle - any motor vehicle designed or modified for use over
unimproved terrain if used for recreation or pleasure off a public way as defined
in chapter ninety, and all legally registered motor vehicles when used off a way as
defined under chapter ninety.
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Incidentally within the group’s deliberations, snowmobiles or snow vehicles were also
discussed since various sections of Chapter 90B also apply to them. The statute defines
snow vehicles as follows:

Snow vehicle - a motor vehicle designed to travel over ice or snow having a curb
weight of not more than ...1000 pounds, driven by track or tracks in contact with
the snow or ice and steered by a ski or skis in contact with the snow or ice.

The group frequently sought to differentiate between Off Highway Motorcycles and All
Terrain Vehicles (ATV). The American National Standards Institute, Inc. and the
Specialty Vehicle Industry of America (vehicle manufacturers association) has
established the following definition of an All Terrain Vehicle.

All Terrain Vehicle (ATV) - a motorized off-highway vehicle designed to travel on
four low pressure tires having a seat designed to be straddled by the operator and
handlebars for steering control.

Massachusetts law (Chapter 90 Section 1) defines a motorcycle as follows:

Motorcycle - any motor vehicle having a seat or saddle for the use of the rider
and designed to travel on not more than three wheels in contact with the ground,
including any bicycle with a motor or driving wheel attached, except a tractor or
a motor vehicle designed for the carrying of golf clubs and not more than four
persons, an industrial three-wheel truck, a motor vehicle on which the operator
and passenger ride within an enclosed cab, or a motorized bicycle.”

When a motorcycle is used for pleasure off a public way, it is included in the recreation
vehicle definition above.

OHV Working Group Recommendations

Law Enforcement Capacity

In its very first meeting, OHV Working Group members were asked to identify the one
most important issue to be addressed regarding OHV enforcement and education. The
insufficient capacity of law enforcement agencies to address OHV offenses and
complaints was among the most frequently cited concerns. The Office of Environmental
Law Enforcement, which has statutory responsibility for enforcing recreation vehicle (or
OHV) laws was frequently referenced as being understaffed to handle today’s challenges
from the expanding sport. However, local law enforcement and DCR Rangers were also
identified as having limited capabilities to manage illegal use within their jurisdictions.

Primary responsibility for OHV enforcement in the Commonwealth is placed with the
Office of Law Enforcement (OLE) within the Executive Office of Energy and
Environmental Affairs. But with only 100 officers in the State and a broad range of
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responsibilities on both public and private land, allocating adequate resources to OHV
activities is difficult. A 2005 report by a special Environmental Law Enforcement
Review Panel described the core mission of the Office of Law Enforcement to include the
following:

A. Enforce laws and regulations related to natural resource protection including
commercial marine fishing, recreational hunting, fishing and trapping.
Regulate boats and recreational vehicles and ensuring safety in their use.
Protect parks and other public lands.
Investigate issues related to, and ensure the enforcement of hazardous waste and
other environmental laws.

COow

With such a broad and important mandate and so few officers to carry it out, frustration is
inevitable. The Panel specifically examined the importance of ATV enforcement in its
deliberations and included the following in its findings:

“The enforcement of ATV laws, rules and regulations is a core mission of OLE
but this enforcement is extremely difficult given the huge increase in ATV usage
on state conservation land and on private property, the mobility of the machines,
and their use in rural or remote locations. Even when enforcement is successful,
fines for the violation of most ATV regulations are not sufficiently high to act as a

deterrent.”
Report by the Environmental Law Enforcement Review Panel, March 2005, page 20

The report frequently references the limitations of OLE resources and the importance of
establishing clear priorities for its service to various state agencies and other public and
private stakeholders. The Enforcement Working Group believes that one of the specific
recommendations from the 2005 report would significantly benefit the challenge of OHV
enforcement in Massachusetts and repeats it below.

The Working Group recommends the following

e “OLE should identify core positions and allocate sufficient resources and staff to
accomplish agency goals.” The OHV Enforcement Working Group believes that
OLE’s capacity to provide OHV enforcement is inadequate and expresses its hope
that this growing issue will be reiterated among the core needs of the agency and
that additional resources can be made available for this purpose. The Working
Group introduces in the Registration section of this document a mechanism for
applying OHV registration revenues to offset the expenses for this additional
need.

Education and Training

The Working Group felt that an essential step to safe and responsible riding is to ensure
that riders receive appropriate education and training in the operation of OHV's and in
how and where to ride in an environmentally responsible manner. Toward that goal the
Working Group agreed that a mandatory education program should be instituted. At least
20 others states have some level of required education and training (primarily for minors)
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and three have voluntary programs. Only 5 states require OHV training for adults with a
driver’s license. One member of the group is strongly opposed to required training for
adults and in favor of alternative, less costly means to achieve greater rider safety and
responsibility.

The Working Group recommends the following:

Revise Chapter 90B of the Massachusetts General Laws to require that OHV
operators aged eighteen (18) and younger must complete an operator safety and
responsibility course. The statute should establish a fixed date as of the year it
goes into effect so that persons born after January 1st eighteen (18) years prior to
the legislative effective date must complete the required training. The intent is
that in the first year of the legislation riders eighteen (18) and younger will be
required to complete the rider safety and responsibility program and over time all
riders born after that date, regardless of age, will be required to take the program.

The education initiative should also require:

o A certificate of completion must be carried with the operator.

0 Operator education programs must be funded through manufacturers or other
non-public sources. Manufacturer funding for education should be expanded
to provide training opportunities for riders who acquire machines through
private sale.

o0 The Commonwealth should determine certification requirements.

o Certificates issued from other states whose requirements satisfy Massachusetts
standards should be valid in Massachusetts.

o0 For operators under the age of sixteen (16), a parent or guardian should
participate in an orientation session on safe, responsible riding.

The Working Group recommends these additional education efforts:

OHYV manufacturers and dealers should be required to promote safe and
environmentally responsible use of OHV’s by providing each purchaser with all
safety manuals and written documentation on the full extent of state restrictions
on the use and operation of OHV’s.

A state OHV Advisory Committee should be created to advise the
Commonwealth on a variety of OHV issues including the training curriculum
described above but also OHV related policy, distribution of program funding and
other relevant issues. OHV Advisory Committees with comparable
responsibilities exist in many states including California, Illinois, Pennsylvania
and others. Such Advisory Groups commonly include a variety of stakeholders to
facilitate strong communication among interested parties and diverse perspective
to guide public officials.
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OHYV clubs, dealers, and other stakeholders should promote safe, environmentally
sustainable and recreationally responsible use of OHV’s through a variety of
actions including advertising, educational programs and materials, trail patrols,
and other means.

The Office of Law Enforcement (OLE) should develop a comprehensive
handbook or guide as well as Internet resources describing legal riding
opportunities, prohibited activities and safe and responsible use. The OHV
Advisory Group recommended above could provide valuable input into these
information tools.

Public land management and enforcement agencies should work together to
ensure clear and consistent communication and enforcement of OHV regulations
on public lands. OHV use is only allowed on designated trails.

Designated OHYV trails on DCR or other properties should be clearly delineated
on maps and through signage to guide OHV users, inform other trail users and
protect resources.

Penalties

As recognized in the 2005 Report by the Environmental Law Enforcement Review Panel,
“fines for the violation of most ATV regulations are not sufficiently high to act as a
deterrent.” The Working Group concurs and recommends that penalties and fines be
increased. The goal of penalties should be to deter inappropriate initial offenses and
adequately address severe or repeated misconduct and to promote safe, responsible and
sustainable riding practices.

The Working Group recommends the following:

Establish a hierarchy of penalties for OHV offenses to include increased fines,
jail, and vehicle impoundment. Examples are listed below. Specific definitions of
infractions and penalties should be established.

o0 Serious operating violations with OHV’s should carry the same penalty as
existing motor vehicles statutes, per G.L. ¢.90 s.24.
¢ Offenses include:

¢ Operating Under the Influence
¢ Leaving the scene of an accident
¢ Vehicular homicide
¢
¢ Penalties include:
¢ Loss of drivers’ license
¢ Fines up to $5000
¢ Imprisonment up to 15 years
¢ Confiscation and forfeiture of vehicle
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o0 Mid-level violations with OHV’s.

¢ Offenses include:
¢ Property destruction
¢ Dangerous operation
¢ Harassing wildlife, livestock or domestic animals
¢ Trespass
¢ Failure to stop

¢ Penalties include:
¢ Non-criminal citations from $250 - $500
¢ Criminal citations from $250 to $1000
¢ Imprisonment up to 1 year
¢ Restitution to the property owner (in addition to any fines)

0 Low-level/administrative violations with OHV’s.

¢ Offenses include:
¢ Unregistered vehicle
¢ Missing safety equipment (e.g., helmet, lights, spark arrestor)
¢ Noise violations

¢ Penalties include:
¢ Non-criminal tickets of $100*
¢ Criminal citations of $100 to $500

e Fines recovered from OHYV violations should be directed to a fund to support
OHV enforcement.

e Amend G.L. ¢.90B and ¢.90C to allow both non-criminal and criminal citations
for OHV offenses. Many OHYV offenses are serious threats to property and public
safety and require appropriate criminal penalties and legal process. The Working
Group also recognizes that non-criminal citations are often the most effective and
efficient means to punish dangerous and/or destructive behavior.

e Amend G.L. c. 266 s.121A to allow for higher penalties for vehicular trespass.
The amount of these penalties should parallel the penalties in Chapter 90B.

e Impose the upper range of penalties for operating an OHV within sensitive
ecological, historic or public health resources such as priority habitat, wetland
resources, archaeological sites or water supply lands.*

e Strongly enforce penalties for riding OHV’s on public property other than on
designated trails.

! With passage of recommended revisions to Massachusetts General Law 90B, Chapter 21A Section 10H
will need to be amended to delineate the specific Chapter 90B sections and the applicable minimum fine
Z Destruction of sensitive resources may also be punishable under other state or federal laws.
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e Reinforce parental and/or OHV owner responsibility for violations committed by
authorized users. The Working Group offers the following specific provisions:

o0 Any owner of an off highway vehicle or any person who gives or
furnishes an off highway vehicle to a minor (under eighteen (18) years of
age) in their care shall be liable with the operator for any penalties and/or
damages caused in the operation of the vehicle. In the case of
unauthorized use (by theft), the operator, but not the owner shall be
responsible for the operation of the vehicle.

o Any owner of an off highway vehicle who gives or furnishes an OHV to an
adult (eighteen (18) years of age or older) who commits an offense may be
found liable, jointly and severally with the violator, to pay all fines assessed
and any restitution ordered if it can be proven that the owner authorized the
violator to use the vehicle and the owner knew or had reason to believe that
the violator would commit an offense with the vehicle.

e Law enforcement officers should continue to exercise reasonable judgment in
issuing warnings and citations to most effectively achieve shared goals for public
safety and the protection of public and private property and resources.

Registration, Licensing, Permitting and Insurance

The Working Group recognized that existing staffing and enforcement capabilities and
trail development and maintenance is severely hampered by current funding levels. The
group feels that mandatory annual or biennial registration of vehicles can be an effective
means to generate revenues which can support OHV enforcement and trail development.
Most states direct OHV registration revenues to investments and activities which support
OHV use and the Working Group strongly believes that this is the most appropriate
method for supplementing current enforcement funding.

The Working group recommends the following:

e OHYV registration should be required at the time of purchase and renewed on an
annual or biennial basis for all Massachusetts OHV’s under the condition that:

0 Registration fees should be increased to reasonable levels and committed to a
public fund dedicated and restricted to enhancing enforcement and the
development, maintenance and restoration of OHV trails. “Development” of
OHYV trails may include costs associated with the purchase of lands
particularly suited to this recreational use.

0 The registration process should be made more convenient for vehicle owners.
The registration agency should expand the network of registration sites and
should consider authorizing dealers to register OHV’s.

o ldentifying riders through their vehicle registration should be facilitated by:
¢ Ensuring that the license plate affixed to the vehicle is of adequate size

and legibility.
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¢ Ensuring that the registration database is readily available to state and
local law enforcement officials.
0 OHV’s used strictly for agricultural or forestry use would be exempt from
required registration through an owner "Declaration of Exemption” completed
at the time of purchase.

e A State OHV Advisory Committee should be created to advise the
Commonwealth on a variety of OHV issues including distribution of registration
revenues for enforcement and trail development, maintenance and restoration
purposes as described above.

e The Commonwealth should seek to establish reciprocal agreements with other
states offering riding opportunities to allow MA riders to register in only their
home state.

e Expand and support opportunities to acquire reasonably priced insurance
including liability insurance for OHV’s in Massachusetts. The proposed OHV
Advisory Committee should evaluate future availability of such insurance and
develop recommendations for insurance requirements in Massachusetts.

Noise/Sound

The Working Group recommends that Massachusetts align its noise/sound requirements
with national standards. Currently, MGL Chapter 90 Sect. 7U sets sound limits only for
off highway motorcycles at 103db (A), the highest sound level allowed among the
nineteen states that have established limits. ATV’s have no established sound limits
under Massachusetts law.?

The Working Group recommends the following:

e Recreation vehicles registered under the provisions of c. 90B s.22 shall at all
times be equipped with a silencer, or other device, which limits noise emissions.
Noise emissions of recreation vehicles shall be limited to the following levels
when measured from a distance of 20 inches using test procedures established by
the Society of Automotive Engineers under Standard J1287 JUL98:

= (@) If manufactured on or after January 1, 1998.......... 96 dbA
= (b) If manufactured prior to January 1, 1998............. 101 dbA

2 Nothing in these recommendations is meant to replace or supersede other state legislation or regulation
concerning noise. An example would be Chapter 90 Section 7U and 7T, Chapter 111 Section 142A and
noise regulations established by the Department of Environmental Protection.
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Funding

As noted throughout these recommendations, sustainable management of OHV use is
contingent on adequate funding for both enforcement and sustainable riding
opportunities.

The Working Group recommends the following:

e OHYV registration fees should be increased and the revenues committed to a fund
dedicated and restricted to enhancing enforcement and the development,
maintenance and restoration of OHV trails. Registration revenue investments
should reflect the type of OHV registered. For example, snowmobile registration
revenues should support snowmobile enforcement and trail development.

e To further support motorized trail opportunities, the rider community and the
Commonwealth should consider developing a trail pass system. Such systems are
in effect in Vermont and New York and versions of the approach have been
proposed by both the Snowmobile Association of Massachusetts and the New
England Trail Riders Association.

e The rider community and the Commonwealth should consider establishing a Land
Stamp program to acquire land suitable for OHV use.

Operator Age/Size or Use Limitations

The Working Group discussed the issue of operator age/size limitations on the use of
OHV’s. Under existing regulations children under the age of fourteen (14) must be
directly supervised by a person eighteen (18) years of age or older; children under the age
of twelve (12) may not operate an OHV except on land where the operator is domiciled;
and no one under the age of ten (10) may operate a recreational vehicle anywhere in the
Commonwealth.

The Working Group discussions included consideration of actions or pending actions by
others including the US Consumer Product Safety Commission, the Specialty Vehicle
Institute of America (a manufacturers association), the Massachusetts Department of
Public Health and the Massachusetts Legislature which is currently considering
legislation pertaining to ATV safety. The discussion among the diverse group revealed
the complexity of the issue. Manufacturers produce ATV’s, motorcycles and
snowmobiles intended for operators as young as six years old. Enthusiasts note the value
of motorized trails recreation as a family activity and the importance of including
children under the age of ten in the sport. They also point to the education requirements
recommended by this group and the adult supervision requirements as important
protections for younger children. Child safety advocates point to the immature judgment
of children as old as sixteen (16) and the inherent danger motorized recreation poses for
young operators. Parent advocates stress the importance of parental responsibility in
making decisions about their child’s safety. Others, such as equestrians, express concern
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that government efforts to restrict vehicle size could lead to future efforts to restrict other
recreation activities. Property rights advocates challenge the authority, the ability, and
the logic of police officers enforcing such restrictions on private property.

This complex mix of values and perspectives prevents the Working Group from reaching
consensus on a single recommendation for minimum operator age. The group has also
not reached consensus on the subject of a minimum operating age on public lands.
DCR’s current regulations prohibit recreational vehicle operators under the age of twelve
(12). The agency points to the challenging conditions found on many DCR OHV trails
and the presence of other riders in limiting young operators. Other states with the same
age restrictions on public lands are Connecticut, Ohio, Maryland, and Rhode Island.
Enthusiasts point out the limited riding opportunities available in the state and therefore
the importance of these public lands to allow young riders to participate in this family
sport. Here again, they point to the new education requirements, appropriately sized
machines and direct adult supervision providing significant safety assurances for young
riders.

Despite diverse viewpoints, all Working Group members agreed that operator safety and
knowledge is central to accident avoidance and the proper use of ATV’s, as is appropriate
supervision of younger riders. The group also recognized that the condition and
difficulty of the trail or riding area relative to the skill, knowledge and size of both the
vehicle and the rider is also a key ingredient in operator safety. Finally, the Working
Group agrees that the most appropriate process for future decisions regarding ATV user
age or size is the Commonwealth’s regulatory process.

The Working Group recommends the following:

e Asrecommended under the education section, the Commonwealth should require
all OHV operators eighteen (18) and younger to complete a state-certified OHV
Safety and Responsibility Program.

e Riders age fourteen (14) and younger must be directly supervised by an adult.
Direct supervision requires audible or visual control of the operator at all times.
Failure to provide such supervision should constitute dangerous operation and be
subject to penalties as recommended above. This recommendation is consistent
with current Massachusetts law and regulation; however enforcement of this
requirement is inconsistent.

e Vehicle size / capabilities: the size, power or speed of the vehicle is an important
consideration in rider safety and especially child safety. The US Consumer
Product Safety Commission (CPSC) and the American National Standards
Institute (ANSI) both agree that children under the age of sixteen (16) should only
ride ATV’s which are suited to their size, skill level and judgment. Various
approaches to such limitations have been explored including engine size.
Currently, ANSI and CPSC are recommending rules which would require
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manufacturers to limit the speed capabilities of ATV’s sold for young riders. The
following are the limits proposed by the CPSC and defined by ANSI:

o Category Y-6+ ATV’s for children over the age of 6 would be capable of
limiting speed to 10 mph.

o Category Y-10+ ATV’s for children over the age of 10 would be capable
of limiting speed to 15 mph

o Category T ATV’s for children under the age of 16 would be capable of
limiting speed to 20 mph.

o All ATV’s in these categories must be delivered from the manufacturer
adjusted to these speed limits.

The Working Group believes that such speed limits would provide an additional
element of safety for young children and an important safety decision for
supervising adults. Although all members do not agree that children as young as
6 should operate OHV’s, the Working Group endorses such speed limiting
devices on vehicles intended for riders under the age of sixteen (16).

e Adult sized ATV’s should not be sold for use by a child under the age of sixteen
(16). Consistent with the CPSC proposed rules (Federal Register, August 10,
2006, CPSC Notice of Proposed Rulemaking), ATV retailers must provide the
purchaser with an age acknowledgement form telling the purchaser that the
vehicle is for adults and that children have immature judgment and should never
drive an adult ATV. Riders under the age of sixteen (16) may ride only on ATV’s
that meet the most current CPSC rules for engine size, speed limit, or other
limitations and must carry a current safety training certificate.

e Penalties for dangerous operation of an ATV should specifically include operation
of an ATV by a child of an inappropriate age/size. Statutory or regulatory
language should provide the courts with the latitude to impose a significant
penalty for such use as described in the penalties section above.

e Penalties for dangerous operation of an OHV should specifically include
operation of the vehicle with more than one rider unless the vehicle is designed
and equipped by the manufacturer to carry more than one person.

e Given the inherent differences in starting and operating an ATV or snowmobile
and an off highway motorcycle, future regulations or statutes should recognize the
mechanical and operating differences between the various types of vehicles.

e Any future changes to age limits should be promulgated through the Code of
Massachusetts Regulations (CMR) with appropriate public input. Future
regulations should consider recommendations from the CPSC, public health and
safety concerns, adult supervision, vehicle capabilities, rider size and skill
disparities and rider protections incorporated into sanctioned and organized youth
training events.
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Public Ways

It is inevitable that ATV and off-highway motorcycle (OHM) trails will cross public
ways used by other motor vehicles. Understandably, crossing such traveled ways poses a
danger to the operators of both the OHV and the motor vehicle and potentially to
pedestrians. While G.L. c. 90B s. 25 establishes certain limitations on such crossings, the
Working Group agrees that additional protections and clarifications are necessary.

The Working Group recommends the following:

Amend ¢.90B, s.25 and promulgate regulations to prohibit operation of ATV’s
and OHM's across public ways and on unpaved public ways except at such
crossings and on such roads that have been marked and approved for ATV or
OHM use as part of an authorized ATV or OHM trail system. Such regulations
should include:

o Criteria for approval, including but not limited to public safety and
environmental impacts associated with the crossing, governmental liability
and the interests of ATV, OHM and public way users, abutters, and law
enforcement.

0 A process for public entities and the public to provide input to the approval
process.

0 Such regulations should recognize a presumption in favor of approval for a
public way crossing where ATV and OHM use is authorized by landowners
on both sides of the public way and only where such crossing can be done
with reasonable safety.

o0 Such regulations should recognize a presumption in favor of approval of ATV
and OHM operation on an unpaved public way but only where part of a state-
authorized ATV and OHM trail system and where such crossing can be done
with reasonable safety.

0 Such regulations should exempt ATV’s or other OHV’s used in the conduct of
agricultural or forestry work.

A minor person under the age of sixteen and one-half (16 %2) years old should not
operate an ATV or OHM across or on a public way under this section, unless the
operator has a motor vehicle driver’s license or permit or is accompanied by an
adult aged eighteen (18) years or older.

DCR and other land managers offering designated OHV trails should strive to
minimize the number and length of public way crossings. Wherever possible
crossings should be designed to be perpendicular to the public way.

Designated ATV and OHM crossings and routes should be signed to warn motor
vehicle operators of the crossing.
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Trespass

A common concern regarding OHV activity is trespass with the vehicle on the land of
another - both private or public land. Two statutes provide protections for recreation
vehicle trespass, G.L.c. 90B and ¢.266, s. 121A. Some believe that recommended actions
of this Working Group, specifically the ability to impose criminal penalties and the
increased fines recommended above, would significantly strengthen OHV trespass law.
However, private land owners have found that protections provided under Chapter 90B
have had limited value in protecting their property from OHV trespass. Chapter 266
however, has been more effective for them.

The Working Group recommends the following:

e Create consistency and parity between vehicle trespass laws and penalties in G.L.
c. 90B and G.L. ¢.266 s.121A

e The Working Group offers the following specific guidance for changes to G.L. c.

266:

o0 If the trespass is by means of a motorized vehicle, the penalty for each
offense shall be a fine of not less than $250 nor more than $1000 or
imprisonment for not more than one year, or both said fine and imprisonment.
In addition, the following minimum fines shall apply:
¢ For a first offense, a fine of not less than $250 nor more than $500.
¢ For asecond offense, a fine of not less than $500 nor more than $1000.
¢ For athird or subsequent offense, a fine of not less than $1000.

o A law enforcement officer who makes an arrest or brings a complaint under
this section may seize and impound the vehicle involved in the trespass.

o Before final disposition of a complaint filed under this statute, the Court shall
hold a hearing to assess damages resulting from the trespass and it shall order
the defendant to pay restitution for all damages incident to the trespass,
including but not limited to environmental damages such as erosion and
compaction of soils, damage to wetland areas, disturbance of habitat,
harassment or destruction of wildlife, and damage to crops, planted areas,
forests and fields. .

e Reinforce parental and/or OHV owner responsibility for violations committed by
authorized users. The Working Group offers the following specific provisions:

o Any owner of an off highway vehicle or any person who gives or furnishes an
off highway vehicle to a minor (under eighteen (18) years of age) in their care
who commits trespass, shall be liable with the operator for any damages
caused in the operation of the vehicle. In the case of unauthorized use (by
theft), the operator, but not the owner shall be responsible for the operation of
the vehicle.
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o Any owner of an off highway vehicle who gives or furnishes an OHV to an
adult (age eighteen (18) and older) who commits trespass may be found liable,
jointly and severally with the violator, to pay all fines assessed and any
restitution ordered if it can be proved that the owner authorized the violator to
use the vehicle and the owner knew or had reason to believe that the violator
would trespass on the land of another with the vehicle.

e Law enforcement officers should continue to exercise reasonable judgment in
issuing warnings and citations to most effectively achieve shared goals for public
safety and the protection of public and private property and resources.

Short-term Strategies and Ongoing Communications

The Working Group explored ideas to enhance enforcement and improve
communications among stakeholders while awaiting any statutory or regulatory changes.

The Working Group recommends the following:

e Establish a Massachusetts OHV Advisory Committee to develop, review and
implement safety/educational programs and advise the Commonwealth on issues
of OHV enforcement, management and use. This committee should provide a
mechanism for continued interactions and ongoing communication among the
stakeholder community that has begun through the efforts of the Working Group.

e Invest in trail signage and mapping to reduce impacts and offenses caused by
operator confusion or error.

e Encourage and support state and local dialogue among stakeholders. Every
member of the OHV Working Group benefited from the exchange of ideas and
perspectives during its relatively brief process. Similar lasting benefits can be
achieved through greater communication among interested stakeholders at the
facility or community level.

e Expand co-operative multi-agency efforts to enforce existing regulations. The
Office of Law Enforcement, DCR rangers and Towns of Granby and South
Hadley have achieved significant successes against OHV activities on DCR and
local water supply properties through their coordinated efforts.

¢ Identify opportunities for high profile enforcement efforts in areas experiencing
repeated illegal riding. Maximize public awareness of the problems and penalties
associated with illegal OHV use in these and other areas.

e Continue and expand the dialogue between DCR, EOEEA, the manufacturers and
dealers representatives and others regarding recommendations offered in this
report. Manufacturers and dealers can play a particularly important role in
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report. Manufacturers and dealers can play a particularly important role in
recommendations for mandatory education programs, simplifying vehicle
registration, and operator safety.

e The members of the Working Group should continue to communicate with each
other to encourage the implementation these recommendations in their entirety.

Conclusion

The participants to this Working Group appreciate the hard work and honest efforts
offered by each other in achieving these recommendations. We believe these
recommendations meet the interests of all stakeholders and offer a realistic and
implementable approach for safe, responsible and sustainable riding while protecting the
environment and safety of all. These recommendations, while not binding on anyone, are
evidence of our joint desire and goal to see these recommendations implemented. We
will work to explain and support these recommendations within our own stakeholder
communities. We will also work together to support and explain these recommendations
to other stakeholders, regulators, the legislature and the Executive Branch in order
achieve their implementation.

Submitted by the Off Highway Vehicle Enforcement Working Group, March 31, 2008
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