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A. SUMMARY
The Massachusetts Department of Environmental Protection (DEP or Department) proposes to amend 310 CMR 7.00, et seq. the State's Air Pollution Control regulation. 

Massachusetts, since 1970, has required pre-construction approval before a person may build or modify sources emitting air contaminants.  These approvals, to varying degrees over the years, specified emission limitations, control equipment, monitoring, testing and reporting requirements, and methods of operation.

Title V of the 1990 Amendments to the Clean Air Act (CAA) established a national system of operating permits for large stationary sources of air pollution. Pursuant to Title V of the CAA, EPA promulgated its operating permit program regulations, 40 CFR part 70.  Following EPA’s actions, DEP promulgated its operating permit program at 310 CMR 7.00: Appendix C.  On April 28, 1995, the Department submitted a program that substantially met the requirements of Title V of the CAA.  On May 15, 1996, EPA promulgated interim approval of 310 CMR 7.00: Appendix C, the 40 CFR part 70 Operating Permit Program for Massachusetts.  In that rulemaking, EPA noted four minor items that need to be addressed for full program approval.  EPA has established June 1, 2001 as the deadline for submittal of changes necessary for full program approval. The proposed revisions would complete the process started in 1996 to obtain full program approval.  On November 16, 1996, the Department submitted to EPA changes to the program, which corrected two of the interim approval items.  The two items remaining are in Appendix C(7) Operational Flexibility and C(8)Administrative Amendments, Minor Modifications and Significant Modifications sections.  They have minimal impact on the implementation of the program. 

B. REGULATORY HISTORY AND PURPOSE

The 1990 Clean Air Act Amendments established a national requirement that each state implement an operating permit program for large stationary sources of air pollution and that the EPA promulgate, within 12 months of enactment, regulations specifying the minimum elements of state operating permit programs.  In addition, within three years of enactment, States were required to submit permit programs to the EPA for approval.  EPA had one year to act on the proposed programs.

The operating permit program is designed to improve air quality management in several ways.  First, the program consolidates all applicable air program requirements for a facility into one publicly available permit, making compliance assurance more effective and less burdensome.  Second, the permit program is intended to provide industry with a clear indication of emissions limits they must meet, while affording facilities operational flexibility to make certain changes.  Third, permits will better facilitate state implementation of the criteria pollutant control program as well as programs for control of acid rain and air toxics, including the expeditious adoption of new specific requirements.  Finally, the Clean Air Act Amendments require states to charge permit fees to be paid by subject facilities that are sufficient to recover the reasonable direct and indirect costs of developing and implementing the state's operating permit program.

Through the operating permit program, the Department implements the Commonwealth's responsibilities for regulating Hazardous Air Pollutants (HAPs) as required by Title III of the CAA.  All major sources of HAPs are required to obtain an operating permit. As EPA promulgates Maximum Achievable Control Technology (MACT) standards and Generally Available Control Technology (GACT) standards for HAPs, these requirements must also be incorporated into the operating permits. This program is also used to implement Phase II of the acid rain program set forth in Title IV of the Clean Air Act. In Phase II, the State is required to administer a federally approved permit program. 

C. DESCRIPTION OF AMENDMENTS

Following is a summary of the proposed changes.  In addition to the amendments to Appendix C that are necessary for full program approval, the Department is proposing changes to clarify the regulations, correct typos, or otherwise amend the regulations to meet the minimum requirements of a federal program. The numbers in brackets [] correspond to the numbered proposed amendments. 

[1] Delete 310 CMR 7.00 LEGEND (2). Eliminates the publication of the Department’s address in the regulations, which is available elsewhere.

[2] Amends the definition of Volatile Organic Compound at 310 CMR 7.00 to exclude compounds listed by EPA as not being photochemically reactive. 

[3] Modifies the title of 310 CMR 7.00: Appendix C. to include ‘compliance’ since compliance is a component of the program.

[4] Amends several definitions in Appendix C. for clarity and includes new Acid Rain references in the definition of ‘applicable requirement’. 

[5] Corrects 310 CMR 7.00: Appendix C (2) so that the timeframe for when an operating permit application is required from a non-major source does not conflict with EPA’s requirements.

[6] Simplifies the applicability requirements under 310 CMR 7.00: Appendix C (2)(e).

[7] Amends 310 CMR 7.00: Appendix C(3)(a) to eliminate the need to ‘enroll’ in the operating permit program by stating a facility will automatically be classified as an ‘enrollee’ when determined subject to the program.

[8] Amends 310 CMR 7.00: Appendix C(3)(c) by replacing ‘source’ with ‘facility’. 

[9] Amends 310 CMR 7.00: Appendix C (3)(n) to include provisions of 40 CFR Parts 72 and 76 for adoption and incorporation by reference into Appendix C. and deletes subsection (p) which commits DEP to take action to up date its references to the Federal Acid Rain program.

[10], [11] & [12] Amend 310 CMR 7.00: Appendix C(4)(a) and (b) and C(5)(a) to clarify applicability requirements and provides what needs to be included in the application.

[13] Amends 310 CMR 7.00: Appendix C(5)(h) and (5)(i.) to add headings for clarity and to correct cross references to other sections of the regulations. 

[14] Amends 310 CMR 7.00: Appendix C(6)(k) to reduce the 45-day period for EPA objection to a proposed operating permit, if the EPA notifies the Department that it does not intend to object to the permit.

[15] & [16] Amends 310 CMR 7.00: Appendix C(7)((a) and C(8)(a), to include interim approval corrections. As currently written, the regulations contradict EPA requirements at 40 CFR part 70.

[17] Corrects the omission of section 504(a) of the CAA from 310 CMR 7.00 Appendix C(9) which adds clarity to the requirement.

D. AIR QUALITY IMPACTS

The primary impacts on the state's overall environment and air quality are mainly indirect. These include facilitating the implementation of other titles of the Clean Air Act, improving the quality of emissions data and other source-related data, and improving compliance.

E. IMPACT ON SMALL BUSINESS

The proposed amendments do not substantially change the implementation of the program, but rather clarify the current requirements. As such, they have no impact on small business.

F. IMPACTS ON CITIES AND TOWNS (Proposition 2 1/2) 

Pursuant to Executive Order 145, DEP must assess the fiscal impact of new regulations on the state's municipalities. The Executive Order was issued in response to Proposition 2 1/2, MGL c. 29 s. 27C(a) which requires the state to reimburse municipalities for costs incurred as a consequence of new state laws and regulations.

There are municipal facilities affected by the proposed regulations. Under 310 CMR 7.00: Appendix C, the existing operating permit regulations, municipal facilities such as power generating facilities, heating plants with large boilers, and incinerators that meet emission thresholds of major sources as defined under the provisions of the Clean Air Act are required to obtain operating permits. There are an estimated fifteen state and municipally owned facilities in Massachusetts subject to the operating permit regulations. These proposed amendments do not add to the cost already associated with air operating permits.

G. AGRICULTURAL IMPACTS

Massachusetts General laws, Chapter 30A, Section 18 requires state agencies to evaluate the impact of proposed programs on agriculture within the Commonwealth. The Department has determined that the proposed program will have no adverse effect on agricultural facilities. The impacts to agriculture will be beneficial, as the program will help Massachusetts to attain National Ambient Air Quality Standards for ozone and other harmful pollutants, thus lowering crop damage attributable to pollution.

H. MASSACHUSETTS ENVIRONMENTAL POLICY ACT (MEPA)

Pursuant to 301 CMR 11.27 (Massachusetts Environmental Policy Act Regulations) this action does not require filing of an Environmental Notification Form (ENF). 

I. SOURCE REDUCTION
The implementation of source reduction is a Department priority, and is defined as in-plant practices that reduce or eliminate the total mass of contaminants discharged into the environment. The proposed changes to 310 CMR 7.00 et seq. will have a beneficial impact on the Department's current source reduction initiatives. By streamlining permitting and allowing intra facility bubbling, this program will eliminate administrative hurdles to source reduction initiatives.

J. PUBLIC PARTICIPATION
As provided by state law, the Department gives notice and provides the opportunity to review background and technical information at least 21 days prior to proposing the regulation amendment at a public hearing. Since federal law mandates the proposed regulations, formal notice will be issued 30 days before the public hearing.  One hearing will be held in Boston and it will be held in accordance with procedures of MGL Chapter 30A.  The hearing record will remain open until 5 p. m. of the day of the public hearing in order to accept written comment. 

� These changes are necessary for full program approval by EPA.






