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I.
Introduction

In July 1999, the Massachusetts Department of Environmental Protection  (DEP) proposed a revision to the Massachusetts State Implementation Plan (SIP) for ozone to establish a second phase of a NOx Allowance Trading Program (see the July 1999 Background Document and Technical Support for Public Hearings on Proposed Revisions to the State Implementation Plan For Ozone: Response to the “NOx SIP Call" and the “OTC NOx MOU,” Including Amendments To 310 CMR 7.00 Et Seq.: 310 CMR 7.19 “RACT for Sources of Oxides of Nitrogen,” 310 CMR 7.27 “NOx Allowance Program,” and 310 CMR 7.28 “NOx Allowance Trading Program”).  This program, presented as proposed 310 CMR 7.28, builds on the existing NOx Allowance Program (310 CMR 7.27) to further reduce NOx emissions beginning in summer 2003.  In 310 CMR 7.28 DEP proposed to allocate allowances to electric generating sources on the basis of historical net electrical output to encourage efficiency and pollution prevention in the electric generation sector.  A number of stakeholders submitted comments into the hearing docket based on many of the questions that DEP asked in the Technical Support Document.
Based on the comments, DEP has refined its proposed allocation.  DEP believes that the public record for the proposed regulation is sufficient to choose the appropriate allocation and trading program for Massachusetts.  However, in light of the comments received on proposed 310 CMR 7.28, and to allow stakeholders an additional opportunity to comment on 310 CMR 7.28, DEP seeks comments on three additional allocation options.  

Specifically, this document provides the opportunity to comment on three allocation options, and provides further explanation of Massachusetts’ allowance budget.  These options reflect modifications to: the public benefit set-aside; the treatment of new sources, including recently permitted units; the treatment of municipalities and public service agencies; the initial allocation period; and the treatment of the Medical Area Total Energy Plant (MATEP).  All three allocation options presented here meet DEP's overall policy goals as articulated in the July, 1999 Technical Support Document (i.e., reward clean, efficient electrical generation, encourage pollution prevention in the electric generation sector, and encourage fair competition in the new market for electricity).  DEP intends to promulgate one of the three options, or a variation thereof, as part of 310 CMR 7.28, and will submit the final rule to the US Environmental Protection Agency (EPA) as a revision to the Massachusetts SIP for ozone.

At this time, DEP solicits comments only on the provisions put forth in this proposal, and not on matters previously proposed in July 1999.  Once comments are received, DEP will prepare and issue final regulations and responses to all relevant comments received during both comment periods (i.e., July-August 1999 and September-October 1999).  DEP plans to issue the final regulation in November 1999.  Please refer to the Technical Support Document released in July 1999 for background information and for clarification of issues not specifically discussed in this proposal.

II.
Proposed Allocation Options

Based in part on comments received in July and August, 1999, DEP has refined its allocation proposal, and now presents three options for further public comment.  Each of these options reflects modifications from the July 1999 proposal to one or more of the following: (1) the initial allocation period; (2) the size of the public benefit set-aside; (3) the treatment of new units, including recently permitted facilities; (4) the allocations to municipalities and public service agencies; and (5) MATEP's participation in the program.  Below is a summary of DEP's July 1999 allocation proposal, and the three allocation options presented for comment in this document.  The resulting allocations are provided in Table 1.


A.
July 1999 Allocation Proposal


In the July, 1999 Technical Support Document and proposed regulation 310 CMR 7.28, DEP proposed an output-based allocation including the following elements:

(1)
 The proposed allocation was for the first three years of the allowance trading program, beginning in 2003, based on historical output data from the baseline period 1994-1998.  DEP proposed that, after the initial three-year period, source allocations would be determined annually, three years prior to the control period, based upon rolling historical output.


(2)
Ten percent of the overall state budget would be placed in a public benefit set-aside to provide for public service agencies (MBTA and MWRA) and to encourage the development of energy efficiency and renewable energy projects.


(3)
Recently permitted units would receive allocations based on nameplate capacity at the same output-based rate as all other units. 

(4) 
Five percent of the overall state budget would be placed in a new unit set-aside to provide allowances for additional new units.


(5)
Municipal generating facilities would receive allocations in the same manner as all other generating facilities, based on historical electrical output.


(6)
MATEP would be included in the allowance trading program, and would receive an allocation based upon useful electrical and steam output.


B.
New Allocation Options
Option One


Allocation Option One would modify DEP's July 1999 allocation proposal solely by deleting MATEP from the allocation.  All other elements of the July 1999 proposal would stay the same.  The net effect of this change is a decrease of 193 tons from the allocation to all other sources.  For a more detailed explanation of MATEP's impact on the state budget and why DEP intends to exclude MATEP from this proposed allowance trading program, see Section III.B., below.

Option Two

Allocation Option Two contains the following modifications from DEP's July 1999 allocation proposal:

(1)
Allocation Period: The initial three-year allocation period would be reduced to a one-year allocation, based on the same five-year (1994-1998) historical baseline.  Source allocations for each control period following the initial one-year allocation period (i.e., for 2004 onward) would be determined annually, three years prior to the control period.  Annual allocations would be based on an average of the source's electrical and steam output during the ozone seasons four and five years prior to the allocation control period.  For example, allocations for the year 2004 would be calculated by DEP by April 2001, based on each unit's output between May 1 and September 30 in 1999 and 2000.   Moving to an annual allocation would allow DEP to use the most recent output data to allocate allowances and fold new, more efficient sources into the general allocation pool more quickly.  However, an annual allocation would provide less certainty to sources about future allocations.

(2)
Public Benefit Set-Aside (PBSA):  The public benefit set-aside would be reduced to five percent of the overall budget.  Although this would reduce the number of allowances available for renewable energy and energy efficiency projects, it would transfer approximately 640 allowances back into the general allowance pool for allocation to existing sources.  In addition, MWRA and MBTA would now be allocated allowances from the general allowance pool (see item 5, below).

(3)
New Units
(a)
Allocation:   The new unit set-aside (NUSA) would remain at five percent.  New units would receive retroactive allocations from the new unit set-aside at 0.2 lbs/MWh based on actual net electrical output during the ozone season.  New units would still have sufficient time to participate in the allowance market each year.  New units would be folded into the allocation in the same manner as all other existing commercial sources once they have operated during two ozone seasons.  For example, a new generating facility that commences operation in February 2003 would receive allowances from the new unit set-aside for control periods 2003 through 2007.  In 2005, when DEP determines the allocations for control period 2008, the new facility would be folded into the allocation in the same manner as all other existing sources, based on its actual net electrical output four and five years prior to the control period (i.e., 2003 and 2004).  For the years 2005 - 2007, the new source would receive a retrospective allocation from the new source set-aside (at 0.2 lbs/MWh) for the current control period, and a prospective allocation from the general allowance pool (at 1.5 lbs/MWh) for the control period three years in the future.  Historical output data would be pro-rated to a full ozone season for units that commence operation between May and September in their first year of operation.  All units that do not have operational history four and five years prior to the applicable control period would obtain allowances from the new unit set-aside.  This includes the three "recently-permitted units" identified in the July 1999 Technical Support Document that were allocated 1466 allowances from the general allowance pool.

(b)
Oversubscribed New Unit Set-Aside (NUSA):  In the event that the new unit set-aside is oversubscribed for a given ozone season, and after allowances are transferred from the public benefit set-aside (if available; see item 4, below), DEP would reduce all new unit set-aside allocations proportionately, so that the total of the allocations does not exceed the available tons in the new unit set-aside account.  For example, if there were 100 allowances available for the new unit set-aside, and one new source would be eligible for 100 allowances and a second for 50, the first would receive 66 allowances and the second would receive 34.  

(4)
Relationship Between New Unit and Public Benefit Set-Asides: Unused allowances from the public benefit set-aside and new unit set-aside in one year would be banked in those set-aside accounts for use in subsequent years.  Unused allowances in one set-aside account could be transferred for use in the other set-aside account if oversubscribed.  However, if banked allowances (i.e., allowances from previous years) in a set-aside account totaled 15% or more of the total state budget, the banked allowances would be distributed to existing sources until the banked allowances in the account was down to 5% of the total budget.  For example, if, prior to the annual allocation, there were 2500 (~19%) allowances banked in the public benefit set-aside, then 1857 banked allowances would be distributed back to existing sources to bring the total down to 643 (5%).  

(5)
Municipalities and Public Service Agencies:  Public service agencies (i.e., the Massachusetts Bay Transportation Authority and the Massachusetts Water Resources Authority) would receive set allocations for the first three years of the program (i.e., 2003 -2005).  Municipal generating facilities (Potter Station in Braintree, Waters River 2 in Peabody, and Cleary Station in Taunton) would also receive a set allocation for the first three years.  The allocations would be based upon their allocations under 310 CMR 7.27, reduced by the ratio of the overall budget from 310 CMR 7.27 to 310 CMR 7.28.  Beginning with control period 2006, allocations to these facilities would be included in the general allocation in the same manner as all other facilities in the program, based on historical electrical and steam output.

(6)
General Electric:  General Electric (GE) Lynn's allocation would be adjusted to reflect corrected data and to include consideration of operation in 1993 (outside the original baseline) due to unique operational circumstances that included relying on a power purchase agreement during the baseline period 1994-1998.  Options Two and Three in Table 1 reflect the adjusted allocation.

(7)
MATEP:  As with allocation option one, MATEP would not be included in the program.

Option Three

Allocation option three is the same as allocation option two, with one exception.  Specifically, any unit that has commenced operation by the date that the final rule is promulgated would be included in the initial allocation as an existing source.  It would therefore be allocated allowances at the same output-based rate as all other existing sources, using the nameplate capacity formula included in DEP's initial proposal for recently permitted units.  After two years, actual output data would be used, rather than the nameplate capacity, which is generally higher than actual output.  This differs from the July 1999 proposal that included any unit that had received final approval from DEP in the general allocation.  The regulatory change would modify the definition of "Existing budget unit."

Table 1:  Proposed 310 CMR 7.28 July 1999 Allocation and New Allocation Options

Initial 3-Year Allocation


Initial 1-Year Allocation


Proposed 310 CMR 7.28

(for comparison purposes)
Option One
Option Two
Option Three 

NAME






Tons
Tons
Tons
Tons

State Budget (OTC NOx MOU)
13,194
12,861
12,861
12,861

SUBTRACT:  Set Asides
1,979
1,929
1,286
1,286

Allocation Total
11,215
10,932
11,575
11,575

ANP Bellingham
From NUSA
From NUSA
From NUSA
From NUSA

ANP Blackstone
From NUSA
From NUSA
From NUSA
From NUSA

ANP Milford
246
243
292
270

Berkshire Power
497
491
From NUSA
546

Braintree
37
36
76*
70*

CES Blackstone
19
19
23
21

EMI Dartmouth
132
130
157
145

EMI Dighton
311
307
From NUSA
341

GE Lynn
35
34
60*
55*

Indeck Pepperell
71
70
84
78

Lowell Cogen
60
59
71
66

Lowell Power
164
161
195
180

MATEP
140
NA
NA
NA

MBTA
From PBSA
From PBSA
6*
6*

MIT Cogen
81
80
96
89

MMWEC Stonybrook
297
293
353
326

MWRA
From PBSA
From PBSA
37*
34*

NEA Bellingham
574
567
683
631

NU Doreen
1
1
1
1

NU Mt. Tom
254
251
302
279

NU W. Springfield
96
95
114
105

NU Woodland
1
1
1
1

Peabody
2
2
19*
18*

PG&E Gen Brayton
2,119
2,091
2,521
2,327

PG&E Gen Masspower
414
409
493
455

PG&E Gen Millenium
658
649
From NUSA
From NUSA

PG&E Gen Pittsfield
299
296
356
329

PG&E Gen Salem
915
903
1,088
1,005

SEI Canal
1,312
1,295
1,561
1,441

SEI Kendall
97
96
116
107

Sithe Edgar
0
0
0
0

Sithe Framingham
1
1
1
1

Sithe Medway
4
4
5
4

Sithe Mystic
997
984
1,187
1,096

Sithe New Boston
953
940
1,134
1,047

Somerset
185
183
220
204

Taunton
51
50
92*
85*

Trigen
195
193
232
214

III.
Massachusetts Allowance Budget


A.
State NOx Budget 

Each allocation option presented uses the same state NOx budget of 12,861 tons.  Based upon comments received in response to DEP’s July 1999 proposal and Technical Support Document, DEP believes it would be helpful to provide further explanation of how the Massachusetts NOx budget was determined.  The following summarizes the main components used to derive DEP's budget.

On July 27, 1998, after public review and comment, DEP submitted the Massachusetts Attainment Demonstration SIP Submittal for the one-hour ozone standard to the US EPA.  The attainment submittal contained commitments to achieve in-state reductions necessary to attain and maintain the one-hour ozone standard, including to:

… set a utility sector NOx budget equal to the more stringent of the NOx Ozone Transport Commission's Memorandum of Understanding for NOx Reductions Phase III, or the EPA's final Ozone Transport SIP Call due to be published in September, 1998.  Massachusetts will incorporate this budget into 310 CMR 7.27 by November, 1999, and will implement the budget by May, 2003.

In May 1999, EPA issued the final controlled inventories, by sector, for states included in the NOx SIP Call.  The EPA NOx SIP Call budget for Massachusetts, adjusted to account for the three-states MOU (see July 1999 TSD) and to incorporate non-EGU sources included in the Massachusetts allowance trading program, is 13,206 tons.  The Massachusetts commitment under the Ozone Transport Commission (OTC) NOx Memorandum of Understanding (MOU) for 2003 is 12,861 tons.  Therefore, consistent with Massachusetts' commitment in its Attainment Demonstration SIP Submittal, the allocation options presented for public comment are based on the more stringent overall state budget of 12,861 tons.


B.
Medical Area Total Energy Plant

The Medical Area Total Energy Plant (MATEP) is a source included in DEP's existing allowance trading program, 310 CMR 7.27.  Although MATEP does not meet the applicability thresholds for 310 CMR 7.27, MATEP agreed to participate in that program.  In the July 1999 Technical Support Document and proposed regulation, DEP included MATEP in the proposed program.  In order to do so, DEP increased the overall state trading program budget of 12,861 tons by the EPA 2007 controlled inventory (from EPA's NOx SIP Call) for MATEP (333 tons).  During the rule review meetings in April 1999, and before EPA issued its final SIP Call inventory, DEP mistakenly included MATEP in the overall state budget at 874 tons, resulting in an overall state budget of 13,735 tons.  The correct value of 333 tons was subsequently included in the public hearing proposal issued in July 1999, and resulted in an overall program budget of 13,194 tons.

Since issuing the July 1999 Technical Support Document, MATEP has submitted to DEP a permit application to install year-round selective catalytic reduction controls on its generating units.  DEP finds the resulting emissions reductions large enough to justify excluding it from an allowance trading program.  Therefore, DEP intends to exclude MATEP from the allowance trading program, and none of the allocation options presented in this document allocates allowances to MATEP.  The effect of not including MATEP in the program is a decrease in the overall state budget of 333 tons, relative to the proposal in the July 1999 Technical Support Document.  However, since MATEP was allocated 140 of those 333 tons in the original proposal, the net effect of this change (compared to the original proposal) is a decrease of 193 allowances available for allocation to other existing sources.

IV.
Proposed Regulatory Revisions

Attached to this document as Attachment A are proposed regulatory revisions to 310 CMR 7.27 and 7.28, which are summarized below.


A.
Revisions to the July, 1999 Proposal of 310 CMR 7.28

Consistent with modifications discussed in this document, DEP is proposing to change the proposed 310 CMR 7.28 to add the definitions of new and existing budget units, change the Massachusetts trading program budget to 12,861 tons, change the allocation section to match Option 2 and 3 as discussed above, and to add facility output reporting requirements.  Option 1 would change Table 1 of the July 1999 proposed regulations.

B.
Revisions to 310 CMR 7.27

A commenter on the July, 1999 proposal suggested that sources be allowed to comply with the monitoring requirements of 310 CMR 7.27 using the same methodology proposed for 310 CMR 7.28 (i.e., 40 CFR Part 75 Subpart H).  Subpart H will govern the monitoring requirements when the new program takes effect in 2003, but was not yet promulgated when the Department established the current program.

Allowing sources to use Subpart H for the existing program will ease the transition to the new program (310 CMR 7.28), and DEP finds the suggestion reasonable.  Therefore DEP is proposing to allow sources to comply with the monitoring requirements of the existing NOx Allowance Trading Program by using EPA standards contained in 40 CFR Part 75 Subpart H. However, since it is a section of 310 CMR 7.27(11) that was not previously proposed, DEP is releasing the proposed change for public comment.  

V.
Comments


DEP requests comments on the relative merits of DEP's July 1999 proposed allocation and the three allocations options presented in this document.  In particular, DEP requests comment on:

· which of the allocation options best achieves DEP's policy goals set out in the July 1999 Technical Support Document (i.e., Option One, Two or Three from this document).

· moving from a three year to an annual allocation method.

· reducing the public benefit set-aside.

· whether one year or two years of historical output data should be amassed before new units are folded into the allocation in the same manner as existing sources.

· whether the new unit set-aside will be sufficient to meet the needs of new generation facilities under the proposed allocation options and, if not, what additional options are available for addressing any deficiency.

At this time, DEP solicits comments on the provisions set forth in this proposal.  DEP is still considering and responding to all of the comments received on the July 1999 proposal.  

VI.
Public Participation

As required by state law, DEP gives notice and provides the public the opportunity to review background and technical information at least 21 days prior to proposing SIP amendments at a public hearing.  To assure more notice for processing an amendment to the SIP and to comply with EPA notice requirements, a formal notice is issued 30 days before the public hearings.  A public hearing to collect comments on the limited modifications to the proposed SIP revision, including revisions to 310 CMR 7.27 and the proposed NOx Allowance Trading Program, 310 CMR 7.28, will be conducted under the provisions of M.G.L. Chapter 30A on:


Thursday, October 28, 1999 -- 10:00 a.m.


One Ashburton Place


21st Floor, Conference Room 2


Boston, Massachusetts

Testimony may be presented orally or in writing at the public hearing.  Written comments will be accepted until 5:00 p.m. on Monday, November 1, 1999.  Please submit comments to:

Paul J. Hibbard

Department of Environmental Protection

BWP/Division of Planning & Evaluation

One Winter Street, 8th Floor

Boston MA  02108

Attention:  7.28 Comments

To ensure that your written comments are included in the hearing docket, please make sure that you address your comments to Paul J. Hibbard on the 8th Floor.  Comments sent to other offices may not be received in time to be included in the official docket.

If there are any questions regarding this document, please contact Paul J. Hibbard (617-574-6801) or Richard M. Driscoll (617-292-5605) at DEP’s Bureau of Waste Prevention, Division of Planning & Evaluation.

*  For the first three years of the program the allocation for these units is based on historical heat input.





This information is available in alternate format by calling our ADA Coordinator at (617) 574-6872.
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