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REGULATORY HISTORY AND PURPOSE

The Clean Air Act Amendments of 1990 (CAAA), direct the Environmental Protection Agency (EPA) to develop regulations to control air pollutants from municipal waste combustor units.  On December 19, 1995, the EPA promulgated New Source Performance Standards (NSPS) for New Municipal Waste Combustors (40 CFR 60 Subpart Eb) and Emission Guidelines (EG) for Existing Municipal Waste Combustors (40 CFR 60 Subpart Cb). The Emission Guidelines establish emission levels for the following pollutants; dioxin/furans, cadmium, lead, mercury, particulate matter, hydrogen chloride, sulfur dioxide, nitrogen oxides and fugitive ash. The guidelines also establish requirements for operating practices (carbon monoxide, load, and flue gas temperature), opacity, as well as operator training, monitoring, testing, recordkeeping, reporting and schedules for compliance.

Sections 111(d) and 129 of the CAAA require EPA to establish procedures for states to submit a State Plan for implementing the Emissions Guidelines.  State Plans must meet the requirements under the CAAA and 40 CFR Part 60 Subpart Cb, and contain the following:

A. A demonstration of the state’s legal authority to carry out Section 111(d)/129 state plan as submitted.

B. Identification of enforceable state mechanisms selected by the state for implementing the Emission Guidelines;

C. An inventory of municipal waste combustor plants/units in the state affected by the Emission Guidelines, including municipal waste combustor units that have ceased operation and are not partially or totally dismantled;

D. An inventory of emissions from municipal waste combustor units in the state;

E. Emission limitations from municipal waste combustor units that are at least as protective as those in the Emission Guidelines;

F. Testing, monitoring, recordkeeping, and reporting requirements;

G. A record of public hearings on the state plan; and

H. Provisions for annual state progress reports to EPA on implementation of the state plan.

I. Compliance schedules for each Municipal Waste Combustor (MWC) unit. 

J. Post 1990 dioxin/furan data for all municipal waste combustor units requiring more than one year to comply with the emission limit requirements.

On March 2, 1998, the Department of Environmental Protection (Department or DEP) published notices of public hearing and comment on the proposed Municipal Waste Combustor regulation, 310 CMR 7.08(2) and the State Plan. 

On August 21, 1998, DEP promulgated the State Plan, which included 310 CMR 7.08(2) “the 1998 MWC regulation” which incorporates all emission limitations as outlined in the Emission Guidelines and the requirements contained in 40 CFR Part 60 Subpart Cb as listed above.  In the 1998 MWC regulation, the Department adopted a mercury emission limit of 0.028 mg/dscm, a more stringent mercury emission limit than the limit contained in the Emission Guidelines.  In addition, the Department’s regulation requires MWCs to implement an approved Material Separation Plan that will remove hazardous air pollutants, such as mercury, before they are emitted into the atmosphere.  These Plans are designed to minimize emissions of toxic air pollutants into the atmosphere from the incineration process, and to help prevent exceedances of emission limit. The 1998 Regulation requires that the first Material Separation Plans address only products containing mercury, and reserves the Department’s ability to add products containing other toxics or toxic precursors to the Material Separation Plans in the future.  This regulation is one of the most stringent, if not the most stringent, municipal waste combustor regulations in the country.  

In addition, the 1998 MWC regulation allows MWC facilities equipped with electrostatic precipitators (ESPs) or innovative pollution control technology (IT) that cannot achieve the 0.028 mg/dscm mercury emissions limit to apply for a limited waiver until December 31, 2003.  MWC facilities equipped with an electrostatic precipitator may apply for an extension until December 31, 2005.  A MWC facility with ESPs or IT, however, cannot request a limited waiver until it has exceeded the 0.028 mg/dscm mercury emission limit even with the added air pollution controls. Once a waiver is granted, the MWC facility must comply with the 65 ug/dscm mercury emission limit, and the other requirements established in the 1998 Regulation.  When the waiver expires, the MWC facility must comply the 0.028 mg/dscm mercury limit.

The MWC regulation requires MWC facilities to complete on-site construction or installation of new or additional air pollution control equipment by December 19, 2000.  All five Massachusetts facilities that are subject to this rule met this deadline.  In addition, the facilities have all started to implement the activities called for in the Material Separation Plans.

STATE PLAN

On January 11, 1999, the Department submitted its State Plan to EPA for review and approval.  On July 14, 1999, EPA published a direct final rule (64 FR 37923) approving the State Plan.  On July 30, 1999 and August 13, 2000, Integrated Waste Services Association (IWSA) submitted comment to EPA opposing EPA’s approval of the State Plan. Due to IWSA’s comments, EPA published a notice (September 1, 1999, 64 FR 47680) withdrawing its direct final approval of the State Plan and indicating that it would consider all comments received before taking final action on the State Plan.  To date, EPA has not taken final action on the Department’s State Plan.

If the Department amends the 1998 MWC regulation, it will submit to EPA the amended MWC regulation as a modification to the State Plan.  All remaining elements of the State Plan are identical to what the Department submitted to EPA on January 11, 1999.  Therefore, the Department is only taking comments on the proposed amendments to the 1998 MWC regulation and not any other sections of the State Plan.  See Appendix A for the proposed amendments to the 1998 MWC regulation.

THE LAWSUIT

On September 10, 1999, two municipal waste combustor owners (Wheelabrator Millbury, Inc., and Ogden Martin Services of Haverhill, Inc.) and the Integrated Waste Services Association (IWSA) filed a civil action against the Commissioner, in the U.S. District Court for the District of Massachusetts IWSA et al. V. Liss, Civil Action No. 99-11906 EFH.  The civil action alleged that the mercury emission limit could not be achieved on a routine basis, and that continued enforcement of the MWC regulation was unlawful and unconstitutional. On April 30, 2001, the parties entered into a settlement agreement to resolve the issues included in the civil action.  As part of the settlement agreement, the Department agreed to propose amendments to the MWC regulation to resolve concerns by the Plaintiffs.  

SUMMARY OF THE SETTLEMENT AGREEMENT

In settling this case, the parties have agreed that:

· The mercury emission standard in the 1998 Municipal Waste Combustor Regulation (0.028 mg/dscm) will not change.

· The requirement that facilities prepare and implement a Material Separation Plan for products containing mercury will not change.

· DEP will propose for public comment two specific amendments to the 1998 Municipal Waste Combustor Rule.  One amendment would establish when DEP can initiate enforcement action once a facility has applied for a limited waiver of the mercury emission limit; the other amendment would require DEP to comply with the procedural requirements of M.G.L. c. 30A before the Department adds new toxics or toxic precursors to their material separation plan requirements.  Under the settlement agreement, the Department must propose these amendments within 90 days of signing the settlement agreement.

A copy of the final Settlement Agreement and a summary of the Settlement Agreement are available on the Department’s web site http://www.state.ma.us/dep under New Additions.

PROPOSED AMENDMENTS TO THE MWC REGULATION

This public hearing package contains the Commonwealth’s Background Document and proposed amendments to 310 CMR 7.08(2), the Municipal Waste Combustor regulation. See Appendix A for proposed amendments to the MWC regulation, 310 CMR 7.08(2).  The Department will only consider comments on the proposed amendments to the MWC regulation and not other sections of the 1998 MWC regulation.

The proposed amendments are as follows:

· 310 CMR 7.08(2)(f) 1.a., the Operating Practices section, would be amended to correct an inconsistency in the numbering of paragraphs.

· 310 CMR 7.08(2)(f)7, the Material Separation Plan section, would be amended to require DEP to conduct a formal rulemaking pursuant to M.G.L. c. 30A in order to formally solicit public comment before adding new toxic components or toxic precursors to the Material Separation Plan requirements.  The material separation plans will continue to cover products containing mercury.  However, before the Department can add new toxics or toxic precursors it must first go through a formal rulemaking process.  The Department believes that it is important to have public input on issues of cost and environmental benefit before deciding to add new toxics or toxic precursors to the Material Separation Plan Guidance.

· 310 CMR 7.08(2)(g)4, the Limited Waiver From Mercury Limit section, would be amended to:

· Clarify that the limited waiver is only available when MWC facilities cannot achieve the mercury emission limit, and not when they exceed any of the other emission limits established in the 1998 MWC regulation.  The Department proposes this amendment to clarify that MWC facilities cannot apply for a limited waiver from all of the emission limits listed in 310 CMR 7.08(2)(f)2.

· Describe in more detail that if a MWC facility receives a limited waiver, then it must evaluate the effectiveness of its Material Separation Plan and submit the evaluation to the Department.  The 1998 MWC rule required facilities that received a limited waiver to amend their material separation plans to increase efforts to remove mercury.  The new language puts more of a burden on the facility to evaluate the results of the existing material separation plan efforts, submit the results to the Department, and if necessary, propose amendments to improve the efforts of removing mercury form the waste stream.

· Clarify that MWC facilities must submit the results of the annual optimization testing to the Department.

· Create an “enforcement shield” for MWCs that are qualified to apply for the limited waiver and have exceeded the mercury emission limit of 0.028 mg/dscm based on the average of four quarterly compliance tests per rolling 12 months, or any nine-month test.
  Under this new provision, a MWC facility would be protected from enforcement action for exceeding the 0.028 mg/dscm mercury emission limit while the Department reviews the limited waiver request.  If the Department does not grant the waiver, then the facility has 180 days to come into compliance with the 0.028 mg/dscm mercury emission limit before enforcement action can be initiated.  The Department proposes this amendment because the MWC facilities were concerned that once the facility exceeds the average of four quarterly compliance tests per rolling 12 months, or any nine-month test, it is in violation of the regulation.  However, under the MWC regulation a MWC facility that qualifies for a limited waiver cannot apply for a waiver until it has actually exceeded the 0.028 mg/dscm during optimization testing or a quarterly or nine-month compliance test.  Therefore, while the facility applies for a limited waiver and waits for the Department to act on the waiver, it is in noncompliance with the regulation.  The enforcement shield would protect the facility from enforcement action for noncompliance only if it has applied for the limited waiver.  Facilities that do not qualify for the limited waiver or fail to apply for the waiver, are not shielded from enforcement.  The Department proposes this amendment as a reasonable solution.  If EPA approved the amendments as part of the Commonwealth’s State Plan, facilities will also be shielded from EPA enforcement and citizen suits filed in accordance with the CAAA.

· 310 CMR 7.08(2)(h), the Recordkeeping section, would be amended to correct an inconsistent reference to the timing of compliance. 

AIR QUALITY IMPACTS

The primary impacts of the overall rule on the state’s overall environment and air quality are significant.  The pollutants regulated under the 1998 MWC regulation are a combination of criteria pollutants and hazardous air pollutants.  Direct air quality improvements will be realized in areas such as mercury, dioxin/furans, as well as nitrogen oxides, a precursor in the formation of ozone.

The proposed amendments to the MWC regulation will not change the significant air quality improvements in areas such as mercury, dioxin/furans, nitrogen oxides.  

IMPACT ON SAMLL BUSINESS

The proposed amendment to the MWC regulation will not adversely impact small businesses.  There are five remaining municipal waste combustor facilities in the Commonwealth that are subject to the regulation.  None of the five municipal waste combustor facilities is classified as a small business.

IMPACT ON CITIES AND TOWNS

The proposed amendments to the MWC regulation will not add any additional costs to the cities and towns that have contracts with the MWC facilities than what they will incur for complying with the 1998 MWC Regulation.  Moreover, as part of the settlement agreement, the Department will amend the Material Separation Plan Guidance document to cap the cost of implementing the Material Separation Plan to $.50 per ton of waste combusted, regardless of the number of toxic components included in the Material Separation Plan.  Therefore, the cost for implementing the Material Separation Plan will not increase even if the Department adds new toxic components or toxic precursors to the Material Separation Plan after notice and public comment under M.G.L. c. 30A, a cost MWCs pass on to cities and towns.

AGRICULTURAL IMPACTS

Pursuant to M.G.L. c. 30A, § 19, state agencies should evaluate the impact of the proposed programs on agriculture within the Commonwealth.  The Department has determined that the proposed amendment to the MWC regulation will have no adverse effect on agricultural facilities.  The impacts to agriculture will be beneficial, as the regulation will help Massachusetts attain National Ambient Air Quality Standards for ozone and other harmful pollutants, specifically mercury, and therefore, lower crop damage attributable to pollution.  

MASSACHUSETTS ENVIRONMENTAL POLICY ACT (MEPA)

Pursuant to 301 CMR 11.27 (Massachusetts Environmental Protection Act regulations), proposed amendments to 310 CMR 7.08(2) will not lessen the stringency of any existing applicable regulation or standard to municipal waste combustor facilities and therefore, does not require the filing of an Environmental Notification Form (ENF).

SOURCE REDUCTION/MATERIAL SEPARATION

The 1998 MWC regulations includes a requirement that all MWC facilities must submit to the Department for approval a Material Separation Plan that details how the facility will remove mercury-bearing products and other toxic components or toxic precursors from the waste stream.  The Material Separation Plan requirements will have a significant impact on reducing toxic and hazardous air pollutants in the waste stream, and therefore, will help the facilities achieve the emission limits contained in the regulation. Currently, the 1998 MWC regulations require the Material Separation Plans to address only mercury.  All of the MWC facilities subject to the regulation have approved Material Separation Plans for mercury and are currently implementing the Plans.

The proposed amendments to the regulation will not change the any of the Material Separation Plan requirements.  The proposed amendments will only require the Department to give notice and take public comment, pursuant to M.G.L. 30A, prior to adopting other toxic components or toxic precursors in the Material Separation Plans.  

PUBLIC PARTICIPATION

As provided by state law, M.G.L. 30A, the Department published a notice at least 21 days prior to a public hearing on the proposed amendments.  Since the proposed amendments to the regulation will be submitted to EPA as part of the State Plan, notice was issued at least 30 days prior to the public hearing.  The hearings will be held in accordance with procedures of M.G.L. Chapter 30A.  A copy of the Background Document and the Proposed Amendments to the MWC regulation are available for review by interested parties in the Department’s Business Compliance Division at One Winter Street, Boston, as well as each of the four DEP regional service centers.  In addition, the documents are available on the Department’s website http://www.state.ma.us/dep.

The Department held public hearings on these proposed amendments on September 5 and 6, 2001.  The hearings were held in Boston, Wilmington, Lakeville and Worcester.  Due to a procedural defect, the Department is holding another public hearing on the proposed amendments.  In addition to any comments resulting from this hearing, the Department will consider the comments received at the earlier hearings in its final decision on these amendments.
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PROPOSED AMENDMENTS TO 310 CMR 7.08(2)
As part of the Settlement Agreement, the Department will propose that 310 CMR 7.08(2) be amended and be proposed for rulemaking pursuant to M.G.L. c. 30A as set forth below.  Text to be deleted is stricken out.  New text is in italics.

310 CMR 7.08(2)(f)1.a:

[No changes to 310 CMR 7.08(2)(f)1.a.i.]

ii.
cause, suffer, allow or permit a municipal waste combustor unit to operate at a load level greater than 110% of the maximum demonstrated municipal waste combustor unit load calculated in four‑hour block arithmetic averages, measured during the most recent dioxin/furan compliance test in which compliance is achieved; and

iiiii.
cause, suffer, allow or permit a municipal waste combustor unit to operate at a temperature, measured at the particulate matter control device inlet, exceeding 17ºC (30ºF) above the maximum demonstrated particulate matter control device temperature, calculated in four‑hour block arithmetic averages, measured during the most recent dioxin/furan compliance test in which compliance is achieved.

310 CMR 7.08(2)(f)7:
a.
within six months from the date that a Material Separation Plan Guidance Document (“guidance document”) is provided by the Department, any person subject to 310 CMR 7.08(2) shall submit a materials separation plan for the removal of mercury‑bearing products or and other specific toxic components or toxic precursors as designated by the Department pursuant to 310 CMR 7.08(2)(f)7.e below.  The material separation plan shall be developed in accordance with the guidance document and shall detail the minimum requirements for compliance with the materials separation plan.


[No changes to 310 CMR 7.08(2)(f)7.b, c, and d.]


[Add the following section after 310 CMR 7.08(2)(f)7.d]

e.
The Department may require that material separation plans address other specific toxic components or toxic precursors, provided that the Department first conducts a formal rulemaking pursuant to M.G.L. c. 30A to require persons subject to 310 CMR 7.08(2) to add such other toxic component or precursor to the material separation plan.
310 CMR 7.08(2)(g)4:
a.
After a municipal waste combustor plant has been retrofitted with air pollution controls to satisfy the requirements of this regulation and if, upon the completion of the optimization test or prior to December 31, 2003 a municipal waste combustor unit(s) employing electrostatic precipitators as the primary particulate matter control device and/or unit(s) employing innovative technology with respect to air pollution control devices cannot achieve the mercury emission limits specified in 310 CMR 7.08(2)(f)2, the person subject to 310 CMR 7.08(2) may request a limited waiver from said emission limits.


[No changes to 310 CMR 7.08(2)(g)4.b and c.]

d.
If a limited waiver is approved, the person subject to 310 CMR 7.08(2) must comply with the following requirements during the term of the waiver:

i.
A mercury emission limit of 0.065 mg/dscm @ 7% O2; and
ii.
An amended materials separation plan to increase the materials separation efforts.A person subject to this section must submit to the Department an evaluation of its material separation plan, identifying whether or not (1) existing activities have contributed to the accomplishment of the material separation plan’s stated goals and/or diversion or reduction of mercury in the municipal solid waste prior to combustion; (2) existing activities have failed such stated goals and/or diversion or reduction of mercury (in such case, explaining why such activities failed); and (3) new activities may contribute to the accomplishment of the material separation plan’s stated goals or diversion or reduction of mercury.  If new activities are so identified, a material separation plan may be modified; and
iii.
Perform and submit optimization testing annually until compliance with 310 CMR 7.08(2)(f)2. is achieved; and
iv.
All unit(s) subject to 310 CMR 7.08(2) shall be in compliance with the mercury emission limit at 310 CMR 7.08(2)(f)2. on or before December 31, 2003.


[No changes to 310 CMR 7.08(2)(g)4.e.]


[Add the following section after 310 CMR 7.08(2)(g)4.e.]

f.
If a person subject to 310 CMR 7.08(2)(f)2 has submitted a request for a limited waiver, or an extension of the limited waiver from the mercury emission limit specified in 310 CMR 7.08(2)(f)2, which includes detailed site specific technical reasons for the limited waiver, compliance test results, if available, optimization test results, and the progress of the material separation plan, for a facility, but approval or denial of the request has not been issued, the facility shall not be deemed in noncompliance with the mercury emission limit specified in 310 CMR 7.08(2)(f)2 from the date the mercury emission limit was first exceeded until the final approval of the request by the Regional Director of the Department or until 180 days after the denial of such a request by the Regional Director.  However, the facility must comply with the 0.065 mg/dscm mercury emission limit, all other applicable requirements of 310 CMR 7.08(2) and the facility’s Emission Control Plan during the request process and the 180 days period after a denial of the request.
310 CMR 7.08(2)(h)4:
a.
The average carbon (or equivalent) mass feed rate (in lbs/hr) estimated as required under 40 CFR 60.58b(m)(1)(i) effective December 19, 1995 and as amended October 24, 1997, during the initial mercury performance test and all subsequent annual or nine month mercury compliance tests, with supporting calculations.

b.
The average carbon (or equivalent) mass feed rate (in lbs/hr), estimated for each hour of operation, as required under 40 CFR 60.58b(m)(1)(ii) effective December 19, 1995 and as amended October 24, 1997, during the initial dioxin/furan performance test and all subsequent nine month dioxin/furan compliance tests, with supporting calculations.

310 CMR 7.08(2)(h)9:
9.
The results of the initial performance tests and all nine month subsequent compliance tests conducted to determine compliance with the particulate matter, opacity, cadmium, lead, mercury, dioxin/furan, hydrogen chloride, and fugitive ash emission limits shall be recorded along with supporting calculations and submitted to the Department within 90 days after the each such test.

� A MWC facility is not out of compliance with the mercury emission limit until it has completed four quarterly compliance tests and the average of the four tests is above 0.028 mg/dscm.
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