






















Registered Professional Engineer of record for the project that includes all the

applicable Quality Control/Quality Assurance (QC/QA) data for the

construction of the closure and the certifications required by 310 C.M.R.

19.011. The report shall identify and document any varations from the

approved design. The QC/QA data for the project shall include

documentation, by direct measurement, of the thickness of each soil layer

of the cap, demonstrating that each layer has been placed in conformance

with the approved design.

Injunctive Relief: Landfill Operation and Management Requirements

12. New Ventures shall:

a. operate, monitor, and maintain the landfill gas system in accordance with

the requirements of the "Landfill Gas Control Protocol," attached and

incorporated by reference into this Settlement Agreement as Appendix B,

including, without limitation, the enclosed flare performance standards and

operational requirements in the "Enclosed Flare Specifications and

Operations" in Exhibit 3 to Appendix B;

b. operate the LFG Pre-treatment System in accordance with the "LFG

Performance Standards" in Section D of Appendix B. New Ventures shall

operate the LFG Pre-treatment System in conjunction with the automated

enclosed flare twenty four (24) hours a day, seven (7) days a week, with

demonstrated effectiveness at controlling hydrogen sulfide, sulfur dioxide,

and other landfill gas emissions to meet the requirements ofG.L. c. 111, §

150A, and the implementing regulations at 310 C.M.R. 19.000 et seq., and

G.L. c. 111, § 142 A-B, and the implementing regulations at 310 C.M.R.

7.00 et seq., until the Department determines, in writing, that landfill gas

pre-treatment is no longer necessary or required as air pollution control and

nuisance prevention at the Site;
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c. properly dispose off-Site all spent Sulfa Treat pre-treatment media, or any

other pre-treatment media, used at the Site;

d. comply with all requirements ofthe "Landfill Inspection and Record

Keeping Protocol" attached as Appendix I and incorporated by reference

into this Settlement Agreement;

e. keep all active and inactive portions of the Landfill completely covered at

all times in accordance with the "Landfill Cover Protocol" attached as

Appendix C and incorporated by reference into this Settlement Agreement;

f. comply with all requirements of the "Litter Control Plan" attached as

Appendix D and incorporated by reference to this Settlement Agreement;

g. by no later than forty-five (45) days after entry of Final Judgment, submit

for Department approval a scope of work to complete the Comprehensive

Site Assessment ("CSA"). The CSA completion scope of work shall

provide for the following, without limitation: (i) an assessment of the

leachate collection system that addresses the deficiencies identified in the

Department's CSA deficiency notice to New Ventures attached as Exhibit

3, including missing sampling data; (ii) an evaluation of leachate tank 4 and

the leachate collection system on the western boundary of the Landfill, and

(ii) the submission of all other information identified in Exhibit 3 as

missing or incomplete. The Department wil with reasonable promptness

notify New Ventures of any deficiencies in the CSA completion scope of

work and New Ventures shall within ten (10) calendar days of the

Deparment's notice modify the scope of work as necessary to remedy all

deficiencies noted by the Department. New Ventures shall submit for the

Department's approval a Final CSA Report by no later than 120 days after

notice of the Department's approval of the CSA completion scope of work.

The CSA Report shall include, without limitation, an evaluation of the
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leachate collection and management systems at the Landfill, including

recommendations, with a proposed implementation schedule, for any

leachate collection system modifications necessary to mitigate and control

the release of leachate to wetlands and surface waters, including those

adjacent to tank 4 and along the western boundary of the LandfilL. New

Ventures shall implement the recommendations in the Deparment

approved Final CSA Report in accordance with the final report's schedule;

h. implement measures necessary to control the generation and release of

leachate from the Landfill, including without limitation the measures

described in the "Leachate Control Plan" attached as Appendix E and

incorporated by reference into this Settlement Agreement. New Ventures

shall maintain and operate the leachate control system as necessary to

assure effective leachate control in compliance with the applicable

requirements of 31 0 C.M.R. 19.000 et seq., including, without limitation,

310 C.M.R. 19.116 and 310 C.M.R. 19.130(30);

1. implement measures necessary to control the release of storm water from

the Facility, including, without limitation, the measures described in the

"Interim Storm Water Control Plan" attached as Appendix F and

incorporated by reference into this Settlement Agreement. New Ventures

shall operate the temporary storm water control system as necessary to

assure effective control of storm water in compliance with the applicable

requirements of 31 0 C.M.R. 19.000 et seq., including, without limitation,

310 C.M.R. 19.130(19) and (20);

j. staff the Landfill with no fewer than three (3) trained employees and have

at least one trained employee on-Site and on-duty at all times so that the

Landfill is staffed twenty-four (24) hours a day, seven days a week with

trained employees certified in accordance with the requirements of

Appendix B as capable of performing the following activities, which shall
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be performed on a routine or as needed basis twenty-four (24) hours a day,

seven (7) days a week in accordance with the requirements of Appendix

B: monitoring and maintaining operation of the existing enclosed flare

and LFG Pre-treatment System, responding to odor complaints, taking

routine Jerome meter readings of hydrogen sulfide levels around the

Landfill's perimeter, and the other duties and monitoring responsibilities

set forth in Appendix B, and Appendix I, Landfill Inspection and Record

Keeping Protocol.

13. Subject to the terms, conditions, and requirements of paragraph 14 and 15 of this

Settlement Agreement, New Ventures may, beginning on the day after entry of Final Judgment,

use C&D Material generated by the Wood Waste facility in Everett, Massachusetts or Deparment

approved processors in accordance with the requirements of this paragraph 13, provided that the

C&D Material is thoroughly mixed with soil in a one-to-one (1 : 1) by volume ratio during

placement. At all times when C&D Material is being accepted at the Site for use as final grading

and shaping material, New Ventures shall maintain a stockpile of at least 3,000 cubic yards of soil

for use in 1: 1 mixing with C&D Material for placement as shaping and grading material, as

required by Exhibit 2 to the 2005 Administrative Consent Order with Penalty ("2005 ACOP"),

attached as Exhibit 4 to this Settlement Agreement. No C&D Material shall be stockpiled or

temporarily stored at the Site at any time except as follows: at the end of a day when any filling,

grading, shaping, or excavation activity has taken place at the Landfill (a "Work Day"), up to two

truckloads of C&D Material may be temporarily stored provided that the C&D Material is mixed

with soil at the required one-to-one (1: 1) ratio prior to storage and the stored C&D Material and

soil mix is placed as Landfill shaping and grading material at the start of the following Work Day.

14. New Ventures shall only accept, temporarily store, or place as shaping, grading or

fill at the Landfill C&D Material processed in accordance with the "Gypsum Removal Protocol,"
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attached to this Settlement Agreement as Appendix G.

15. Subject to the provisions of this paragraph 15 (a) through (t), inclusive, if the

Department determines that New Ventures has violated any term, condition, or requirement of 
the

Final Judgment or this Settlement Agreement, New Ventures, upon notice from the Department,

shall immediately cease and thereafter desist from accepting or placing as grading or shaping

material any C&D Material at the Site.

a. Within sixty (60) hours of notice from New Ventures that it has returned

to compliance (seventy-two (72) hours if the 60-hour period includes a

weekend or holiday), the Deparment wil inspect the Site and notify New

Ventures of the results of that inspection. If the Department determines

that New Ventures has returned to compliance, the cease and desist order

shall be deemed lifted. The Department need not lift the cease and desist

order if it discovers other violations during the compliance inspection,

provided that the Department notifies New Ventures of the new

violation(s) within the 60-hour (or 72-hour) period. Such notice wil

trigger the above provisions of this paragraph 15 regarding those

violation(s). Notice of any additional violations discovered during the

compliance inspection may be included within the determination regarding

the initial violation;

b. Violations of the record keeping requirements of Appendix I, Landfill

Inspection and Record Keeping Protocol, wil not be cause or provide a

basis for ceasing acceptance and placement of C&D Materials;

c. Violations of the leachate management requirements in paragraph 11 (h)

and Appendix E, Leachate Control Plan, of this Settlement Agreement wil

not be cause or provide a basis for ceasing acceptance and placement of

C&D Materials;
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d. Brief landfill gas emission episodes that create or result in Deparment

verified nuisance odors wil not be cause or provide a basis for ceasing

acceptance and placement of C&D Materials so long as New Ventures:

(i) is in full compliance with the requirements of paragraph 11 (e) of
this Settlement Agreement, Sections B, C, D and E of Appendix C,
Landfill Cover Protocol, and Sections D through G, inclusive, of
Appendix B, Landfill Gas Control Protocol;

(ii) has within seventy-two (72) hours of 
notice to New Ventures of

Deparment verified nuisance odors, returned to and remained in full
compliance with the air quality and nuisance requirements of 31 0
C.M.R. 19.000 et seq. and 310 C.M.R. 7.00 et seq.

e. If C&D Material placementhas been shut down by the Department's

issuance of a cease and desist order under this paragraph 15 for violation( s)

of paragraphs 12 (a) or 12 (b), the cease and desist order shall be deemed

lifted upon New Ventures' submission to the Department of a certification,

based on an on-Site inspection by the Engineer of Record or his/her

designee that the landfill gas control system, enclosed flare, and LFG Pre-

treatment System are operating with demonstrated effectiveness in

accordance with the all of the performance standards in Appendix B,

Landfill Gas Control Protocol. If, however, within five (5) days of such

certification, the Department conducts an inspection and issues a cease and

desist order in accordance with this paragraph 15 for the same violation(s)

of paragraph 12 (a) or 12 (b), a certification based on another Site

inspection by the Engineer of Record or his/her designee shall not be

deemed sufficient to lift the cease and desist order and the Department wil

conduct an inspection and make a compliançe determination in accordance

with the notice and inspection provisions and procedures of subparagraph

15 (a) of this paragraph.

f. If C&D Material placement has been shut down by the Department's
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issuance of a cease and desist order under this paragraph 15, New Ventures

shall continue to comply with all of the requirements of this Settlement

Agreement and the Final Judgment except for those provisions in

paragraph 11 (g) dependent on C&D Material placement for compliance.

16. Starting thirty (30) days after New Ventures has fully and completely installed the

final FML cap and gas control system for the entire Landfill in accordance with all requirements

in paragraph 11 (g), the requirement in paragraph 120) that the Landfill be staffed twenty-four

(24) hours a day, seven (7) days a week wil no longer be required provided that:

a. the Engineer of Record certifies that installation of the final FML cap,

landfill gas control system, and all other systems required by paragraph 11

(g) have been completed in accordance with the specifications and

requirements of the Final CAD, except that this certification need not

include as-built plans and related documentation necessary for the final

Certification Report required by paragraph 11 0);

b. the Engineer of Record certifies that the landfill gas system is operating in

full compliance with the performance standards in Appendix B, Landfill

Gas Control Protocol;

c. the Engineer of Record certifies that New Ventures is in full compliance

with the leachate management requirements in Appendix E, Leachate

Control Plan; the storm water management requirements in Appendix F,

Interim Storm Water Control Plan, and the inspection, monitoring, and

reporting requirements in Appendix I, Landfill Inspection and Record

Keeping Protocol;

d. New Ventures fully and completely implements and maintains the twenty-

four (24) hour, seven (7) day a week monitoring plan required by the "Post-
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Cap, 24/7 Landfill Monitoring Plan," attached and incorporated by

reference into this Settlement Agreement as Appendix H; and

e. If twenty-four (24) hour a day, seven (7) days a week Landfill staffng is no

longer required in accordance with the provisions in this paragraph 16 and

New Ventures demonstrates to the Deparment that certain inspection,

sampling, and reporting requirements in Appendices B, D, E, or I are no

longer necessary to control nuisance odors, assure compliance with the

requirements of Appendix E, Leachate, Control Plan, or assure that the

landfill gas collection system is operating in full compliance with the

requirements of Appendix B, Landfill Gas Control Protocol, and thus may

be modified or eliminated, Appendix H, Post-Cap, 24/7 Landfill

Monitoring Protocol, shall be amended to reflect the Department approved

modifications. The Department wil promptly respond to any written

request by New Ventures made under this paragraph 16 (e) to modify or

eliminate certain inspection, sampling, or reporting requirements.

In the event that the landfill gas system is not operating in compliance with the

requirements of Appendix A and the elimination of the twenty-four (24) hour a day, seven

(7) day a week staffing requirement of Paragraph 12 0) is likely to contribute to the

generation of nuisance odors verified by the Department or conditions that may be

detrimental to the public health, welfare, safety, or the environment, the Commonwealth

may move that the twenty-four (24) hour a day, seven (7) day a week staffng

requirements of paragraph 120) be reinstated. Nothing in this paragraph 16 shall be

deemed to in any way limit or preclude the Commonwealth's enforcement rights and

remedies under this Settlement Agreement or the Final Judgment, including, without

limitation, those reserved in paragraphs 27, 28, 30, and 33 of this Settlement Agreement,

and paragraphs 28, 29, 31, and 34 of the Final Judgment.
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17. In addition to the civil penalties due pursuant to paragraph 4 of this Settlement

Agreement, New Ventures shall pay stipulated civil penalties to the Commonwealth in

accordance with the following terms and schedule:

a. New Ventures shall pay stipulated civil penalties to the Commonwealth for

any and all daily reporting violations not fully and completely corrected

within twenty-four (24) hours of the time any daily monitoring, recording,

or reporting activity was to be performed or was due pursuant to the

requirements of Section G of Appendix I, Landfill Inspection and Record

Keeping Protocol, or Appendix H, Post-Cap, 24/7 Landfill Monitoring

Plan. If any stipulated penalties are due in accordance with the terms of

this paragraph 17 (a), New Ventures shall pay all accrued stipulated

penalties from the day a violation occurs through and until the violation is

corrected, in the following amounts:

Period of Violation Penalty per Day

First (1 st) through third (3rd) day $ 500.00

Fourth (4th) through fourteenth (14th) day $ 1,000.00

Fifteenth (15th) through twenty-ninth (29th) day $ 2,500.00

Thirtieth (30) day and each day thereafter $ 5,000.00

b. New Ventures shall pay stipulated civil penalties to the Commonwealth for

any and all reporting violations, other than daily reporting requirements,

not fully and completely corrected within seven (7) calendar days of the

time any weekly or other monitoring, recording, or reporting activity was to

be performed or was due pursuant to the requirements of Sections C, EA,

and G of Appendix I, Inspection and Record Keeping Protocol. If any

stipulated penalties are due in accordance with the terms of this paragraph

17 (b), New Ventures shall pay all accrued stipulated penalties from the
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day a violation occurs through and until the violation is corrected, in the

following amounts:

Period of Violation Penalty per Day

First (1 st) through sixth (6th) day

Seventh (7th) through fourteenth (14th) day

$ 250.00

$ 500.00

Fifteenth (15th) day and each day thereafter $ 1,000.00

c. Stipulated civil penalties shall begin to accrue on the day a violation occurs

and shall continue to accrue until the day New Ventures corrects the violation

or completes performance, whichever is applicable. Even if violations are

simultaneous, separate penalties shall accrue for separate violations of this

Settlement Agreement and the Final Judgment. Stipulated civil penalties

shall accrue regardless of whether the Deparment has notified New Ventues

of a violation or act of noncompliance. The payment of stipulated civil

penalties shall not alter in any way New Ventues' obligation to complete

performance as required by this Settlement Agreement or the Final Judgment.

Nothing in this paragraph 17 shall be deemed to in any way limit the

Commonwealth's enforcement rights and remedies under this Settlement

Agreement or the Final Judgment, provided that stipulated penalties will not

be due for violations which the Commonwealth has brought a separate

enforcement action or secured a separate remedy pursuant to, without

limitation, the Department's rights and remedies reserved in paragraphs 27,

28, 30, and 33 of this Settlement Agreement, and paragraphs 28, 29, 31 and

34 of the Final Judgment. All stipulated civil penalties due under this

paragraph 17 shall be paid upon demand made by the Department in

accordance with the notice requirements in paragraph 26 of this Settlement

Agreement.
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18. Within three (3) days of entry of Final Judgment, the Department wil authorize

release to New Ventures of the funds remaining in escrow pursuant to paragraph 1 (k) of the

Preliminary Injunction and escrow agreement between New Ventures, the Commonwealth, and

escrow agent Janice Morse of the Newburyport Bank dated October 26, 2006 (the "Escrow

Agreement"), attached as Exhibit 5.

19. In the event that it is necessary to operate the landfill gas extraction system at a

flow rate in excess of 300 scfm in order to meet the performance standards in Appendix B, New

Ventures shall replace the flow meter currently in place and in use as of the date of this Settlement

Agreement (the "Existing Flow Meter"). Within thirty (30) days of notice from the Department

that the Existing Flow Meter is not sufficient for assessing compliance with the performance

standards of Appendix B, New Ventures shall either install a new meter with a flow range

sufficient to monitor the flow of landfill gas into the enclosed flare, or submit to the Department

for review and approval an evaluation of the landfill gas extraction system that documents and

demonstrates that a new flow meter is not required. Such evaluation shall include data on the gas

flow and landfill gas recovery rates of the landfill gas system, including, without limitation, the

landfill gas extraction wells, the LFG Pre-treatment System vessels, and the inlet to the enclosed

flare.

20. If at any time, New Ventures demonstrates to the Department that the enclosed

flare system wil meet removal efficiency standards required by 310 C.M.R. 7.00 et seq. for

hydrogen sulfide and sulfur dioxide at an operating temperature below the 1600 degrees

Fahrenheit required by Appendix B, New Ventures may operate the enclosed flare system at a

lower temperature approved by the Department and the parties wil amend Appendix B to reflect

the Department's approval.
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21. The enclosed flare, and all piping, gas collection systems, propane tans, and other

components required to operate the enclosed flare, shall remain in-place and completely intact at

the Site until such time as the Department determines, in writing, that the enclosed flare is no

longer necessary or required by G.L. c. 111, § 150A, and the implementing regulations at 310

C.M.R. 19.000 et seq. and G.L. c. 111 §§142A-M and the implementing regulations at 310

C.M.R. 7.00 et seq. for air pollution control and nuisance prevention.

22. The LFG Pre-treatment System, including, without limitation, all vessels used to

house the pre-treatment media and all pre-treatment media in-use or at the Site, shall remain in-

place and completely intact at the Site until the Deparment determines, in writing, that the

permanent LFG Pre-treatment System is no longer necessary or required by G.L. c. 111, § 150A,

and the implementing regulations at 310 C.M.R. 19.000 et seq., and G.L. c. 111 §§142A-M, and

the implementing regulations at 310 C.M.R. 7.00 et seq., for air pollution control and nuisance

prevention.

23. The Department may extend the time for performance of any requirement of this

Settlement Agreement for any event that may be a Force Majeure event. For the purposes of 
this

Settlement Agreement, a Force Majeure event is defined as any event or series of cumulative

events arising from causes beyond the control of New Ventures and are not caused by,or the fault

of New Ventures and its employees, agents, consultants, contractors, or subcontractors, that

delays or prevents the timely performance of any specific requirement of this Settlement

Agreement where such delay could not have been prevented, avoided, or minimized by the

exercise of due care by New Ventures or its employees, agents, consultants, contractors or

subcontractors. Normal inclement weather, financial hardship or inabilty, and unanticipated or
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increased cost or expenses associated with the performance of any requirement of this Settlement

Agreement shall not be considered Force Majeure events. The stoppage of any work related to

the capping and closure of the Landfill as a result of any legal action taken by Newburyport

residents or the City of Newburyport, or as a result of any order issued, bylaw or ordinance

enacted, or resolution passed by the City of Newburyport, or any board, department, agency, or

division thereof, wil be considered a Force Majeure event.

24. If any event occurs that delays or may delay the timely performance of any specific

requirement of this Settlement Agreement, whether or not caused by a Force Majeure event as

defined by and set forth in paragraph 23, above, New Ventures shall notify the Deparment within

seventy-two (72) hours after New Ventures knew or should have known that such event or series

of cumulative events may cause delay, and, within five (5) days thereafter, submit to the

Department a written notice of the event describing in detail: (a) the reason for and the anticipated

length of the delay; (b) the measures taken and to be taken by New Ventures to prevent, avoid, or

minimize the delay, and (c) the proposed schedule for taking such measures. If 
New Ventures

intends to assert that the delay or potential for delay is or wil be caused by a Force Maj eure

event, such notice shall also set forth the basis and rationale for attributing the delay or potential

delay to a Force Majeure event, including, without limitation, a showing, with all available

documentation for each specific delayed requirement, of 
how and why the asserted Force Majeure

event actually caused the delay or wil cause a delay in timely performance. Notwithstanding the

foregoing notice requirements of this paragraph 24, New Ventures shall within twenty-four (24)

hours provide oral notice and within seventy-two (72) hours provide written notice in accordance
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with the notice requirements of paragraph 26 of this Settlement Agreement to the Department of

any failure of the enclosed flare or LFG Pre-treatment System to function with demonstrated

effectiveness in accordance with the performance standards in Appendix B, or if any occurrence

or event presents an imminent threat to public health or welfare or the environment. Failure to

comply with the notice requirements of this paragraph 24 shall constitute a waiver of any right or

argument to request an extension based on the event.

25. If the Department determines that New Ventures' failure to perform a requirement

of this Settlement Agreement is caused by a Force Majeure event, and New Ventures otherwise

complies with the notice provisions set forth in paragraph 24, above, the Deparment may extend

in writing the time for performance of such requirement for a period no longer than the time the

failure to perform is caused by or attributable to the Force Majeure event. No extension shall be

provided for any period of time that New Ventures' failure to perform could have been prevented,

avoided, or minimized by the exercise of due care. A delay in performance of a specific

requirement in this Settlement Agreement caused by a Force Majeure event, including, without

limitation, any Landfill work stoppage resulting from legal action by Newburyport residents or

the City of Newburyport or any order issued by the City of Newburyport, shall not, without a

separate showing of cause required by paragraph 24, above, extend the time for performance for

any other requirements under this Settlement Agreement.

Notices and Submissions

26. All notices and submissions required by this Settlement Agreement shall be to the

individuals at the following addresses:
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As to the Department: As to the Attorney General:

Mr. Richard J. Chalpin
Regional Director
Department of Environmental Protection
205B Lowell Street
Wilmington, MA 0 1887
Phone: 978-694-3345
Fax: 978-694-3499
Email: richard.chalpinr0state.ma.us

Matthew C. Ireland
Assistant Attorney General
Environmental Protection Division
One Ashburton Place
Boston, Massachusetts, 02108
Phone: 617-727-2200, ex. 2434
Fax: 617-727-9665
Email: matthew.irelandr0state.ma.us

As to New Ventures:

Richard A. Nylen, Esq.

Lynch DeSimone & Nylen, LLP
12 Post Offce Square
Boston, Massachusetts 02109
Phone: 617-348-4500
Fax: 617-348-4545
Email: rnylenr01dnllp.com

Wiliam J. Thibeault
New Ventures Associates, LLC
85-87 Boston Street
Everett, MA 0214 9
Phone: 617-387-6700
Email: tuppenneyaYcomcast.net

All notices and submissions required by this Settlement Agreement may be made by electronic

mail ("email"). Any notice made by email shall be deemed given upon transmission absent proof

of server or other technical problems delaying either transmission or receipt. Any notice made by

email may but need not be followed by written notice sent by facsimile transmission, first class

mail, certified mail return receipt requested, overnight mail, or hand delivery. In the event of a

change in recipient, email, or mailing address, all parties shall be notified within five (5) days

after the effective date of any successor recipient, new email or mailing address.

Site Access

27. The Department and its contractors shall have the right to access the Site at any
i

time and without notice to: respond to odor complaints; conduct inspections; take air quality

readings, leachate samples, or other samples; secure the continued installation and full operation

Crow Lane SetilemcI11 Agrcement--FINALdoc 4/28/2()()9 Page 26 of32



of the LFG Pre-treatment System in the event that the LFG Pre-treatment System has been

removed, disabled, or otherwise fails, or if New Ventures has abandoned or stopped operating the

LFG Pre-treatment System; secure the continued installation and full operation of the enclosed

flare, including, without limitation, all piping, gas collection systems, propane tans, and other

components required to operate the enclosed flare; and otherwise inspect the Site or monitor

activity to ensure compliance with all terms, conditions, and requirements of this Settlement

Agreement and the Final Judgment, as well as with any other applicable administrative

enforcement orders issued by the Department. The Department and its contractors shall have the

right to access the Site at any time and without notice to take actions necessary to control leachate

releases, pump leachate tanks, remove leachate released to wetlands, and otherwise correct any

leachate management violations if New Ventures has not returned to full compliance with the

leachate management requirements of Appendix E, Leachate Control Plan, within seventy-two

(72) hours of notice from the Department. The Department and its contractors shall also, within

seventy-two (72) hours of notice by the Department, have the right to access the Site at any time

to take actions necessary to: (i) assure that the landfill gas system, including, without limitation,

the LFG Pre-treatment System, the enclosed flare, and gas collection system, is operating in full

compliance with the performance standards in Appendix B; (ii) patch, repair, or extrusion weld

any FML rips, tears, seam openings or other damage; (iii) cover, patch, or otherwise mitigate any

breakouts of hydrogen sulfide or other landfill gases from the Landfill surface; or (iv) place cover

over Active or Inactive Areas of the Landfill in order to assure compliance with the requirements

of Sections Band C of Appendix C, Landfill Cover Protocol. The Department also retains all

rights of access to the Site under applicable state and federal law.
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Persons Bound, Release, and Reservation of Rights

28. All affirmative injunctive provisions of this Settlement Agreement and the Final

Judgment shall apply to and be binding on New Ventures and its successors. All prohibitory

injunctive provisions of this Settlement Agreement and the Final Judgment shall apply to and be

binding on New Ventures and its officers, directors, principals, agents, servants, employees,

successors, and assigns, and any persons in active concert or participation with it who receive

notice of the Final Judgment. Further, New Ventures and its officers, directors, principals, agents,

servants, employees, successors, and assigns, and any persons in active concert or participation with

it who receive notice of the Final Judgment shall not take any action to interfere with or prohibit

full compliance with all injunctive provisions of this Settlement Agreement or the Final Judgment.

29. Upon entry of the Final Judgment in accordance with this Settlement Agreement,

New Ventures, its affliates, officers, directors, principals, agents, servants, employees,

successors, and assigns, shall be released from any and all claims for violations of the

Massachusetts Solid Waste Management Act, G.L. c.lll § 150A, and the regulations at 310

C.M.R. 16.00 et seq. and 310 C.M.R. 19.000 et seq., the Massachusetts Oil and Hazardous

Material Release and Prevention Response Act., G.L. c.21E and the Massachusetts Contingency

Plan, 310 CMR 40.0000 et seq. ("MCP"), and the Massachusetts Clean Air Act, G.L. c.lll, § 142

A-O, and the regulations at 310 C.M.R. 7.00 etseq., relating to the Crow Lane Site or Facilty

based on facts known to the Commonwealth at the time of execution of this Settlement

Agreement.

30. Nothing in this Settlement Agreement or the Final Judgment: (a) shall be deemed

to excuse compliance by New Ventures, its affiiates, officers, directors, principals, agents,

servants, employees, successors and assigns with the requirements of any law or regulation; (b)

shall in any way bar any action by the Commonwealth against New Ventures, its affiliates,
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officers, directors, principals, agents, servants, employees, successors and assigns on any claim

under the Massachusetts Oil and Hazardous Material Release Prevention and Response Act, G.L.

c. 21 E arising after execution of this Settlement Agreement or based on facts not known to the

Commonwealth at the time of execution of this Settlement Agreement (including, but not limited

to, claims for noncompliance with the MCP if New Ventures fails to comply with the terms of

this Settlement Agreement or the Final Judgment); or (c) shall preclude a separate or ancilary

action, including, without limitation, the filing of a Complaint for Civil or Criminal Contempt, by

the Commonwealth to enforce the terms of this Settlement Agreement, the Final Judgment, or any

applicable laws or regulations with respect to violations occurring after the effective date of this

Settlement Agreement. However, the Department shall not seek or be entitled to seek additional

administrative or civil penalties for violations of the record keeping requirements of Appendix I,

Landfill Inspection and Record Keeping Protocol, or leachate management requirements in

paragraph 12(h) and Appendix E, Leachate Control Plan, for which stipulated penalties have been

demanded and paid under paragraph 17 of this Settement Agreement.

31. New Ventures' compliance with the terms of this Settlement Agreement and the

Final Judgment shall be deemed to meet the response action requirements of the provisions for

Solid Waste Management Facilities in 310 C.M.R. 40.0114 under the Massachusetts Contingency

Plan (the "MCP") and the MCP.

Miscellaneous Provisions

32. New Ventures knowingly and voluntarily waives all rights of appeal in this action.

33. Nothing in this Settlement Agreement or Final Judgment shall waive New

Ventures' right, if any, to appeal a decision made by DEP under the Settlement Agreement or

Final Judgment; provided, however, that in any such challenge New Ventures shall have the

burden of demonstrating that the Department's determination or decision was arbitrary,

Crow I ,al1e SetlkmcI11 Agrcemcnt--FI NAI "doe 4/28ì2009 Page 29 of32



capricious, or an abuse of discretion, and provided, further, that the Department's determination

or decision shall remain effective unless and until New Ventures demonstrates that a stay is

necessary and appropriate during the pendency of the Court's review. If the Department

determines that immediate steps are necessary to abate a threat to the public health, safety, or

welfare, the Deparment may seek a court order requiring New Ventures to take such steps or

request Site access to perform those steps itself pursuant to the existing Financial Assurance

Mechanism or otherwise.

34. This Settlement Agreement shall become effective after it has been signed on

behalf of New Ventures and the Commonwealth. If the Court does not grant the parties' motion

for entry of judgment or otherwise does not enter Final Judgment substantially in the form

attached to this Settlement Agreement, this agreement shall be void unless the parties agree

otherwise within fourteen (14) days of the Commonwealth's providing notice of the Court's

decision to the counsel for New Ventures, or within such other period as the parties agree in

writing. New Ventures does not, by consenting to this agreement, admit the allegations in the

Complaint or this Settlement Agreement, except as to the existence of both personal and subject

matter jurisdiction. However, New Ventures agrees not to contest such allegations for purposes of

the execution, issuance and enforcement of this Settlement Agreement and the Final Judgment to
\

be entered pursuant to this Settlement Agreement.

35. The Court shall retain jurisdiction to enforce the Final Judgment to be entered

pursuant to this Settlement Agreement.

36. In addition to any relief specifically provided for in this Settlement Agreement,

New Ventures understands and agrees that violations ofthe Final Judgment may be punishable

by contempt.

37. Massachusetts law shall govern the interpretation and enforcement of this
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Settlement Agreement.

38. The titles in this Settlement Agreement have no independent legal significance,

and are used merely for the convenience of the paries and the Cour.

39. This Settlement Agreement and the Final Judgment set forth all obligations of the

paries, and any other representations, communications or agreements by or between the paries

shall have no force and effect. The paries fuher agree that there shall be no amendment of this

Settlement Agreement unless the amendment is reduced to writing and signed by all paries.

40. The person signing this Settlement Agreement on behalf of New Ventures

acknowledges: that he has personally read and understands each of the numbered paragraphs of

ths Settlement Agreement; that New Ventures' corporate members have consented to New

Ventures entering into this Settlement Agreement; that the pertinent corporate resolution of 
New

Ventures (attached to the Final Judgment and made a par of it), lawfully bind New Ventures to

the terms of this Settlement Agreement.

COMMONWEALTH OF MASSACHUSETTS
MARTHA COAKLEY
ATTORNEY GENE

~~
iliam Thibeaul anager and by: Matthe . Ireland,

founding member y authorized, Assistant Attorney General --,'
of New Ventures Associates, LLC Environmental Protection Division
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APPENDIX A:

APPENDIXB:

APPENDIXC:

APPENDIXD:

APPENDIXE:

APPENDIXF:

APPENDIXG:

APPENDIXH:

APPENDIX I:

EXHIBIT 1:

EXHIBIT 2:

EXHIBIT 3:

EXHIBIT 4:

EXHIBIT 5:

APPENDICIES

Perimeter Berm Geotechnical Investigation Protocol

Landfill Gas Control Protocol

Landfill Cover Protocol

Litter Control Plan

Leachate Control Plan

Interim Storm Water Control Plan

Gypsum Removal Protocol

Post-Cap, 24/7 Landfill Monitoring Protocol

Landfill Inspection and Record Keeping Protocol

EXHIBITS

Landfill Closure Phase Plan

Final Corrective Action Design plan (Final CAD)

CSA Deficiency Notice

2005 Administrative Consent Order with Penalty (2005 ACOP)

2006 Escrow Agreement
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