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April 26, 2010
Via Email & 1st Class Mail
Matthew C. Ireland, Esq.

Assistant Attorney General

Environmental Protection Division 

Attorney General’s Office

100 Cambridge Street, 10th Floor

Boston, MA 02114
John A. Carrigan, Section Chief

Solid Waste Management

DEP-Northeast Regional Office

205B Lowell Street

Wilmington, MA 01887

Re:
Commonwealth of Massachusetts vs. New Ventures Associates LLC ; 


Civil Action No. SUCV2006-00790; FMF# 39545; 


Response to Carrigan Letter dated April 17, 2010 – Berm Default Notice;

Ireland Letter dated April 16, 2010 Letter

Dear Mr. Carrigan and Attorney Ireland:


This office represents New Ventures Associates, LLC (“New Ventures”) and is in receipt of a letter dated Saturday evening, April 17, 2010 with respect to the Department’s allegation that New Ventures is responsible for a default with respect to the design of the berm.  This letter is also in response to Attorney Ireland’s letter dated April 16, 2010.

It is apparent that the Department would rather spend considerable time on a letter writing campaign than to meet with New Ventures to discuss how to constructively close the Landfill.  The daily letters consume time and energy and do little to advance the final closure of the Landfill as we have worked so hard to accomplish over the past years.  New Ventures continues to be disappointed that the Department would rather engage in self-serving mischaracterizations now that New Ventures has all but completed the closure.  The letter alleging default with respect to the berm design is another example of the Department distorting facts in an attempt to make it look good when it is primarily responsible for the stalemate.  


As we pointed out to the Department last fall when we were working together to expedite the Landfill capping, the Department’s requirement that a skirt be added to the existing FML over the berm requires that the berm must be completed before the loam and sand can take place.  At the time the Department was understanding as to the need to address the berm design.  New Ventures, at the Department’s request, agreed to add the skirt around the perimeter of the FML explaining that when the berm was constructed on the southwest corner that the heavy equipment needed access to the entire narrow perimeter for construction purposes and therefore it would tie up the loam and sanding of the Landfill.  We agreed that an extension of time was necessary for this work to be completed.

Later this winter, in response to the Department’s alleged deficiencies in the GeoComp Geotechnical report and following its review, New Ventures requested to meet with the Department to explain the monitoring process.  New Ventures indicated to the Department that it agreed to use the FHWA specifications for the buttress below the frost line and that it wanted to explain the proposed short and long term monitoring that would be used to confirm the 1.3 stability certified by GeoComp.  New Ventures requested GeoComp to contact the Department directly when the Department would not return New Ventures’ telephone calls to address this minor question.  

Rather than communicate to New Ventures or set up a meeting between technical personnel, the Department elected to issue a denial of the berm design on March 3, 2010.  I personally contacted the Commonwealth following the berm denial and again requested a meeting so that we could iron out the differences.  I stated specifically that New Ventures did not want to appeal this improper and unsupported denial by the Department.  Since the Department refused to meet with New Ventures to discuss the monitoring protocol, New Ventures was forced to file an appeal of the berm denial by the Department in Superior Court.  As noted in previous correspondence, the Department’s three (3) page letter dated March 3, 2010 denying the berm consists of two and one-half (2½) pages of history and one paragraph identifying alleged deficiencies in the GeoComp report.  The letter does not conclude that the GeoComp design does not meet the 1.3 safety standard, rather it requests information regarding the type of monitoring that GeoComp proposes to employ during the construction and post-construction phases.  As plead in the Complaint, the proposed monitoring protocol is not grounds for a Department finding that the safety standard of 1.3 is not met in the GeoComp design.  GeoComp’s finding that the design meets the 1.3 standard is not contingent upon the monitoring protocol.  The Department’s failure to allow technical people to discuss this in a professional manner forced New Ventures’ appeal.  Until an adjudication is made as to whether or not the Department’s decision was arbitrary and capricious and supported by substantial evidence, New Ventures is not in default.  To find otherwise would be a denial of New Ventures’ due process.  

New Ventures, as it has for the past three (3) months, remains available to discuss how the closure can be effected in an efficient and coordinated effort.  The Department’s strategy of attempting to build a case to go back to Court is short-sighted and will result in further extending the completion well beyond New Ventures’ schedule.  Continued litigation by the Department could cause delays beyond this year which benefit no one.  We again request that the Department reconsider its refusal to allow a technical discussion and the completion of the closure to avoid continued delays and to avoid costs that do not bring us closer to closure.

Attorney Ireland’s letter dated April 16, 2010 grossly mischaracterizes my April 9, 2010 letter stating “that New Ventures will not meet or even attempt to meet the deadlines in the Settlement Agreement and Final Judgment for completion of the Crow Lane Landfill’s closure.”  Nowhere in my letter of April 9, 2010 is any statement that New Ventures will not attempt to meet the deadlines.  Rather, I pointed out to the Department several times that the timing of final closure depends upon the berm installation, which the Department has denied.  

Second, New Ventures has the sand and loam on-site for coverage.  Third, New Ventures will submit the revised closure and post-closure estimates based upon its berm design.  Since the Department will not speak with New Ventures, New Ventures is ready, willing and able to proceed forward and complete open items at the Landfill to finalize its closure.  This is self-evident with the steps taken to repair the wells and to place FML on the damaged area during the past weeks.

Based upon preliminary numbers, there is more than adequate funding in the FAM for proposed closure and post-closure costs.  New Ventures will pursue reduction of the FAM by reimbursement or other provision of the regulations.

Please contact us if you have any questions.


Thank you.







Sincerely,






Richard A. Nylen, Jr.

RAN/kad

cc: 
The Honorable Steven A. Baddour


The Honorable Donna Holaday, Mayor


Representative Michael A. Costello


Mr. William Thibeault, New Ventures Associates, LLC


Mr. Michael Quatromoni


Mark R. Reich, Esq.


Mr. Martin Hawkes
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