10.62: Storm Emergency Regulations for Damage Cleanup and Repair for October 29-30, 2011 Snowstorm

(1)  Communities Affected. 310 CMR 10.62 shall be in effect in all of Massachusetts unless the conservation commission holds a public meeting, votes to revoke 310 CMR 10.62 in its municipality, and provides written notification of such revocation to the Department of Environmental Protection by November 30, 2011. The public shall be notified of this decision at the earliest opportunity: through the publication of a legal notice in a newspaper of local circulation, by broadcast on local cable news channel, or by posting on the municipal web page; followed by immediate public posting of such notice in the office of the municipal clerk or on the principal official bulletin board of the municipality. Where the conservation commission votes to revoke 310 CMR 10.62, subsequent work requiring an Emergency Certification will be governed by the provisions of 310 CMR 10.06. Emergency work commenced prior to a municipal revocation remains subject to the provisions of 310 CMR 10.62.

(2) Activities not Requiring an Emergency Certification or the Filing of a Notice of Intent. The following activities shall not require an Emergency Certification pursuant to 310 CMR 10.06 or 10.62(3), or the filing of a Notice of Intent pursuant to 310 CMR 10.05(4), provided that:

(a) the work is necessitated by damage caused by the October 29-30, 2011 Snowstorm;

(b) any wetland resource areas altered by the following activities are restored;

(c) written notification is mailed by post, emailed, or hand delivered to, and received by, the conservation commission of the municipality in which the work is to be performed and the appropriate Regional Office of the Department of Environmental Protection prior to November 30, 2011;

(d) the notification describes in detail the work that is to be performed and confirms that the work is limited to that necessary to cleanup, remove and/or repair damage caused by the storm on October 29-30, 2011;

(e) the work is completed by December 30, 2011; and
(f) the work falls within the following categories:

1. Cleanup and removal of objects and debris (e.g. downed tree limbs and trees) that does not require filling, dredging, or excavating a wetland resource area to allow for removal or access by heavy equipment. Debris may not be disposed of in any wetland resource area.

2. Cleanup and removal of objects and debris (e.g. downed tree limbs and trees) blocking culverts, bridges, streams, or river channels to restore stream or river flow to pre-flood conditions.

3. Removal of debris necessary to clear a roadway or railway, provided that any such debris may not be disposed of in a wetland resource area. Clean sand removed from roadways or railways near beaches shall be replaced on the beach if possible. 

4. Repair or replacement of utility lines and pipes such as electrical, telecommunications, sewerage, and drinking water.
5. Repair to any pier, dock, building, or other structure which was damaged by falling trees, utility poles and/or utility lines, provided that the activity does not include work on any structure that was previously condemned as unsafe or uninhabitable by a local or state building official prior to October 29, 2011.

The work authorized under 310 CMR 10.62(2) must be completed by December 30, 2011. If the work is not completed by December 30, 2011, the applicant must obtain an Emergency Certification under 310 CMR 10.62(3) or 310 CMR 10.06, obtain a Negative Determination of Applicability, or file a Notice of Intent.

310 CMR 10.62 does not apply to property or work for which an enforcement order has been issued prior to October 29, 2011 or to property or work that is the subject of an enforcement order issued while 310 CMR 10.62 is in effect.

(3) Activities Requiring Emergency Certification. Continuation of any work specified in 310 CMR 10.62(2) not able to be completed by December 30, 2011 requires a written Emergency Certification. The written certification shall be issued on a form provided by the Department specific to storm damage caused by October 29-30, 2011 Snowstorm (posted at MassDEP's web site at http://mass.gov/dep). The conservation commission may condition the work so as to protect the interests of the Wetlands Protection Act (M.G.L. c. 131, § 40). Any person requesting an Emergency Certification to conduct activities listed at 310 CMR 10.62(2) to repair damage caused by October 29-30, 2011 Snowstorm shall specify the work to be performed. 

 If the project is certified to be an emergency by the conservation commission or the Commissioner, the written certification shall include a description of the work authorized and shall not allow work beyond that necessary to restore conditions existing on October 29, 2011. Notwithstanding 310 CMR 10.06(1), said emergency work need not be conducted by an agency of the Commonwealth or subdivision thereof, or ordered by a public official.

The conservation commission has the discretion to grant an Emergency Certification in accordance with the provisions of 310 CMR 10.62 (3), (4), (5), and (6) for any other project that although necessitated by damage caused by the October 29-30, 2011 Snowstorm is not listed in 310 CMR 10.62(2).

Conservation commissions may condition work authorized under an Emergency Certification issued pursuant to 310 CMR 10.62(3) to protect the interests of the Wetlands Protection Act or require restoration of resource areas impacted by the authorized work. 
A copy of any Emergency Certification issued under the provisions of 310 CMR 10.62(3) shall be sent to the appropriate Department Regional Office when it is issued by a conservation commission. The Department may, on its own initiative or at the request of any person, review any Emergency Certification decision issued by a conservation commission pursuant to 310 CMR 10.62(3) and any work permitted thereunder. Such review shall not operate to stay the work permitted by the Emergency Certification unless the Department specifically so orders. If an Emergency Certification was improperly granted, the Department may revoke the Emergency Certification, condition the work permitted thereunder, or take such other action as it deems appropriate.

(4) Site Visits. Conservation commissions need not conduct site visits to issue Emergency Certifications pursuant to the provisions of 310 CMR 10.62.

(5) Issuance of Emergency Certification. Conservation commissions may designate one or more members or an employee of the municipality to issue Emergency Certifications pursuant to 310 CMR 10.62. An Emergency Certification issued pursuant to 310 CMR 10.62 shall be: (a) in writing on a form provided by the Department for this purpose; and (b) issued by December 30, 2011. All work allowed under an Emergency Certification issued pursuant to 310 CMR 10.62(3) must be completed by January 30, 2012.
