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systems, and views its own program as the local complement thereof.  In addition, due to limitations
on resources and finances, the DEM program has thus far been able to address the wetlands resources
of only a small number of communities; pending completion of the DEM effort, it is all the more
important to insure that the most critical of the Commonwealth's wetlands resources not be further
destroyed.

D.   Presumptions of Significance

As noted above, Part III of the newly promulgated regulations contains rebuttable presumptions
of significance for each of the inland resource areas identified in M.G.L. c. 131, § 40.  They are based
on the Department's extensive experience in administering its wetlands protection program and on the
recommendations of recognized science and engineering experts from both the consulting and academic
communities.  While it is the Department's judgment that the resource areas are so likely to be
significant to the interests indicated in the revised regulations that the presumptions are justified, the
prima facie force of each can be overcome by the introduction of sufficient evidence to the contrary.

E.   Definition of "Stream"

During the public comment period the environmental community repeatedly expressed concern that
under the proposed regulations intermittent streams throughout the Commonwealth would no longer
be subject to jurisdiction.  This has never been the Department's intention, and the definition has
consequently been clarified to indicate that intermittent streams are included within the definition, except
those portions that are upgradient of all wetlands.  (See 310 CMR 10.04, definition of stream.)  This
provides a clear, practical cut-off point for distinguishing between true streams and small drainage
channels which flow in direct response to precipitation.

F.   Identification and Regulation of Land Subject to Flooding

The public hearing draft made a distinction between bordering land subject to flooding (i.e., flood
plains) and isolated land subject to flooding (i.e., trapped drainage areas), set forth methods for
determining the boundaries of each, and, with respect to bordering land subject to flooding, required
compensatory storage for all storage volume that would be lost.  The Technical Review Group
unanimously endorsed this approach, but did make several recommendations for refinement which have
been incorporated into the adopted regulations.  These include (1) a provision allowing any party to
challenge the accuracy of the boundary of the 100-year flood as derived from the National Flood
Insurance Program profile data, and (2) clarification of the definition of compensatory storage.  See
310 CMR 10.57.

G.   Use of the Standard "in the judgment of the issuing authority"

Several commentators objected to the above language, which is used throughout the regulation in
characterizing the various decisions that must be made by the issuing authority.  Their argument is that
such language appears to authorize a totally subjective judgment, but similar language in local
ordinances has been upheld in court against just such a challenge.  The use of this language is not
intended to give conservation commissions or the Department any more discretionary authority than
they now have under law and these regulations; indeed, each of the decisions they must make has been
carefully circumscribed by the precise definitions and explicit performance standards set forth in the
regulations.  The Department's intention in utilizing this language is to make clear that where
discretionary authority is warranted it is to be exercised by the issuing authority and not by project
opponents or proponents.
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H.   Enforcement Orders

310 CMR 10.08 sets forth the procedures with respect to enforcement orders, to which some
parties have objected because there is no explicit authorization for the issuance of such orders in
M.G.L. c. 131, § 40.  Conservation commissions have been issuing cease and desist orders for years,
typically when work is commenced in a wetland without first obtaining an Order of Conditions.  This
emergency authority is clearly necessary, for significant and irreversible damage can be done to such
areas if a conservation commission's only recourse under such circumstances is to institute legal
proceedings.18

According to M.G.L. c. 131, § 40, "rules and regulations shall be promulgated by the
commissioner to effectuate the purposes of this section."  Under M.G.L. c. 21A, § 2(28), the
Department shall "promulgate rules and regulations necessary to carry out (its) statutory
responsibilities."  Given the fragile and irreplaceable nature of wetlands, the emergency power to stop
a project that is in violation of M.G.L. c. 131, § 40 or these regulations is both necessary an consistent
with statutory authority.  To the extent that a landowner wishes to challenge the jurisdiction of the
conservation commission or the grounds upon which an enforcement order was issued, he may go to
Superior Court and seek immediate injunctive relief.

I.   Work Pending Appeals

In order to lessen the nuisance potential of frivolous appeals, which often serve no purpose other
than to frustrate meritorious projects, the regulations permit work to proceed, at the applicant's risk,
35 days after a negative determination of applicability by the conservation commission, even if an
appeal has been taken to the Department.  Similarly, work may proceed at the applicant's risk
immediately following a negative determination by the Department, even if a request for an adjudicatory
hearing has been filed.  310 CMR 10.05(3)(d).  It should be noted that this ability to perform work in
the face of an appeal is limited to situations involving determinations of applicability; under M.G.L.
c. 131, § 40, as the Department interprets it, no work can proceed pursuant to an order to conditions
once a request for a superseding order has been filed or, in the case of a superseding order, once a
request for an adjudicatory hearing has been filed.

VI.   STUDY GROUP

The Department has made a major effort to consider all of the impacts of these revised regulations
on both wetlands and development in the Commonwealth.  There is no way to know with certainty how
any new regulations will work in all situations until there has been significant experience in their
implementation.  To insure that they work the way they are intended the Department plans to set up
a study group composed of representatives from the environmental, development and consulting
communities to monitor the effects of the regulations during the first year of their implementation.  The
study group will be charged with the responsibility of making recommendations to the Department
should they determine after their one year review that further amendments are necessary.

                                                                                                                               
 Indeed the Department and the Attorney General's Office jointly issued a report entitled18

"Recommended Procedures for Enforcement of the Wetlands Protection Act, Mass. M.G.L. c. 131,
§ 40, for Conservation Commissions," dated January 17, 1977, which included a sample cease and
desist order similar to this enforcement order.
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PREFACE TO WETLANDS REGULATIONS RELATIVE TO FEES

1989 REGULATORY REVISION

I.   INTRODUCTION

A.   Authority to Set Fees.  Recognizing that conservation commissions and the Department of
Environmental Protection need adequate resources to act expeditiously on filings under the Wetlands
Protection Act, M.G.L. c. 131, § 40, ("M.G.L. c. 131, § 40") without compromising the quality of their
decisions, the Legislature amended M.G.L. c. 131, § 40 during the Summer of 1988.  St. 1988,
c. 202, §§ 26 and 30 require the implementation of a sliding scale fee schedule for filing Notices of
Intent, in order to defray state and local costs of administering the Wetlands Protection Act.  The Act
was further amended by St. 1989, c. 287, § 54 which requires that fifty percent of any Notice of Intent
filing fee in excess of $25 shall be made payable to the Commonwealth of Massachusetts and the
remainder shall be made payable to the city or town in which the work is proposed.

In addition, the enabling legislation of the Executive Office of Administration and Finance, M.G.L.
c. 7, § 3b as amended by St. 1988, c. 236, § 10, requires agencies which provide services of benefit
to individuals to charge a fee commensurate with the cost of providing that service.

The wetlands fee system is codified at 310 CMR 10.00 WETLANDS PROTECTION (DEP) and
801 CMR 4.00 RATES (ADMINISTRATION & FINANCE).  Department wetland regulations
contain procedures and instructions regarding the fees established by Administration and Finance.
Persons filing documents under the Wetlands Protection Act are advised to consult both regulations.

B.   Purpose of Fee System.  The purpose of the fee system is to defray local and state costs of
administering the Wetlands Protection Act.  The fee structure is intended to ensure that conservation
commissions and the Department will have the resources to provide detailed project review and to
issue regulatory decisions within required time frames.

C.   Disposition of Notice of Intent Fees.  For each Notice of Intent, the applicant must submit half of
the fee in excess of $25 to the DEP Lock Box and the balance to the city or town in which the work
is proposed.

II.   SUMMARY OF REGULATIONS

A.   Notice of Intent Fees.  An applicant must submit the correct fee amount in order to meet the
minimum submittal requirements for a Notice of Intent.  Fifty percent of the fee in excess of $25 is paid
to the DEP Lock Box.  The remainder must be paid to the city or town where the work is proposed.
If the conservation commission or the Department determines that an incorrect amount has been paid
and has issued notification to the applicant, the filing is deemed incomplete and the time period for
action is stayed.  Once the correct fee amount has been paid and the filing is deemed complete, the time
period for action will resume.

The list of project categories and associated fees can be found at 801 CMR 4.02(310).  310 CMR
10.03(7)(c) describes all the activities in each fee category.  The filing fee is based on the project design
as it is described in the initial Notice of Intent filing and applies only to activities proposed in areas
subject to juristiction under M.G.L. c. 131, § 40.  If the project is scaled down during the review
process, the applicant does not receive a refund on any portion of the fee originally filed since the
conservation commission and the Department have already spent the time reviewing the original
proposal.
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B.   Disputes Regarding Amount of Notice of Intent Fee.  Should the conser- vation commission
determine at any time during its deliberations that the incorrect fee amount has been paid by the
applicant, the commission should notify the applicant and the Department.  Further action on the filing
is stayed until the correct fee has been paid.  The applicant then may choose to pay the balance
assessed by the commission without disputing it, pay the disputed amount (half to the Department and
half to the city or town), or file a Request for Determination of Applicability.  If the fee originally filed
by the applicant is affirmed in a Final Order, the applicant is entitled to request a refund of the disputed
amount, one half each from the Department and from the city or town.

If the applicant files a Request for Determination pursuant to a Notice of Insufficient Filing Fee, the
Determination issued by the conservation commission, or by the Department on appeal, is determinative
regarding the filing fee.  During the processing of the Determination, action on the Notice of Intent is
stayed.

C.   Fees for Actions by the Department.  Actions by the Department for which fees are assessed are
specified in 801 CMR 4.02(310) and include Requests for Superseding Determinations of
Applicability, Requests for Superseding Orders of Conditions, Claims for Adjudicatory Hearings,
Requests to Intervene in an Adjudicatory Hearing, and Requests for Variances.

These fees shall be paid directly to the DEP Lock Box with a photocopy of the Request for
Departmental Action Fee Transmittal Form accompanying the appeal.  The Department will not
proceed with review until receiving evidence that such fee has been paid.

D.   Exemptions.  801 CMR 4.02(310) provides for certain exemptions to wetland filing fees.
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PREFACE TO THE WETLANDS REGULATIONS RELATIVE TO TECHNICAL CHANGES
1992 WETLANDS PROTECTION ACT REGULATORY REVISIONS (310 CMR 10.00)

NOTE:  The following is a preface to, but does not form a part of, the Wetlands
Protection Act Regulations (310 CMR 10.00).

Definition of Pond.  The proposed redefinition of the term "pond" in 310 CMR 10.00 is being
undertaken in order to clarify the intention of the Department to include those water bodies which were
created by means other than by impoundment.  A recent judicial decision, Warcewicz v. DEP, 410
Mass. 548, 574 N.E. 2d 364 (1991), rendered a strict interpretation of the current definition of pond
which limited the jurisdiction of the Wetlands Protection Act with respect to man-made ponds to only
those ponds created by damming or impoundment.  The proposed regulatory amendment is intended
to extend the protection afforded by the Wetlands Protection Act (the "Act") to those non-impounded
man-made surface water bodies which serve to protect the interests of the Act and function as wetland
resources.  In the case of gravel pits and quarries, the jurisdiction of the proposed regulations is
intended only to apply to those ponds in which mining operations have ceased for five or more
consecutive years.

Rare Species.  The regulatory revisions are primarily administrative in nature, with slight subtantive
changes intended to clarify the regulations.  The revised regulations (310 CMR 10.37, 10.59 and
10.99) eliminate the prior process whereby applicants with projects on the "Estimated Habitat Maps"
of rare, state-listed animal species were required to file an "Appendix A" with the state Natural
Heritage and Endangered Species Program prior to filing a Notice of Intent (NOI) with the
conservation commission.  Instead, a copy of the fully completed NOI itself will need to be filed with
the Heritage Program (sent in such a manner that delivery will be made within two days of the filing of
the NOI with the conservation commission and DEP).  This change is designed to save time and
paperwork for the applicant, while providing the Heritage Program with more detailed information on
the project to assist it in its role of advising commissions on protection of rare species.

Changes in 310 CMR 10.00, and particularly in the 310 CMR 10.99 "General Instructions" for
the Notice of Intent, seek to clarify that any project subject to the filing of a Notice of Intent (even such
a project in the buffer zone) is required to notify the Heritage Program if it is on the Estimated Habitat
Map.  The performance standard, which seeks to protect rare species habitat only in wetland resource
areas (not buffer zones), would not change.  However, the language of the instructions clarifies that it
is the conservation commission and DEP (not the applicant) which determines whether a buffer zone
project (or any other project) would adversely affect the resource area habitat.

Form Changes.  As noted directly above, some revisions have been made in the Notice of Intent,
Abbreviated Notice of Intent, and the General Instructions  forms (along with the deletion of the
Appendix A form) which were necessitated by changes in the rare species procedures (discussed
directly above).  In addition, forms found in 310 CMR 10.99 may look slightly different from the
previous versions, particularly due to deletion of logos from the tops of some forms, as well as changes
in type faces, and pagination.  This was necessitated by our transfering the forms to a computer format.
However, there have been no substantive changes to the forms except for those referred to in the first
sentence of this paragraph.
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RESPONSE TO PUBLIC COMMENTS RELATIVE TO 1992 TECHNICAL CHANGES
TO THE WETLANDS PROTECTION ACT REGULATIONS (310 CMR 10.00)

NOTE:  The following Response to Public Comments does not form a part of the
Wetlands Protection Act Regulations (310 CMR 10.00).

Introduction.  In February, 1992, the Department of Environmental Protection proposed a number of
revisions to the Wetlands Protection Act Regulations (310 CMR 10.00).  Because certain of these
revisions could arguably result in a weakening of specific, existing regulatory standards, the Department
filed an Environmental Notification Form (ENF) as required under the Massachusetts Environmental
Protection Act (MEPA).  Since those revisions were proposed, and the ENF on them filed, the
Department has recieved a great deal of public comment.  Based on that comment, the Deparatment
intends to promulgate final regulations which are considerably different from those originally proposed.
For this reason, the Department has withdrawn the ENF previously filed under MEPA, and plans to
refile the ENF with regard to its revised proposals on agriculture and aquaculture, Areas of Critical
Environmental Concern, dam safety/lake drawdowns and airport tree clearing.  However the new ENF
will not cover those proposed regulatory changes which we view as being primarily technical in nature.
These technical changes, discussed below, are being promulgated at this time.

Definition of Pond.  Public response to the proposed regulatory amendment to redefine pond included
comments from 20 communities, three public agencies, five special interest groups, three consultants,
seven individuals, and one private company.  The majority of comments supported the proposed
changes.  However a substantial number of comments suggested that the proposed language be further
amended.

The proposed amendments contained in the public comments primarily related to the issues of: 1.
clarifying the definition of man-made basins which are exempt; 2. defining what is meant by "natural
conditions"; 3. redefining "drought"; and 4. clarifying what is meant by "inactive" gravel pits.  As a result
of these comments, the proposed definition of pond has been further amended in the following respects.

In order to clarify the exemption for "impervious retention basins" originally proposed in subsection
(b) of the proposed definition, the exclusive reference to retention basins was eliminated and the
proposed language was amended to reference all "impervious man-made basins" be they retention
basins or otherwise.  This more comprehensive phrase is intended to include those man-made
structures which were created for a specific purpose and which were not created to provide all the
functions which are provided by natural wetland systems.

Many comments were received referring to the difficulty of determining what is meant by "natural
conditions" in the sentence: "Ponds shall contain standing water under natural conditions, except during
periods of extended drought".  Rather than attempt to further define what is meant by "natural
conditions", the proposed language was amended to delete the reference to this phrase.  As a result,
ponds shall be required to contain water under any conditions except during periods of extended
drought.  Additional comments were received which suggested changes to the definition of "extended
drought".  Further research on this point revealed that there is no more acceptable definition of drought
than that which exists in the current regulations.  As a result, the definition of drought contained in this
portion of the regulations was not amended.

In order to clarify the reference of the exclusion of gravel pits contained in subsection (c), this
section was further amended to specifically reference "individual gravel pits...".  Due to the extensive
nature of some graveling operations, this clarification is specifically intended to include those individual
gravel pits which, although located on the same property as a larger graveling operation, have been
abandoned and inactive for five or more consecutive years.
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Fees. Public comment ran the gamut on this issue, from oppostion to lowering of specific fees to
proposals to exempt certain projects and parties from fees entirely.  Regarding our proposal to lower
the fee for new agriculture/aquaculture projects, we believe this is justified for two reasons: a) the
majority of such projects are quite small and require a relatively short time for review, and b) the
Commonwealth has an interest in reducing unnecessary burdens on an already hard pressed agricultural
industry in order to keep farming viable in the state.

Rare Species Procedures.  Public comments were overwhelmingly supportive of the proposed deletion
of the "Appendix A" and the substitution of submitting a completed Notice of Intent (NOI) to the
Natural Heritage & Endangered Species Program when a project is proposed within estimated rare
species habitat.  A few changes in the regulation as originally proposed were made in response to
public comment:

It was clarified that the NOI to be sent to the Heritage Program must include all plans, reports and
other materials required to be filed with the conservation commission.

Because of the statutory requirement that hearings on NOIs be held within 21 days and decisions
made within 21 days after the hearing, it is impossible to create a perfect procedure for ensuring that
the Heritage Program has adequate time to make its determination on rare species without delaying the
permitting process.  In the final regulations, we allow applicants to send the NOI to the Heritage
Program "via the U.S. Postal Service by express or priority mail (or otherwise sent in a manner that
guarantees delivery within two days)", so long as evidence of such mailing is included with the NOI
submitted to the commission and DEP.  This was done to ensure that project proposals are not delayed
by the rare species regulatory requirement, while at the same time providing the Heritage Program with
adequate time to review rare species impacts.  It is important to note that if a project proponent refuses
to extend a public hearing in a case where the Heritage Program has not yet issued its determination
on rare species at the time of the hearing, the conservation commission is still free to consider the
Program's determination if it is received within 21 days after the close of the hearing.  Thus a wise
applicant will generally agree to a hearing extension, so that he or she can have a chance to respond
after the Heritage Program's determination has been received by the commission.

The word "delineated" was deleted in reference to Estimated Habitat Maps because the boundaries
of such maps are estimated, and not clearly delineated.

Finally, it was noted in the NOI Instructions that rare species performance standards apply except
in Designated Port Areas and where a Variance has been issued.

Prefaces for Former Revisions to Wetland Regulations.  Public comment generally supported the
concept of our retaining in the regulations the information contained in the Prefaces to past regulatory
revisions.  It was felt that this information provided invaluable guidance to conservation commissions
and applicants alike regarding regulatory intent and interpretation.  Therefore, the Preface to the most
recent regulatory revisions will always appear at the beginning of the regulations, while the older
Prefaces will hereinafter be printed as Appendices to the Regulations.
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PREFACE TO 1993 REGULATIONS REGARDING
NORMAL MAINTENANCE AND IMPROVEMENT OF LAND IN AGRICULTURAL USE

NOTE: The following is a preface to, but does not form a part of, the Wetlands Protection Act Regulations
(310 CMR 10.00).

Massachusetts is struggling to preserve both its dwindling agricultural base and its remaining
wetlands.  Both are threatened.  While many agricultural practices are compatible with
wetlands protection, some can result in temporary or permanent losses of key wetlands
functions, such as flood control and pollution attenuation.  The Wetlands Protection Act is
intended to ensure that these functions are protected through regulatory review and permitting.

At the same time, because wetlands are such an integral part of many farming operations,
requirements for environmental review could significantly reduce their economic viability.  The
Legislature has recognized the value of preserving agriculture in Massachusetts by including in
the Wetlands Protection Act exemptions for normal maintenance and improvement of land in
agricultural use, including cropland and pastureland.  These exemptions recognize that some
farming practices will affect wetlands from time to time.

In an effort to keep these competing interests in balance, the Legislative exemptions are
limited to ongoing agricultural operations.  That is, if tilling or harvesting is being conducted at
the present time in or near wetlands, that work and any current work related to production of
that agricultural commodity need not go through regulatory review.  At the same time, the
Legislature recognized that expanded or new agricultural activities, because they can result in
new temporary or permanent impacts to wetlands, should be subject to review to ensure that
they are conducted in the most environmentally sound manner possible.

The distinction between ongoing work on or related to land in agricultural production, and
agricultural expansion, has not been sufficiently clear to farmers or to conservation
commissions.  The Department of Environmental Protection (DEP) has attempted to clarify the
exemptions through policy.  In 1991, the Legislature determined that stronger measures to
reduce this confusion were necessary and it enacted legislation directing DEP to develop new,
clearer regulations.

In response to that mandate, DEP has adopted the following regulations.  They make it
clear that normal maintenance and improvement of land in agricultural use is exempt from the
Wetlands Protection Act and is not subject to regulations adopted pursuant to the Act -
provided that the activities fall within the newly-adopted definitions.  No Determination of
Applicability is required for exempt activities; however, the Determination of Applicability
process is intended for use when there is doubt as to whether or not an activity is exempt.
Nothing in 310 CMR 10.00 changes the need to independently evaluate whether permits are
required under federal laws such as Sections 401 and 404 of the Clean Water Act.

310 CMR 10.00 represents the collective input of dozens of farmers, environmentalists,
many state and federal agencies, advocacy groups, and other concerned citizens.  Most
notable in this process were the efforts of the Farmland Advisory Committee, established by
the legislation as an ongoing advisory body, and the Joint Committee on Agriculture and the
Environment.  These groups worked diligently with DEP and the Department of Food &
Agriculture (DFA) to develop regulations that are sensitive to the needs of farmers while
preserving valuable wetlands.

DEP believes that, while the appropriate regulatory balance has been achieved, the
regulations cannot be specific enough to address all circumstances.  Everyone involved in
developing 310 CMR 10.00 believes that their successful implementation will depend largely
on continuing efforts to provide education and outreach to conservation commissions and the
agricultural community, as well as a good measure of common sense applied by all concerned.
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310 CMR 10.00 refers to a cooperative process in which certain projects can proceed
only if the proponent has prepared a farm Conservation Plan approved by the United States
Department of Agriculture, Soil Conservation Service (SCS).  This process requires
cooperation between the Department and SCS, and that cooperation is formalized by a written
Memorandum of Understanding between the two agencies.  Copies of the Memorandum of
Understanding can be obtained from the Department.

In order to ensure that 310 CMR 10.00 achieves its goals, the Secretary of Environmental
Affairs added conditions in her ENF Certificate (EOEA #9266) requiring DEP and the
Department of Food and Agriculture (DFA) to convene an independent monitoring committee.
DEP and DFA will chair a group of representatives of the agricultural and environmental
communities to oversee the implementation of 310 CMR 10.00, to monitor the effects on both
wetlands and agriculture in the Commonwealth, and to provide recommendations for possible
further revisions at the end of a three year period.

This committee will evaluate cumulative impacts of exempt activities.  The Committee
should develop a system for gathering information by which it can assess the cumulative
impacts of activities such as those listed at 310 CMR 10.04(Agriculture)(c)(1) (b, c, d, e, and
g).  Such a system could include, for example, notice from farmers that certain activities have
been conducted.
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PREFACE TO WETLANDS REGULATORY REVISIONS EFFECTIVE JANUARY 1, 1994
REGARDING LANDFILL CLOSURES, AIRPORT SAFETY, DAM SAFETY, WATER

SUPPLY DEVELOPMENT, CLEANUP OF OIL & HAZARDOUS MATERIALS,
AND EMERGENCY CERTIFICATION PROCEDURES

310 CMR 10.00

NOTE:  The following is a preface to, but does not form a part of, the Wetlands
Protection Act Regulations (310 CMR 10.00).

The Department of Environmental Protection has promulgated regulations creating five new
"limited projects".  All five have in common the fact that the types of projects covered are, by
nature, important to the protection of public health, safety and/or the environment.  The five
new provisions apply to projects designed to promote, respectively, closure of solid waste
landfills, airport safety, dam safety, development of safe drinking water supplies from
groundwater, and cleanup of releases of oil and hazardous materials.

The purpose of the new regulations is to ensure that such projects, insofar as is practicable:
avoid adverse impacts on wetland resource areas, and where avoidance is not practicable,
minimize and mitigate such impacts.

Prior to the effective date of these new limited projects (January 1, 1994), such projects,
if not able to meet normal Wetlands Protection Act regulatory standards, were required to
obtain a variance from the Commissioner of the Department -- a more expensive and time
consuming procedure than the normal Notice of Intent procedure.  Establishment of limited
project status means returning to the local conservation commissions the authority to review
and condition these types of projects.

EMERGENCY CERTIFICATIONS
(310 CMR 10.06(5))

The Department has made revisions to Emergency Certification procedures, some of which
affect only projects to contain and clean up spills of oil and/or hazardous materials (OHM).
These are discussed in the OHM section of this preface, below.  The Department also has
changed an important Emergency Certification provision which applies to all emergency
projects, not just OHM sites (310 CMR 10.06(5)).  This change specifically gives the
Department the authority to review denials and failures to act by conservation commissions on
requests for emergency certification.  This regulatory revision simply reflects the existing
statutory right that exists under the Wetlands Protection Act:

"If the conservation commission ... fail(s) to act favorably within 24 hours of receipt of a
request for certification of an emergency project, said project may be so certified by the
commissioner (of DEP) or his designee."

LANDFILL CLOSURE LIMITED PROJECT
(310 CMR 10.24(7)(c)(4) and 10.53(3)(p))

This new limited project is designed to facilitate the closure of landfills adjacent to wetlands
while ensuring that wetland impacts are avoided or minimized.  The limited project regulation
contains a detailed list of conditions for eligibility.  Landfill closures eligible for limited project
status are restricted to those mandated by the Department of Environmental Protection in
accordance with the requirements of 310 CMR 19.00.  Limited project provisions do not
apply to the construction of new landfills or to the expansion or modification of existing landfills.
In addition, a DEP policy has been adopted to establish an internal review procedure for
evaluating landfill closure alternatives to ensure that wetland resource area impacts are, to the
extent practicable, avoided and, to the extent such impacts cannot be avoided, minimized and
mitigated.  Copies of the policy can be obtained from the Departament's Division of Wetlands
& Waterways, One Winter Street, Boston, MA  02108.
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AIRPORT SAFETY/VEGETATION REMOVAL LIMITED PROJECT
(310 CMR 10.24(7)(c)(5) and 10.53(3)(n))

This new limited project covers tree clearing around airports and is intended to allow
selective vegetation management in wetland resource areas for maintenance of safe airport
landing zones.  Activities under this limited project provision are limited to those required to be
undertaken in order to comply with certain regulations of the Federal Aviation Administration
(FAA).  The provision does not apply to the construction of new airport facilities or to the
expansion of existing airport uses that alter wetlands.  A five year vegetation management plan
must be included in the Notice of Intent.

In order to ensure that minimal wetland impacts will result from this type of project, a
Generic Environmental Impact Report (GEIR) was prepared by the Massachusetts
Aeronautics Commission and Massport (Final Generic Environmental Impact Report for
Vegetation Removal in Wetlands at Public Use Airports, EOEA No. 8978, August 31, 1993).
The GEIR presents substantial information regarding this class of projects and should be used
to supplement the limited project regulation in order to identify the types of information to be
provided in a Notice of Intent and the types of conditions that should be incorporated into the
Orders of Conditions for applicable projects.  Conservation Commissions and applicants are
especially encouraged to refer to the GEIR's "WETLAND IMPACT EVALUATION
CHECKLIST for vegetation removal at airports" found in Chapter 6 of the GEIR.  Copies of
the GEIR can be obtained from the Massachusetts Aeronautics Commission, 10 Park Plaza,
Room 6620, Boston, MA 02116-3966.

The Massachusetts Secretary of Environmental Affairs has certified that the GEIR
"adequately and properly complies with the Massachusetts Environmental Policy Act" and
regulations.  In that certification, however, the Secretary required that "the DEP, along with
Massport and the MAC (Mass. Aeronautics Commission), prepare and file a new Generic
Environmental Notification Form (ENF) in two years.... The objective of that ENF will be to
evaluate the effectiveness of this new provision, and to provide all those involved with the
opportunity to evaluate it based on actual field experience."

The Secretary went on to say in her certification that the GEIR did not deal adequately with
the idea of mitigation banking and that this issue should be dealt with in much greater depth in
the next GEIR.  The Commonwealth has since initiated a feasibility study of wetlands banking.
For this reason, the limited project just promulgated does not now include mitigation banking
in its list of possible mitigation measures to be considered by project applicants.

PUBLIC GROUNDWATER SUPPLY LIMITED PROJECT
(310 CMR 10.53(3)(o))

This new limited project is designed to permit the development of safe public drinking
water supplies from groundwater, while ensuring that wetland impacts are avoided or
minimized.  Except for exploration projects, eligibility for limited project status is restricted to
projects approved by the Department of Environmental Protection in accordance with the
provisions of the Public Water Supply Source Approval Process pursuant to 310 CMR 22.21
and/or the Water Management Act, M.G.L. c. 21G.  A DEP policy has been adopted to
establish an internal review procedure for evaluating water supply development alternatives to
ensure that wetland resource impacts are, to the extent practicable, avoided and, to the extent
such impacts cannot be avoided, minimized and mitigated.  Copies of the policy can be
obtained from the Department's Division of Wetlands & Waterways, One Winter Street,
Boston, MA  02108.

DAM SAFETY/LAKE DRAWDOWN LIMITED PROJECT
(310 CMR 10.53(3)(i) & (m))

The purpose of this limited project is to provide a reasonable balance between dam safety
and wetland protection interests, and to ensure that safety-related "drawdowns" of water levels
in dammed impoundments do not drain wetlands for any longer a period than necessary.  This
has been accomplished in two ways.
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First, the existing limited project for maintenance, repair and improvement of "structures"
(310 CMR 10.53(3)(i)) has been amended to specifically include dams and reservoirs.  Both
drawdowns and refilling of dams pursuant to dam repair are now covered.  Second, a new
limited project (310 CMR 10.53(3)(m)) has been created for drawdowns that occur in
response to orders or other recommendations from the Department of Environmental
Management's Office of Dam Safety (DEM).

In extreme emergency situations, DEM orders immediate drawdown of water levels to
protect public safety.  Such drawdowns are statutorily authorized to occur without prior filing
of a Notice of Intent (M.G.L. c. 253, §§ 44 through 50).  More commonly, however, DEM
tries to identify unsafe dams well in advance of the point where they pose an imminent threat.
When DEM identifies such an unsafe dam, it usually sends a request to the dam owner to
"certify as to the safety" of the dam.  These DEM "recommendation letters" usually include
recommended response actions, but they do not order any specific response action, such as
dam repair.  In response, dam owners generally seek to draw down water levels to lessen
stress on the dam.  However, drawdowns made in response to DEM "recommendation letters"
may not be undertaken without first filing a Notice of Intent and receiving an Order of
Conditions.

Such drawdowns clearly "alter" wetlands and frequently alter more than 5,000 square feet
of bordering vegetated wetland.  Particularly if the drawdowns are allowed to continue for
extended periods, they can result in significant adverse impacts.  Yet drawdowns are often
critical for dam safety purposes.  For this reason, the new wetlands limited project has been
established to allow drawdowns made in response to DEM "Orders" and "Recommendation
Letters" to occur in two circumstances:

1.   Where the drawdown is to occur for a limited time in order to render the dam safe until
repairs can be made.  In this circumstance, DEM has agreed in a Memorandum of
Understanding (MOU) with DEP to issue a finding, on a case by case basis, establishing
a reasonable period of time in which the drawdown and repair are to be completed.  Such
a finding by the DEM Office of Dam Safety should be included by the applicant with a
Notice of Intent for this type of project.
2.   Where DEM has found that the drawdown is necessary for public safety, and that it
is not economically feasible at the time of such finding to repair the dam.  Again, DEM has
agreed in its MOU with DEP to issue such findings in writing, and to send copies to the
conservation commission and DEP.  DEM will generally find repair to be infeasible when
the cost of the repair exceeds the value of the property containing the dam, except where
the dam owner derives other financial benefits from the dam.  DEM also has agreed in its
MOU with DEP to issue a "superseding" finding of economic feasibility upon request of
any person, organization, or agency if warranted by changed circumstances (e.g., change
in dam ownership, commitment by another person or group to finance the repair in whole
or in part, etc.).  When a DEM finding of economic infeasibility has been issued,
conservation commissions may grant an Order of Conditions for up to three years for the
drawdown, and may extend or reissue an Order as many times as necessary so long as
repair continues to be economically infeasible.
This limited project provision should ensure that all drawdowns related to dam safety are

permissible under 310 CMR 10.00, while limiting their duration to the time it takes to repair
the dam, unless such repair is economically infeasible.  By establishing this limited project, the
Department hopes to create a clear mechanism whereby both dam owners and third parties
are encouraged to take all reasonable actions to alleviate adverse impacts from dam
safety-related water level drawdowns.

LIMITED PROJECT AND EMERGENCY CERTIFICATION PROCEDURES FOR
RESPONSE ACTIONS TO RELEASES OF OIL AND/OR HAZARDOUS MATERIALS

(310 CMR 10.06(3) & (7), 10.24(7)(c)(6), and 10.53(3)(q))

On July 31, 1993, the Department issued a new set of regulations governing cleanups of
oil and/or hazardous materials (OHM) (310 CMR 40.0000).  The Department now has
revised its Wetlands Protection Act Regulations (310 CMR 10.00) to provide greater
consistency and ease of administration in applying 310 CMR 40.0000 and 310 CMR 10.00
while ensuring that the interests of the Wetlands Protection Act are protected to the greatest
extent practicable.  (A short summary of 310 CMR 40.0000 is available from the
Department's Divison of Wetlands and Waterways, One Winter Street, Boston, MA  02108.)
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The Department has adopted a new wetlands "limited project" for OHM release response
actions that are necessary to protect health, safety, public welfare, and/or the environment, but
that cannot meet current wetland regulatory standards without obtaining a variance.  Standards
for the limited project are similar to, though considerably more detailed than, the Wetlands
variance standards.

The Department also has amended the Wetlands emergency procedures as they relate to
remediation of OHM spills in order to ensure that these procedures don't result in unnecessary
delays and exacerbation of critical toxic pollution problems.

New Wetlands Regulation Limited Project for Oil and/or Hazardous Materials Release
Response Actions

Because cleanups of oil and/or hazardous material (OHM) releases are critical for the
protection of health, safety, public welfare, and the environment, the Department believes that
they should be allowed to go forward so long as, to the maximum extent practicable: adverse
impacts to wetlands are avoided and, to the extent this is not possible, such adverse impacts
are minimized and mitigated.

310 CMR 40.0000 gives responsible parties (RPs) a number of alternatives for dealing
with oil and hazardous material releases.  Immediate Response Actions (IRAs) are generally
required to be implemented on an emergency basis, and thus would normally be reviewed
under the emergency certification provisions of the Wetland Regulations (see discussion of
emergency certifications in this Preface, below).

Any other measure implemented pursuant to 310 CMR 40.0000 that can meet normal
Wetland regulatory performance standards will continue to be governed by those standards
and will not be eligible for limited project status.  Furthermore, any measure undertaken
pursuant to 310 CMR 40.0000 that is not needed to eliminate significant risk to health, safety,

public welfare or the environment (i.e., measures designed solely to reach "background" levels
of pollution) will not be eligible for limited project status (see the language in parentheses in the
first paragraph of 310 CMR 10.24(7)(c)(6) and 10.53(3)(q)).

Limited project status may be needed, however, for response actions such as Release
Abatement Measures (RAMs), even though they are designed for relatively minor levels of
contamination.  RAMs can have large wetland impacts: e.g., diverting contaminated ground
or surface water in a manner that drains wetlands, building an access road through a wetland
in order to reach a work site, etc.  It should be noted that RAMs  -- and all other remediation
and containment measures except IRAs and Comprehensive Response Actions (described in
the next paragraph) -- are not mandated, although they are allowed, by 310 CMR 40.0000.

Only Comprehensive Response Actions (CRAs) -- and not RAMs or other remedial
actions -- are required under 310 CMR 40.0000 to be selected on the basis of an alternatives
analysis that gives significant consideration to wetland impacts.  Therefore,  selection of the
particular CRA technology or methodology (e.g., pump and treat, dredge and fill, etc.) may
be made without performing the additional alternatives analysis normally required under
provisions of 310 CMR 10.24(7)(c)6.a. and 10.53(3)(q)1.  However, the design,
construction, implementation, and operation of all OHM-related limited projects, including
CRAs, RAMs, etc., must meet specific performance standards, including maximum practicable
avoidance, minimization and mitigation of adverse wetland impacts (see 310 CMR
10.24(7)(c)6.b. and 10.53(3)(q)2.).

Finally, it is important to note that since only the most seriously contaminated sites will have
BWSC oversight, the language of the limited project gives conservation commissions and the
DEP Wetlands Program the authority to deny limited project status for any proposed project
that clearly does not comply with 310 CMR 40.0000.  Needless to say, such a conclusion will
generally be very difficult to reach for persons who don't have considerable expertise in oil or
hazardous materials issues, and the Department does not anticipate that claims of compliance
with the standards of 310 CMR 40.0000 will be rejected by conservation commissions or the
Wetlands Program in many cases.  The Wetlands Program does intend, however, to work with
DEP's Bureau of Waste Site Cleanup to examine projects applying for limited project status
if it has reason to believe the project was not selected or designed in compliance with 310
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Revisions in Wetland Emergency Procedures Regarding Releases of OHM

310 CMR 40.0000 allows certain Immediate Response Actions (IRAs) to commence
prior to written approval, and in some cases up to 24 hours before oral approval from BWSC,
"where the delay involved in notifying and obtaining approval from the Department would
substantially exacerbate release or site conditions or endanger health, safety, public welfare or
the environment."  Consequently, the revised regulations state (see revisions to 310 CMR
10.06(7)) that  projects in these two categories shall be given up to 48 hours (but never more
than 24 hours after BWSC has orally approved commencement of the work) to make a
request for a Wetlands Emergency Certification with the conservation commission.  Work on
these types of projects is allowed to continue pending a decision on the request for Emergency
Certification by the conservation commission or the DEP Wetlands Program on appeal.  In
cases where a conservation commission denies, or fails to act within 24 hours of a requests for
Emergency Certification for these types of projects, the DEP Wetlands Program will review
requests for emergency certification and issue a decision within seven days.  It should be noted,
however, that all of these types of emergency projects will have received at least oral approval
from the Department's Bureau of Waste Site Cleanup within 24 hours of commencement.

Immediate Response Actions which are not so urgent as to be eligible for oral approval
from BWSC are not be covered by the special provisions stated in the preceding paragraph.
However, all emergency certifications granted for Immediate Response Actions are valid for
up to 60 days, rather than the 30 day maximum for non-hazardous waste emergency projects
(see revisions to 310 CMR 10.06(3)).  The Department is doing this to make the Wetland
Protection Act Regulations more consistent with 310 CMR 40.0000, and to encourage quick
OHM clean-ups without excessive process. 

To determine whether, and under what conditions, the Department's Bureau of Waste Site
Cleanup (BWSC) has given written or oral approval to an Immediate Response Action,

conservation commissions can call DEP's BWSC release notification unit the appropriate DEP
regional office.  If that office is closed, a person from that unit can be paged by calling the
Massachusetts State Police at 617-566-4500.  The current phone numbers for the
Department's regional offices are:  Northeast: 617-935-2160; Southeast: 508-946-2700;
Central: 508-792-7650; and Western: 413-784-1100.




