Proposed Revisions to the Wetlands Protection Act Regulations, 310 CMR 10.00

Amend 310 CMR 10.02 as follows: 

(2)(a) Activities within the Areas Subject to Protection Under M.G.L.c. 131, § 40  Except for activities conducted to maintain, repair or replace, but not substantially change or enlarge, an existing and lawfully located structure or facility used in the service of the public and used to provide electric, gas, water, telephone, telegraph and other communication services or minor activities within the riverfront area meeting the requirements of 310 CMR 10.02(2)(b) 1 or 2, any activity proposed or undertaken within an area specified in 310 CMR 10.02(1) which will remove, fill, dredge or alter that area  is subject to Regulation under M.G.L.c. 131, § 40  and requires a filing of a Notice of Intent.
(2) (b)(2)(i) Stormwater is managed according to the Stormwater Management Standards set forth in 310 CMR 10.05(6)(b)(1)(a), to the extent they are applicable in accordance with 310 CMR 10.05(6)(b)(1)(b), (c) and (d), and the conservation commission concurs.  The Stormwater Management Plans shall also show that the requirements of 310 CMR 10.02(b)(2) f, g and h have been met and the conservation commission concurs.  The applicant shall identify the type of project on the Abbreviated Notice of Resource Area Delineation to allow the conservation commission to verify the applicability of the Stormwater Management Standards set forth in 310 CMR 10.05(6)(b)(1)(a).  If the conservation commission does not concur, it shall specify which of the Stormwater Management Standards or other requirements  are not met, and the applicant shall file a Notice of Intent.  Any stormwater management structures shall be operated and maintained as a continuing condition to ensure that the system functions as designed.

(2)(c) Notwithstanding the provisions of 310 CMR 10.02(1) and 2(a) and (b), the construction, operation, and/or maintenance of a stormwater management system designed, constructed, and installed in accordance with the Stormwater Management Standards set forth in 310 CMR 10.05(6)(b)(1)(a) does not by itself create additional Area Subject to Protection Under M.G.L.c. 131, § 40 or additional Buffer Zone provided that the system has been designed, constructed, and installed after date (effective date of proposed regulatory revision).  If the system has been constructed in an Area Subject to Protection Under M.G.L.c. 131, § 40 or Buffer Zone, the system shall also be designed, constructed, and installed in accordance with all applicable provisions 310 CMR 10.00. For purpose of this provision, the date the system is designed shall be the date a Notice of Intent, Request for Determination of Applicability, or Notice of Resource Area Delineation for the stormwater management system is filed.  Notwithstanding the foregoing, if no such Notice of Intent, Request for Determination of Applicability, or Notice of Resource Area Delineation has been filed, the applicant has the burden of establishing the date the system is designed by presenting other creditable evidence such as the date on any applications for local approval of the system.
(2)(d) Activities Outside the Areas Subject to Protection Under M.G.L.c. 131, § 40 and the Buffer Zone    Any Activity proposed or undertaken outside the areas specified in 310 CMR 10.02(1) and outside the Buffer Zone is not subject to regulation under M.G.L.c. 131, § 40 and does not require the filing of a Notice of Intent unless and until the activity actually alters an Area Subject to Protection under M.G.L.c. 131, § 40.


In the event that the issuing authority determines that such activity has in fact altered an Area Subject to Protection under M.G.L.c. 131, § 40, it may require the filing of a Notice of Intent and/or issuance of an Enforcement Order and shall impose such conditions on the activity or any portion thereof as it deems necessary to contribute to the protection of the interests identified in M.G.L.c. 131, § 40.

(3)   Notwithstanding the provisions of 310 CMR 10.02(1) and (2), the maintenance of a stormwater management system constructed from November 18, 1996 until date (effective date of proposed regulatory revision,) in accordance with the Stormwater Management Standards, set forth in the Massachusetts Stormwater Policy, to the extent they are applicable, or after date (the effective date of proposed regulatory revision), in accordance with the Stormwater Management Standards set forth in 310 CMR 10.05(6)(b)(1)(a), to the extent they are applicable in accordance with 310 CMR 10.06(6)(b)(1)(b), (c), and (d), shall not require the filing of a Notice of Intent or Request for Determination of Applicability, provided the work is limited to the maintenance of the stormwater management system. Notwithstanding the provisions of 310 CMR 10.02(1) and (2), any bordering vegetated wetland, bank, land under water, land subject to flooding, or riverfront area created solely for the purpose of stormwater management shall likewise not require the filing of a Notice of Intent or a Request for Determination of Applicability to maintain the stormwater management system, provided the work is limited to the maintenance of the stormwater management system and conforms to an Order of Conditions issued after  April 1, 1983 and that the area is not altered for other purposes.

(4) Notwithstanding anything to the contrary in these regulations, work other than maintenance that may alter or affect a stormwater management system  (including work to repair or replace the stormwater management system, and any change to the site that increases the total or peak volume of stormwater managed by the system, directs additional stormwater to the system, and/or increases the volume of stormwater exposed to land uses with higher potential pollutant loads) that was designed, constructed and installed in an Area Subject to Protection Under M.G.L.c. 131, § 40 or Buffer Zone, as described in 310 CMR 10.02(1) and (2)(a) through (d), after date (effective date of proposed regulatory revision), solely for the purpose of stormwater management,in accordance with the Stormwater Management Standards set forth in 310 CMR 10.05(6)(b)(1)(a), to the extent they are applicable in accordance with 310 CMR 10.05(6)(1)(b)(1)(b), (c) and (d), may be permitted through an Order of Conditions, Simplified Review Order of Resource Area Delineation, or Negative Determination of Applicability provided that the work:

(a) at a minimum provides the same capacity as the original design to attenuate peak discharge rates, recharge the ground water, and remove total suspended solids;
(b) complies with the Stormwater Management Standards set forth in 310 CMR 10.05(6)(b)(1)(a) to the extent they are applicable in accordance with 310 CMR 10.05(6)(b)(1)(b), (c), and (d); and
(c) meets all the performance standards for any work that takes place in an Area   Subject to Protection Under M.G.L.c. 131, § 40 or Buffer Zone as described in 310 CMR 10.02(1) and (2)(a) through (d).
For purpose of this provision, the date the system was designed shall be the date the Notice of Intent, Request for Determination of Applicability, or Notice of Resource Area Delineation for the stormwater management system is filed.  Notwithstanding the foregoing, if no such Notice of Intent. Request for Determination of Applicability, or Notice of Resource Area Delineation has been filed, the applicant has the burden of establishing the date the system was designed by presenting other credible evidence such as applications for local approval of the stormwater management system.
Amend 310 CMR 10.04 by adding the following definitions:
Confined Disposal Facility means a facility created in open water or wetlands consisting of confinement walls or berms built up or extending into existing land and is a “confined disposal facility” as defined in 310 CMR 9.02.
Critical areas mean Outstanding Resource Waters as designated in 314 CMR 4.00, recharge areas for public water supplies as defined in 310 CMR 22.02 (Zone Is, Zone IIs, and Interim Wellhead Protection Areas for ground water sources and Zone As for surface water sources), bathing beaches as defined in 105 CMR 445.000, cold water fisheries as designated in 314 CMR 4.00 and shellfish growing areas designated by the Division of Marine Fisheries.

Disposal site means a structure, well, pit, pond, lagoon, impoundment, ditch, landfill, or other place or area, excluding ambient air or surface water, where uncontrolled oil or hazardous material has come to be located as a result of any spilling, leaking, pouring, ponding, emitting, emptying, discharging, injecting, escaping, leaching, dumping, discarding or otherwise disposing of such oil or hazardous material and is a “disposal site” as defined in M.G.L.c. 21E. 

Environmentally sensitive site design means design that incorporates low impact development techniques to prevent the generation of stormwater and non-point source pollution by reducing impervious surfaces, disconnecting flow paths and treating stormwater at its source, maximizing open space, minimizing disturbance, protecting natural features and processes, and/or enhancing wildlife habitat.
Illicit discharge means a discharge that is not entirely comprised of stormwater.  Notwithstanding the foregoing, an illicit discharge does not include discharges from the following activities or facilities: firefighting, water line flushing, landscape irrigation, uncontaminated ground water, potable water sources, foundation drains, air conditioning condensation, footing drains, individual resident car washing, flows from riparian habitats and wetlands, dechlorinated water from swimming pools, water used for street washing and water used to clean residential buildings without detergents.

Landfill means a facility or part of a facility established in accordance with a valid site assignment for the disposal of solid waste into or on land and is a “landfill” as defined in 310 CMR 19.006.

Land uses with higher potential pollutant loads means the following land uses: areas within an industrial site that are the location of activities subject to the National Pollutant Discharge Elimination System (NPDES) Multi-Sector General Permit (except where a No Exposure Certification for exclusion from NPDES Stormwater Permitting has been executed); auto salvage yards (auto recycler facilities); auto fueling facilities (gas stations); exterior fleet storage areas (cars, buses, trucks, public works equipment); exterior vehicle service, maintenance and equipment cleaning areas; commercial parking lots with high intensity use (1000 vehicle trips per day or more) (Such land uses typically include fast food restaurants, high turnover (chain) restaurants, shopping centers, and supermarkets.); road salt storage and loading areas (if exposed to rainfall); commercial nurseries; outdoor storage and loading/unloading of hazardous substances; SARA 312 generators (if containers are exposed to rainfall); marinas (service, painting and hull maintenance areas); and a confined disposal facility, disposal site, landfill or wastewater residuals landfill, if stormwater that may come into contact with the confined disposal facility, disposal site, landfill or wastewater residuals landfill will cause or contribute to the discharge of pollutants to wetlands, surface waters or ground water or otherwise result in a release or threat of release of oil and/or hazardous materials as defined in M.G.L.c.21E.
Low impact development techniques mean innovative stormwater management systems that are modeled after natural hydrologic features.  Low impact development techniques manage rainfall at the source using uniformly distributed decentralized micro-scale controls.  Low impact development techniques use small cost-effective landscape features located at the lot level.
Maintenance of a stormwater management system means the work to keep a stormwater management system functional and in good repair so that it may continue to operate as originally designed.  Maintenance of a stormwater management system does not include work that: (a) reduces the capacity of the system to treat stormwater, provide recharge or attenuate peak flow, (b) increases the total and peak volume of the stormwater managed by the system, (c) directs additional stormwater discharges to the system, or (d) results in reduced use of above ground stormwater best management practices.
Order means an Order of Conditions, Order of Resource Area Delineation, Superseding, Order or Final Order, whichever is applicable.

SARA 312 generator means a facility that is required by the Emergency Planning and Community Right to Know Act (EPCRA), also known as Title III of the Superfund Amendments and Reauthorization Act of 1989 (SARA Title III), to submit an inventory of the location of hazardous chemicals which are located at the site

Stormwater best management practice means a structural or nonstructural technique for managing stormwater to prevent or reduce non-point source pollutants from entering surface waters or ground waters.  A stormwater best management practice includes a basin, discharge outlet, swale, stream, pond, rain garden, biofilter or other stormwater treatment practice or measure either alone or in combination including without limitation any overflow pipe, conduit, weir control structure that: (a) is not naturally occurring; (b) is not designed as a wetland replication area; and (c) has been designed, constructed, and installed for the purpose of collecting, storing, discharging, recharging or treating stormwater. 
Stormwater management system means a system for conveying, treating, and infiltrating stormwater on-site including stormwater best management practices and any pipes and outlets intended to transport and discharge stormwater to the ground water, a surface water or a municipal separate storm sewer.  
Wastewater residuals landfill means a facility or part of a facility approved by the Department for the disposal of wastewater residuals into or on land, but not including a site where wastewater residuals are land applied in accordance with 310 CMR 32.00.

Waters of the Commonwealth means waters of the Commonwealth as defined in 314 CMR 3.02 and 314 CMR 5.02.

Amend 10.05(4) as follows:

(a) Any person who proposes to do work that will remove, fill, dredge or alter any Area Subject to Protection Under M.G.L.c. 131, § 40 shall file a Notice of Intent on Form 3 and other application materials in accordance with the submittal requirements set forth in the General Instructions for Completing Notice of Intent (Form 3) and Abbreviated Notice of Intent (Form 4).  If the applicant and landowner are not the same, an applicant shall obtain written permission from the landowner(s) prior to filing a Notice of Intent for proposed work, except for work proposed on Great Ponds or Commonwealth tidelands.  Two copies of the completed Notice of Intent with supporting plans and documents shall be sent by certified mail or hand delivery to the conservation commission, and one copy of the same shall be sent concurrently in like manner to the Department.

Concurrent with the filing of the Notice of Intent, the applicant shall provide notification to all abutters and any property owner within 100 feet of the property line of the land where the activity is proposed including if separated from the land by a public or private street or a body of water and not unreasonably distant from the project site.  The applicant shall provide notification at the mailing addresses shown on the most recent applicable tax list from the municipal assessor.   Notification shall be at the applicant’s expense.  The notification shall state where copies of the Notice of Intent may be examined or obtained and where information on the date, time, and location of the public hearing may be obtained.  To ensure compatibility with local procedures, applicants must comply with any rules of the local conservation commission on the hearing.  The applicant shall notify abutters in writing by hand delivery or certified mail, return receipt requested or certificate of mailing.  Mailing at least seven days prior to the public hearing shall constitute timely notice.  The applicant shall present either the certified mail receipts or certificate of mailing receipts for all abutters at the beginning of the public hearing.  The presentation of the receipts for all abutters identified on the tax list shall constitute compliance with abutter notification requirements.  The conservation commission shall determine whether the applicant has complied with abutter notification requirements.  The Department will dismiss Requests for Action based on allegations of failure to comply with abutter notification requirements absent a clear showing by an abutter seeking Department action that the applicant failed to notify the abutter. 

(b)(3) To confirm the boundaries of resource areas and certify that the requirements of 310 CMR 10.02(2)(b)2 will be met for activities in the buffer zone, applicants shall use the Abbreviated Notice of Resource Area Delineation.  When an applicant obtains an Order of Resource Area Delineation for a project eligible for simplified review under 310 CMR 10.02(2)(b)(2) that requires concurrence that the stormwater management plan conforms to the Stormwater Management Standards set forth in 310 CMR 10.05(6)(b)(1)(a) to the extent they are applicable in accordance with 310 CMR 10.05(6)(b)(1)(b), (c) and (d) and that the requirements of 310 CMR 10.02(2)(b)(2) f, g, and h have been met, the applicant shall submit the stormwater management plans and any subsequent plan revisions to the conservation commission.  The conservation commission shall act within 30 days and either concur that the stormwater management plan conforms to the Stormwater Management Standards set forth in 310 CMR 10.05(6)(b)(1)(a) to the extent they are applicable in accordance with 310 CMR 10.05(6)(b)(1)(b), (c), and (d) and the requirements of 310 CMR 10.02(2)(b)2 f, g, and h have been met or not concur, specifying which of the Stormwater Management Standards or other requirements are not met and direct the applicant to file a Request for Determination of Applicability or a Notice of Intent.
Amend 10.05(6)(b) as follows: 

(1)    The Order of Conditions shall impose such conditions as are necessary to meet the performance standards set forth in 310 CMR 10.21 through 10.60 for the protection of those areas found to be significant to one or more of the interests identified in M.G.L.c. 131, § 40.  The Order shall prohibit any work or any portion thereof that cannot be conditioned to meet said standards.

          The Order shall impose conditions only upon work or the portion thereof that is to be undertaken within an Area Subject to Protection Under M.G.L.c. 131, § 40 or within the Buffer Zone.  The Order shall impose conditions to control erosion and sedimentation within resource areas and the Buffer Zone.  The Order shall impose conditions setting limits on the quantity and quality of discharge from a point source (both closed and open channel), when said limits are necessary to protect the interests identified in M.G.L.c. 131, § 40; provided, however, that the point of discharge falls within an Area Subject to Protection Under M.G.L.c. 131, § 40 or within the Buffer Zone, and further provided that said conditions are consistent with the limitations set forth in 310 CMR 10.03(4).  

Notwithstanding the foregoing, when the issuing authority has determined that an Activity outside the Areas Subject to Protection Under M.G.L.131. § 40 and outside the Buffer Zone has in fact altered an Area Subject to Protection Under M.G.L.c. 131,§ 40, it shall impose such conditions on any portion of the activity as are necessary to contribute to the protection of the interests identified in M.G.L.c. 131, § 40.
(a) Except as expressly provided herein, stormwater runoff from all industrial, commercial, institutional, residential and roadway projects that are subject to regulation under M.G.L.c. 131, § 40 including site preparation, construction, and redevelopment and all point source stormwater discharges from said projects within an Area Subject to Protection under M.G.L.c. 131, § 40 or within the Buffer Zone shall be managed according to the following Stormwater Management Standards:

(1) No new stormwater conveyances (e.g. outfalls) may discharge untreated stormwater directly to or cause erosion in wetlands or waters of the Commonwealth.  
(2) Stormwater management systems shall be designed so that post-development peak discharge rates do not exceed pre-development peak discharge rates. This Standard may be waived for discharges to land subject to coastal storm flowage as defined in 310 CMR 10.04.
(3) Loss of annual recharge to ground water shall be eliminated or minimized to the maximum extent practicable through the use of infiltration measures including environmentally sensitive site design, low impact development techniques, stormwater best management practices and good operation and maintenance.  At a minimum, the annual recharge from the post-development site as determined in accordance with the Massachusetts Stormwater Handbook shall approximate the annual recharge from the pre-development or existing conditions.  Except as expressly permitted by the Department pursuant to its authority under the Massachusetts Clean Waters Act, M.G.L.c. 21, §§ 26-53, infiltration of stormwater runoff from land uses with higher potential pollutant loads near or to a critical area is prohibited. A  discharge is near a critical area, if there is a strong likelihood of a significant impact occurring to a critical area, taking into account site-specific factors.  
(4) Stormwater management systems shall be designed to remove 80% of the average annual post-construction load of Total Suspended Solids (TSS).  This Standard is met when:
(a) Suitable practices for source control and pollution prevention are identified in a long -term pollution prevention plan and thereafter are implemented and maintained;

(b) Stormwater best management practices are sized to capture the prescribed runoff volume;

(c) Pretreatment is provided in accordance with the Massachusetts Stormwater Handbook; and

(d) Stormwater Best Management Practices are maintained as designed.
(5) Stormwater discharges from land uses with higher potential pollutant loads require the use of specific source control and pollution prevention measures and the specific stormwater best management practices approved by the Department for such uses.    

(6) Stormwater discharges near or to critical areas require the use of the specific source control and pollution prevention measures and the specific stormwater best management practices approved by the Department for managing discharges to critical areas.  
(7) Projects for the redevelopment of previously developed sites shall meet Standards 2 through 6 to the maximum extent practicable and shall fully comply with Standard 1 and Standards 8 through 10.  Proponents of projects for the redevelopment of previously developed sites shall develop and implement a long-term pollution prevention plan that fully complies with the requirements of Standards 4 through 6.  All redevelopment projects shall also improve existing conditions.  
(8) A plan to control construction related impacts including erosion, sedimentation and other pollutant sources during construction and land disturbance activities (construction period erosion, sedimentation and pollution prevention plan) shall be developed and implemented.

(9) A long-term operation and maintenance plan shall be developed and implemented to ensure that the stormwater management system functions as designed.

(10) All illicit discharges to the stormwater management system are prohibited.    
(b) The Stormwater Management Standards shall not apply to: 
(1) Single -family house projects;
(2) Residential subdivisions of single- family dwellings with four or fewer lots, provided that there are no stormwater discharges that may affect a critical area;
(3) Multi-family housing development and redevelopment projects, with four or fewer units, including condominiums, cooperatives, apartment buildings and townhouses, provided that there are no stormwater discharges that may potentially affect a critical area; and 
(4) Emergency repairs to roads or their drainage systems.
(c) The Stormwater Management Standards shall apply to the maximum extent practicable to the following: 
(1) Residential subdivisions of single-family dwellings with four or fewer lots that have a stormwater discharge that may potentially affect a critical area;
(2) Multi-family housing developments and redevelopment projects with four or fewer units, including condominiums, cooperatives, apartment buildings, and townhouses, that have a stormwater discharge that may potentially affect a critical area; 
(3) Residential subdivisions of single-family dwellings, with five to nine lots, provided there is no stormwater discharge that may potentially affect a critical area; and
(4) Multi-family housing projects, with five to nine units, including condominiums, cooperatives, apartment buildings and townhouses, provided there is no stormwater discharge that may potentially affect a critical area.
(d) For phased projects the determination of whether the Stormwater Management Standards apply is made on the entire project as a whole including all phases.  When proposing a development or redevelopment project subject to the Stormwater Management Standards, proponents shall consider environmentally sensitive site design that incorporates low impact development techniques in addition to stormwater best management practices.  
(e) Project proponents seeking to demonstrate compliance with some of all of the Stormwater Management Standards to the maximum extent practicable shall demonstrate that:

(1) They have made all reasonable efforts to meet each of the Standards;

(2) They have made a complete evaluation of possible stormwater management measures including environmentally sensitive site design and low impact development techniques that minimize land disturbance and impervious surfaces, stormwater best management practices, long term pollution prevention, construction period erosion, sedimentation and pollution prevention, and long-term operation and maintenance; and

(3) If full compliance with the Standards cannot be achieved, they are implementing the highest practicable level of stormwater management.
.     
(2) Compliance with the Stormwater Management Standards set forth in 310 CMR 10.05(6)(b)(1)(a) to the extent they are applicable in accordance with 310 CMR 10.05(6)(b)(1)(b), (c) and (d) does not relieve a discharger of the obligation to comply with all applicable Federal, State, and local laws, regulations and permits including without limitation all applicable provisions of 310 CMR 10.00, 314 CMR 3.00, 314 CMR 4.00, 314 CMR 5.00, 314 CMR 9.00, local land use controls adopted to comply with 310 CMR 22.21 or the NPDES General Permit for Small Municipal Separate Storm Sewer Systems, the requirements of the NPDES General Stormwater permits such as the  Construction General Permit,  and the Multi-Sector General Permit,

Amend 310 CMR 10.26(2) as follows:

Definition  Designated Port Areas means those areas designated 319 CMR 25.00 of the Coastal Zone Management Regulations.
Amend 310 CMR 10.58(2)(a)(3)(b) as follows:

25 feet away in densely developed areas as designated by the Secretary of the Executive Office of Environmental Affairs pursuant to 301 CMR 10.00; and

