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March 5, 2009 -

Ms. Laurie Burt

Commissioner

Mass Department of Environmental Protection
One Winter Street, 5™ Floor

Boston, MA 02108

RE: Draft Stormwater Management Regulations
Dear Ms. Burt,

31 Milk Street | am writing regarding the MassDEP proposed stormwater management regulations that will affect
commercial, industrial, and institutional properties throughout the Commonwealth. The proposed
regulations, which are both costly and dramatic in nature, will force owners of properties with more
than five acres of impervious area {roof and all paved areas} to meet certain baseline performance

Suize 901 standards in stormwater management. In addition, properties performing normal maintenance of roof
tops or parking areas (repaving as little as 5,000 square feet or five percent of the total paved area -
whichever is iess) or adding a small amount of new pavement, will be required to undertake expensive
retrofitting of stormwater infrastructure. In certain watersheds that are subject to TMDL standards

Boston. MAD2109 ynder the Clean Water Act, this threshold has been reduced to only two acres.

While MassDEP did not perform a-cost benefit analysis before releasing the regulations for public
comment, NAIOP Massachusetts estimates compliance costs for a typical property required to retrofit
to be a minimum of $100,000 per acre, without zoning or physical feature impediments, and without
regard to business disruption or planning and permitting costs. This is obviously a huge capital burden
for property owners in a time when capital is scarce and properties and property owners are under

b G17.451. 1144 tremendous pressure as a result of the weakening economy.
~ax: O3 AT LA
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i believe these dramatic and costly regulations will have a damaging impact on a wide range of property
owners in the Commonwealth — investor owners and corporate owners. Not only will the capital burden
be tremendous, but property values could suffer considerably due to these proposed regulations. As
President & CEQ of Paradigm Properties and 2009 President of NAIOP Massachusetts, | strongly urge
that the Commonwealth not move forward with these draft regulations. . Rather, | think it prudent to
identify alternative, cost effective methods for addressing the important storm water issue through
Operations & Maintenance (O&M)/Best Management Practices based on source control, targeting
surface water quality for all land uses.

Thank you for your time and consideration in this matter.

Sincerely, /
Kevm McCa}I :

President & CEO, Paradlgm Properties LLC S R RIS
President, NAIOP-Massachusetts




Paramount Development Associales, Inc.
(subsidiary of Perini Corporation)

73 Mt. Wayte Avenue

Box 9160

Framingham, Massachusefts 01701-9160

Tei: 508/628-2410 Fax: 508/628-2920

Paramount

Carl P. Gauthjer
Vice President and General Manager

By Federal Express [8523 9074 5434] and Electronic Mail

March 11, 2009

Massachusetts Department of Environmental Protection
Attn. Mr. Glenn Haas, Director

Division of Watershed Management

One Winter Street, 5% floor

Boston, MA 02108

Attn. Mr. Glenn Haas

Re:  Written Comments on Proposed Stormwater Management
Regulations 314 CMR 21.00 and Draft Regulated Impervious Area
General Permit

Dear Mr, Haas:

Thank you for the opportunity to provide comments on the above referenced proposed
regulations and general permit. This letter and attachments constitutes written comments
submitted as prescribed in the public notice of the proposed regulations and general permit
(Public Notice) published by the Massachusetts Department of Environmental Protection
(MADEP) which is attached as Exhibit A.

According to the Public Notice, “the proposed regulations would establish a statewide
general permit program aimed at controlling the discharge of stormwater runoff from certain
privately-owned sites containing large impervious surfaces” pursuant to MADEP’s authority
under the Massachusetts Clean Waters Act, M.G.L. ¢. 21, sections 27 and 43 and M.G.L. c. 111,
section 160,

While improved stormwater management is an important issue in the Commonwealth, the
proposed regulations and general permit program is neither an appropriate or effective tool for
achieving greater stormwater control. One simple and compelling example of the shortcomings
in this proposed scheme is that it foregoes source reduction of contaminants in stormwater and
instead proposes extensive and costly requirements for treatment and infiltration. These
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requirements are weil beyond what we believe was an initial goal of the regulations to reduce
phosphorus levels and establishes an expansive, state-wide water infiltration program in all
communities of the Commonwealth whether or not phosphorus is a problem in those
communities. Further, the regulations fail to establish the mechanisms that MADEP will require
the regulated community to employ. Purportedly MADEP is going to publish a “workbook”
with such details, although it has not yet been made available for public comment. As proposed,
the regulations are vague, overbroad and unnecessarily economicaily burdensome.

For all of the reasons set forth in this letter, the proposed regulations and permit do not
comply with Executive Order 485 Coordinating Agency Regulations, issued by Governor Patrick
on May 25, 2007 which requires that every regulation proposed for adoption is “clear, concise,
and drafted in plain and readily understandable language™, “does not conflict with other
agencies’ regulations”, and “is consistent with the policies established by the Governor and the
General Court.” See Executive Order 485 Section 1 attached as Exhibit B. As such, we
respectfully request that MADEP withdraw the proposed regulations and permit.

This new regulatory program is unnecessary and should not move forward as proposed.

The creation and application of a complicated, costly, and pervasive regulatory scheme
for existing developed properties state-wide on an immediate basis and not associated with any
project-based filing is unprecedented, particularly as the proposed regulations and permit is a
discretionary program not triggered by a new legal mandate.

The regulations will result in very large numbers of existing, operational, fawfully
installed and well-maintained improvements (that were previously unregulated in this fashion) to
become instantly “non-conforming,” with no grandfathering protection whatsoever, requiring
costly removal and re-installation of stormwater management systems, a wasteful use of
financial and materials resources not consistent with principles of sustainability and not
supported by evidence of the benefits of such efforts or the consideration of less intrusive and
restrictive measures to achieve the desired result.

The regulations impose compiex and vague compliance requirements on thousands of
existing commercial, multi-family residential, industrial, and institutional facilities in
Massachusetis. MADEP retains extraordinary and undefined discretion to approve a transfer of a
permit in connection with the transfer of real property. The regulations include little or no
guidance as to whether an individual permit will be required, or if a permit will be renewed,
revoked, or modified, or how to determine compliance of completed improvements reported in
an annual certification. The compliance standards are difficult, or in some cases, impossible to
ascertain. The lack of certainty in property transfers and in an owner’s compliance or continued
coverage under periodic permits, and the risks of continued criminal and civil penalties will
severely and adversely affect the marketability, transferability, and ability to finance the
thousands of properties that may become subject to this regulation and substantially increases the
risks of and opportunities for legal challenge by project opponents who are otherwise opposed to
a development. The regulations are so complicated and incomplete that it will be impossible to
determine their full effect and applicability until after implementation and attempts at
compliance.
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Concerns to address should MADEP proceed with the Regulations

Alternatively, we respectfully request that MADEP significantly revise the proposed

regulations and permit in response to the preceding general comments and the specific comments
set forth below. At a minimum, any future proposal should prioritize source reduction tools for
contaminant loading in stormwater and provide grandfathering for existing developments with
no retrofitting requirements

Restrictions imposed on redevelopments and new developments will severely constrain
and may make impossible development in dense urban areas and redevelopment of
existing, older buildings and may encourage construction in less densely developed areas
on undeveloped, green sites. This outcome certainly would be inconsistent with the
Governor’s policies in support of Smart Growth, streamlined permitting, brownfields
redevelopment, transit oriented development, and preservation of historic resources and
may be in conflict with other agencies’ regulations or current policies of the
Administration.

The regulations must provide feasible means for compliance taking into account that
prudent and professional property management requires ongoing maintenance and repair
of existing facilities and re-use of existing, sometimes historic structures — this regulatory
scheme discourages and punishes those efforts.

The regulations require immediate commencement of extensive operational and
recordkeeping procedures, costly re-design and installation of new stormwater
management systems, initial and annual expenditures to put in place a Stormwater
Management Team and to retain “Stormwater Professionals” to supply required
certifications and reports, and exposure to criminal and civil liability for recordkeeping
mistakes, all merely to continue to function as presently operating or to perform ordinary
repair and maintenance to existing facilities.

The “redevelopment” of an existing building for a project that is limited to interior
renovations but includes minor roof work should not trigger obligations for additional
performance measures (potentially applicable to entire site) where an interior renovation
that does not touch the roof would not result in compliance obligations. This example
underscores an apparent underlying public policy that discourages continuation, adaptive
re-use, or preservation of existing structures. Similarly, the mere resurfacing or repair of
existing impervious surfaces that does not expand the area of coverage by impervious
surface should not trigger additional performance standards.

The “aggregation” rule unfairly and overbroadly captures property and should be
significantly rewritten. The regulations do not identify the scope or location of facilities
that must comply with additional performance measures when a portion of the site is
redeveloped or developed — whether limited to the area of impervious surface that is
being repaired or developed, or to a single parce! of land, to the entire RIA site, or if an
“aggregated” site, all of the land included in that site even if owned by multiple owners.

Based on unofficial estimates, the costs of compliance with the proposed performance
measures will range from $50,000 to $100,000 for each acre of affected impervious
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surface. The regulations apply to a limited category of sites that are sources contributing
to the phosphorus load to waters of the Commonwealth; major sources, such as
residential properties and wastewater treatment plants, are not covered by the regulation,
thus imposing an extraordinarily disproportionate cost on the regulated owners for a
modest result. DEP is urged to demonstrate that the costs of this regulation do not exceed
the benefits that would be effected by the regulation.

* The Regulations contain internal inconsistencies and apparently unintended consequences
causing difficulty in ascertaining intent and scope. Some of these are listed below.

©

Clarify whether references to “paved surfaces” for development, redevelopment,
baseline performance standards and elsewhere means “impervious surfaces” or if
projects involving non-regulated paved surfaces trigger compliance obligations or
if paved, but not defined “impervious surfaces” are subject to baseline
performance standards?

An owner of property includes a lessee; does that mean that all owners of the fee
and all tenants of a mulii-tenanted building must request permit coverage and are
jointly liable for compliance under the regulations?

Owners of a porifolio of similar properties located across the state must have the
ability to crafi a Stormwater Management Plan that achieves the desired
performance results but is workable within its own property management
functions. For example, the timetable for sweeping is much too limited, and can
be further restricted by weather conditions (e.g. if snowfall is on the ground in
November or April), the designation of an “on-site” member of the Stormwater
Team may not be feasible.

The regulations provide that every “RIA Site” is subject to the regulations; this
would include RIA Sites that are unoccupied, such as unused but paved surfaces
or “moth-balled” buildings or complexes or portions of otherwise occupied
complexes that must obtain coverage under and submit annual compliance
certifications requiring engaging a “Stormwater Professional”, and if located in a
TMDL area, potentially imposing the retrofit burden (or corresponding criminal
and civil liability for non-compliance) on land owners in financial distress, or
requiring unnecessary and unwarranted upgrades to facilities that no longer have a
useful life.

On an aggregated site, if a small portion is “redeveloped” does that trigger
compliance obligations on the entire site? If aggregated sites are comprised of
property with multiple owners, how is liability assessed if one owner is not in
compliance? What is the effect on a permit if a shared arrangement for parking or
maintenance of other facilities is no longer in affect, or aiternatively, if an
arrangement is entered into after a site is permitted, so that the “aggregation” rules
would apply? What effect if an owner provides sidewalk snow removal to
adjacent property owners as a courtesy — does that create an “aggregated” site?
The aggregation requirements discourage the efficient use of shared facilities,
such as shared parking facilities by adjoining property owners, contrary to current
planning efforts in many cities and towns to reduce paved parking areas and retain
existing open space.

The “transition rule” is not consistent with other codes and regulations,
particularly the Massachusetts State Building Code and M.G. L. c.40A, that allow
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the extension of the time to commence work beyond the initial six month period
provided for in the proposed regulations and does not result in the automatic loss
of a permit if construction is halted for a six month period. Additionally, the
regulations offer no guidance on what is included within the required standard
that “all” required permits be obtained to “lawfully commence” a project; there is
an inconsistency with the definition of “permit” as well.

In conclusion, we respectfully request that the MADEP not proceed with this proposed
program and promulgation should not be considered until many of the fundamental flaws
contained in the regulations are addressed.

Sincerely,

CL0OK

Carl P. Gauthier
Vice President
Paramount Development Associates, Inc.

ce. Ms. Laurie Burt, Commissioner MADEP
Mr. Ian A. Bowles, Secretary, Executive Office of Energy and Environmental Affairs
Ms. Leslie A. Kirwan, Secretary, Executive Office of Administration and Finance
Mr. Gregory Bialecki, Secretary, Executive Office of Housing and Economic
Development
Mr. Ben Clements, Chief Legal Counsel, Executive Office of the Governor

Enclosures
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EXHIBIT A

Public Notice of Extension of Comment Period
As published at: http://www.mass.gov/dep/public/hearings/stormreg. hitm

The Massachusetts Department of Environmenta! Protection (MassDEP) gives notice of its
extension of the public comment period for its proposed Stormwater Management Regulations
314 CMR 21.00, and the Draft Regulated Impervious Area General Permit with accompanying
Fact Sheet. MassDEP takes this action pursuant to the Massachusetts Clean Waters Act, M.G.L.
¢.21, sec.26 through 53,

The proposed regulatmns and draft general permit are available on the Department’s website:

by A v nass g0 Public notice of hearings and the initial comment period on the
proposed regulatxons and dra& general permit, which was to close on February 9, 2009, was
published in the Boston Herald, the New Bedford Standard Times, the Worcester Telegram, and
the Springfield Republican on December 18, 2008, the Massachusetis Register of December, 26,
2008, the Central Register of December 24, 2008 and the Environmental Monitor of December
24, 2008 and January 7, 2009. The Department now extends the comment peried and will
accept written comments on the proposed regulations and general permit until $:00 p.m. on
March 11, 2009. Written comments shall be submitted by regular mail at the following address:

Mass Department of Environmental Protection
One Winter Street, 5 floor

Boston, MA 02108

attn. Glenn Haas

Written comments may also be submitted by email at @ /7 vvies weiinnniiunis s,

The Massachusetts Department of Environmental Protection (MassDEP) gives notice that it is
proposing new stormwater regulations for inciusion in the Code of Massachusetts Regulations at
314 CMR 21.00. Entitled the "Stormwater Management Regulations," the proposed regulations
would establish a statewide general permit program aimed at controlling the discharge of
stormwater runoff from certain privately-owned sites containing large impervious surfaces.
MassDEP takes this action pursuant to its authority under the Massachusetts Clean Waters Act,
M.G.L. ¢. 21, sections 27 and 43 and M.G.L. ¢. 111, section 160,

The proposed regulations would require private owners of land containing five or more acres of
impervious surfaces to:

1. apply for and obtain coverage under a general permit;

2. implement nonstructural best management practices (BMPs) for managing stormwater;

3. install low impact development (LID) techniques and structural stormwater BMPs at sites
undergoing development or redevelopment; and

4. submit annual compliance certifications to the Department.

Where the Department has determined that stormwater runoff is causing or contributing to
violations of the Massachusetts Surface Water Quality Standards, the proposed regulations
would allow MassDEP to impose the same requirements on certain private owners of land with
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less than five acres of impervious surfaces and require the owners of such land to design and
implement the LID techniques and stormwater BMPs needed to address these violations. The
proposed regulations would also incorporate the provisions of 314 CMR 3.00 and 314 CMR 5.00
pertaining to stormwater. The proposed regulations are available at the DEP website at

.
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Pursuant to M.G.L.c. 21, sections 26 through 53 and the regulations promulgated thereunder,
MassDEP has tentatlvely determined to issue, and has prepared a draft Regulated Impervious
Area General Stormwater Permit. The draft general permit is intended to regulate stormwater
discharges from sites with large impervious surfaces. A copy of this permit and the
accompanying fact sheet are also on the MassDEP website.

MassDEP witl hold public hearings on the proposed regulations and draft general permit as
follows:

Tuesday, January 20, 2009
2 00 4 00 p m.

132 South Street
Plymouth, MA

Wednesday, January 21, 2009
2 00 p m. - 4 00 p m.

205B Lowell Street
Wilmington, MA

Thursday, January 22, 2009
2 00 p m.- 4 00 p m.

627 Mam Street .
Worcester, MA

Friday, January 23, 2009
9 00 a.m.- 11 00 am.

One Wmter Street
Boston, MA

Questions on the hearings should be directed to the Bureau of Resource Protection by calling
617-292-5599.

For special accommodations or this information in alternative format, call Donald Gomes, ADA
Coordinator, 617-556-1057, TDD 1-866-539-7622 or 617-574-6868.
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ENGINEERS

SCIENTISTS R P

PLANNERS ' ' PARE

-CORPORATION

www.parecorp.com

March 11, 2009

Mr. Glenn Haas, Director

Division of Watershed Management

Massachusetts Department of Environmental Protection
One Winter Street

Boston, MA 02108

Re:  Comments on Draft
Storm Water Management General Permit Program

Dear Mr. Haas:

Pare Corporation (PARE) offers the following comments on the proposed Stormwater
Management Regulations (314 CMR 21.00), and the Regulated Impervious Area General
Permit.

1. The Regulations and General Permit require phosphorous reductions on privately
owned institutional, commercial, industrial properties only and exclude publicly
owned land and uses. In addition, recognized phosphorous generators such as
agricultural land are not regulated under the program, ignoring significant sources of
the pollutant. The Regulations and General Permit might be less stringent if they
apply to all significant phosphorous generators.

2. The concept of aggregating “contiguous” lots under separate ownership presents
serious concerns regarding shared responsibilities between individual aggregated
owners. Would owner A be responsible for permit violations by Owner B? If
Owner B decides to “redevelop” his site, would owner A, as a co-permittee, be
required to upgrade his facilities as well? The aggregation provisions should be
carefully reconsidered or eliminated.

L2

The proposed Regulations and General Permit repeatedly reference and incorporate
a RIA General Stormwater Permit Workbook, however the workbook was not
available for review during the public comment period. This raises concerns that the
contents of the workbook may dramatically change the regulated community’s
understanding of how the program will be implemented and that the workbook
could be changed at any time without public notice. The Stormwater Permit
Workbook should be made available for review and comment before the
Regulations are promulgated and the General Permit is issued.

» 10 LINCOLN ROAD, SUITE 103, FOXBORO, MA 02035 T508-543-1755 F508-543-1881
8 BLACKSTONE VALLEY PLACE, LINCOLN, Rl 02865 T401-334-4100 F401-334-4108



Mr. Glenn Haas, Director 2 March 11, 2009

4. By including such activities as scarifying and repaving, the definition of
“redevelopment” is far too strict and should be reconsidered. Classifying such
minimal impact activities, which do not result in increased pollutant generation, as
“redevelopment” could conceivably result in owners foregoing necessary
maintenance to avoid the “redevelopment”. This could result not only in safety
concerns, but in decreased environmental protection and degraded property values,
as well.

While responsible owners recognize the importance of good water quality, the Regulations
and General Permit as proposed are overly burdensome in many respects, will likely result
in substantial expense, and may not produce the desired results. PARE respectfully
requests that Massachusetts DEP not proceed with promulgating these regulations as
currently constituted, but rather to engage in further evaluation of the logistical and
financial implications of the Regulations, and continue the stakeholder process.

Thank you for the opportunity to provide these comments.

Sincerely,
WD

Kenneth DeCosta, P.E.
Senior Vice President

ce: Governor Deval Patrick
Secretary Ian Bowles, Executive Office of Energy & Environmental Affairs
Commissioner Laurie Burt, Massachusetts DEP





