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DEP received 12 comments during the second public comment period (September 8, 2001, through October 15, 2001) for the proposed industrial wastewater holding tank regulation 314 CMR 18.00.  These 12 comments came from six industrial facilities, one consulting firm, one licensed hazardous waste treatment facility, one sewer authority (MWRA, which serves 43 communities and more than 5,500 businesses), and three trade associations (representing more than 6,000 Massachusetts companies).  


Table-1, below, lists all of the commenter names and their affiliation in the right column, and the commenter ID number assigned to each commenter in the left column.  The commenter ID number links each specific comment to its origin in Table-2.


Table-2, on page 2, contains the public comments and DEP responses (in bold type) in the right column and the comment number in the left column.  To avoid duplication, DEP summarized the comments and reorganized them by regulation citation and comment category.  At the end of each comment, the commenters who contributed to that specific comment are identified by their ID number in a parenthesis (e.g., (3, 5) indicates that the comment come from both commenter number 3 and 5 from Table 1).    

Table-1

	Commenter ID Number
	Commenter Name and Affiliation

	1
	Mr. Eugene B. Benson of Massachusetts Water Resources Authority (MWRA)

	2
	Mr. Joel Higginson of Advanced Engineering

	3
	Mr. Richard A. Miller of Northeast Utilities

	4
	Mr. Philips L. Janes of GE Aircraft Engines

	5
	Mr. Robert T. (Tim) Hawes of Polaroid Corporation

	6
	Mr. George D Jones of Seaman Paper Company

	7
	Ms. Jean M. Soltys of Safety-Kleen (NE), Inc.

	8
	Mr. Robert J. Leonard & Mr. Armin Steiner of ChemDesign

	9
	Mr. Roy P. Hart of Solutia, Inc.

	10
	Mr. Richard R. Bushnell of Massachusetts Chemistry Technology Alliance (MCTA)

	11
	Mr. Robert A. Rio of Associated Industries of Massachusetts (AIM)

	12
	Mr. Neal B. Costello of Competitive Power Coalition (CPC)


	Special Notice

(11-15-2002)
The regulation citations used throughout this document are different from the citations in the final version of the regulation as published in the Massachusetts Register and posted on the DEP website. This is due to the Secretary of State, Regulation Division's rearrangement of section 314 CMR 18.02 after DEP published the responses to public comments.  All of the specific section numbers used in this document are one higher compared to the final version of the regulation (e.g. section 314 CMR 18.03 to 18.12 in this document corresponds to section 314 CMR 18.02 to 18.11 in the final version of the regulation). 




Table-2

	 Comm. & Resp. ID Number
	Public Comments and DEP Responses

	I.
314 CMR 18.03 --- Applicability



	
A.
General Clarifications for the Applicability Criteria

	#1
	A-1.
The applicability criteria for the proposed regulation (314 CMR 18.00) are not clearly defined in the applicability section 314 CMR 18.03, which may lead to arbitrary interpretations. (2)

Re.
In response to this comment, DEP has revised the applicability section 314 CMR 18.03 to address this issue (see section 314 CMR 18.03 in the revised regulation).  The revised 314 CMR 18.03 clearly lists the applicability criteria: storage rather than treatment, prior to off-site shipment rather than prior to on-site use or discharge, and non-hazardous rather than hazardous nature.

	#2
	A-2.
Does this regulation apply to on-site pretreatment system tanks and vessels with industrial wastewater discharges under a POTW, surface water, or groundwater permit? (2, 4, 8, 9, 11)

Re:
No.  This regulation applies to industrial wastewater holding tanks used prior to shipment off-site.  It will not apply to tanks and containers used for industrial wastewater pretreatment systems prior to permitted discharges (see section 314 CMR 18.03(2)(a) in the revised regulation).  

	
B.
Specific Clarifications for Special Applications

	#3
	B-1. 
Does this regulation apply to tanks holding "float" from Dissolved Air Flotation (DAF) systems, which are part of an approved industrial wastewater pretreatment system, for off-site recycling or disposal? (2)

Re:
This regulation will not apply to tanks and containers that are part of industrial wastewater pretreatment systems (see section 314 CMR 18.03(2)(a) in the revised regulation).  If the holding tank containing the float is not part of the industrial wastewater pretreatment system and is used prior to shipment off-site, then it is subject to this regulation. 

	#4
	B-2. 
Does DEP require 5-gallon containers to comply with container standards in 314 CMR 18.07 when temporarily used for holding compressor-blowdown prior to transfer to final storage for disposal? (3)

Re:
DEP will not require 5-gallon containers to comply with container standards in 314 CMR 18.07 when temporarily used for holding compressor-blowdown prior to transfer to final storage for disposal.  However, final storage containers are covered under this regulation, if they are used to ship the industrial wastewater off-site for recycling, treatment, or disposal (see section 314 CMR 18.03 (1)(b) and section 18.03 (2)(a) in the revised regulation).



	#5
	B-3. 
Does this regulation apply to temporary containment tanks used to collect wastewater from non-routine or episodic events (such as cooling tower drainage, excavation dewatering, POTW or NPDES drain cleaning, wastewater treatment system upsets, or rainwater retained in a tank or truck loading berm) prior to discharge, as appropriate, to the local POTW or other disposal facilities? (4)

Re:
This regulation will not apply to temporary containment tanks used to collect wastewater from non-routine or episodic events as described above because these temporary containment tanks are part of the collection system before treatment or discharge. These non-routine activities are part of the treatment operation (see section 314 CMR 18.03(2)(a) in the revised regulation).

	#6
	B-4.
Does this regulation apply to licensed hazardous waste treatment storage and disposal facilities (TSDFs), which manage industrial wastewater in holding tanks or containers as hazardous waste under 310 CMR 30.000? (7)

Re:
This proposed regulation will not apply to licensed TSDFs because their holding tanks and containers are sufficiently regulated under hazardous waste standards 310 CMR 30.000, which are more stringent than the industrial wastewater holding tank regulation  (see section 314 CMR 18.03(2)(d) in the revised regulation).  

	#7
	B-5.
As a TSDF facility, do we have to label un-marked non-hazardous industrial wastewater containers originating off-site? (7) 

Re:
Yes, one would have to label un-marked containers.  Labeling provides critical information to outside emergency response personal, such as firefighters during emergency operations.  It is the generator’s responsibility to label these containers properly before shipping them off site.  However, proper labeling becomes the receiving facility’s responsibility when these containers are accepted at a licensed TSDF.  Appropriate inspections for all containers received, regardless whether it is hazardous waste or not, is necessary for all receiving operations (see 310 CMR 30.682).  

	#8
	B-6.
Does this regulation require wastes that are recyclable off-site to be treated on-site and discharged to the sewer (11)

Re:
This regulation will not require wastes that are recyclable off-site to be treated on-site and discharged to the sewer (see section 314 CMR 18.03 and section 18.06(1) in the revised regulation).

	
C.
Additional Exemptions should be Included for this Regulation 

	#9

#9
	C-1.
This regulation should include a de minimis volume threshold exemption. Without a de minimis exemption, this regulation will apply to any amount of industrial wastewater stored in any size tank or container. (3, 11, 12)

Re:
DEP has not included de minimis volume thresholds in other industrial wastewater discharge regulations including groundwater, surface water, or sewer discharge permits. Consequently, DEP did not specifically develop the de minimis concept for the industrial wastewater holding tank regulation to ensure regulatory compatibility among these four inter-related program areas. However, DEP addresses de minimis volumes in this regulation indirectly by providing clearer applicability criteria and exemption conditions. For instance, this regulation only applies to tanks or containers that are used exclusively to accumulate or store industrial wastewater (see section 314 CMR 18.03 (1)(a) in the revised regulation).  This regulation will not apply to tanks or containers used for production processes, industrial wastewater treatment systems, non-contact cooling water, and heating or cooling condensate (see section 314 CMR 18.03 (2)(a) in the revised regulation).  In addition, the requirement in 314 CMR 18.06(1) will only apply to holding tanks and will not apply to containers. 

	#10
	C-2.
Wastes that are recycled off-site should be exempted from this regulation 314 CMR 18.00 (11)

Re:
Storing or transporting recyclable wastes pose the same environmental risk from spills or leaks to the environment as non-recyclable wastes, if handled improperly. Therefore, DEP has included them under this regulation.

	#11
	C-3.
Holding tanks and containers used to accumulate and store non-hazardous industrial wastewater prior to shipping to a commercial treatment works facility or a licensed treatment storage and disposal facility (TSDF) should be exempted from this regulation. (12, 4, 5)

Re:
Applicability under 314 CMR 18.03 is not determined by the destination of the shipment, rather by: 

1.  the functions of the tanks and containers (i.e. those used to accumulate and store industrial wastewater);

2.  the position of the tanks and containers in the industrial process (i.e. industrial wastewater holding tanks used prior to shipment and not part of production processes or treatment system), and 

3.  the character of the wastewater (i.e. the industrial wastewater in the tanks or containers is non-hazardous non-domestic industrial wastewater). 

Facilities that meet all of these criteria must comply with this regulation, except for the facilities exempted under 314 CMR 18.04. 

	
D.
Financial Impact of this Regulation 

	#12

#12
	D-1
The proposed new regulation 314 CMR 18.00 requires retrofitting for existing tanks at potentially unreasonable capital costs. The scope of potential retrofits and capital cost are not appropriately identified in the Cost-Benefit Analysis for Proposed New Regulation dated July 3, 2001. Therefore we believe that this new regulation is unnecessary and burdensome. (12)

Re:
These proposed minimum standards are designed to protect the environment from spills and leaks.  The cost-benefit assessment on this proposed regulation, as presented in the background document, was based on standards currently contained in DEP holding tank plan approvals.  There will be two relevant groups of facilities, those: 1) with an industrial wastewater holding tank with a DEP plan approval and 2) with an industrial wastewater holding tank without a DEP plan approval.  The costs for retrofitting holding tanks in group 1 that are already in compliance with existing standards should be non-existent since they are in compliance with comparable standards and are exempt from certification requirements.  Compliance costs for group 2 facilities that will need to retrofit existing tanks to comply with the proposed regulation are reasonable because the holding tank requirements in the proposed regulation are comparable with standards that DEP has used to approve industrial wastewater holding tank plans for the past 16 years.  

	II.
314 CMR 18.04 --- Exemptions



	#13
	A.
DEP should exempt photo processors and printers that are regulated under a MWRA permit from this regulation. (1)

Re:
DEP agrees with this comment because they are adequately regulated under the MWRA permits. To address this issue, DEP has revised the applicability section 314 CMR 18.03 (see section 314 CMR 18.03 in the revised regulation).  There are three scenarios that apply to the photo processors and printers within the MWRA sewer service area.  As illustrated below, the photo processors and printers shall be exempted from this regulation in all three scenarios under the ERP program and revised 314 CMR 18.03 and 18.04: 

1.
All printers, including the printers within the MWRA sewer service area, are regulated under the ERP program; consequently, they are exempted from this regulation under 314 CMR 18.04.

2.
Photo processors within the MWRA sewer service area that do not pre-treat and discharge their industrial wastewater to the MWRA sewer, and consequently do not have a MWRA permit, must certify to DEP under the ERP photo processor certification program; therefore they are also exempted from this regulation under 314 CMR 18.04.

3.
Photo processors within the MWRA sewer service area that pre-treat and discharge their industrial wastewater to the sewer are regulated under their MWRA permits; therefore, this regulation would not apply to them under revised 314 CMR 18.03(2)(a) because their holding tanks or containers would be part of their industrial wastewater treatment system operation.

As indicated above, all photo processors and printers within the MWRA sewer service area have been adequately covered by either a comprehensive and integrated ERP multimedia certification program or a MWRA discharge permit. Consequently, it is not necessary to include them in the industrial wastewater holding tank program under 314 CMR 18.00. 

	#14

#14
	B.
DEP should exclude industries regulated pursuant to 314 CMR 12.00 from this new regulation by exempting them in 314 CMR 18.04(4). (5)

Re:
DEP has revised the applicability section 314 CMR 18.03 to address this issue.   As indicated in revised 314 CMR 18.03(2)(a), this regulation will not apply to tanks and containers used for industrial wastewater treatment systems (i.e., systems covered by 314 CMR 12.00). (see section 314 CMR 18.03(2)(a) in the revised regulation)

	III.
314 CMR 18.05 --- Definitions



	
A.
Industrial Wastewater

	#15
	A-1.
Does 314 CMR 18.06(1) force facilities to discharge non-hazardous sludge to their sewer collection system? This requirement conflicts with MWRA regulations, which prohibit the discharge of sludge to its sewer system. We suggest that DEP either amend the proposed definition of “Industrial Wastewater” to exclude sludge from the definition, or amend the prohibition in 314 CMR 18.06(1) to indicate that the discharge of sludge is not included in this requirement. (1)

Re:
No, 314 CMR 18.06(1) does not require facilities to discharge non-hazardous sludge to their sewer collection system. To address this issue, DEP has revised 314 CMR 18.06(1) to clarify facility responsibilities under the proposed regulations.  The revised 314 CMR 18.06(1) more clearly indicates that facilities with sewer connections may use holding tanks to ship their wastewater when requested by the local sewer authority in writing in order to meet sewer operational or maintenance requirements (including letters and regulations). This exemption applies to all dischargers in the MWRA service area.  

	#16
	A-2.
Under proposed industrial wastewater definition, would activities ancillary to production processes be regulated? (3)

Re:
Industrial wastewater, as defined in 314 CMR 18.05, includes wastewater generated from any industrial process or ancillary activities.  However, this regulation only covers holding tanks or containers that are used to accumulate or store non-hazardous industrial wastewater prior shipping out for off-site recycling, treatment, or disposal (see section 314 CMR 18.03 in the revised regulation) and not production or ancillary industrial activities beyond that.

	#17
	A-3.
Does this regulation apply to tanks or containers used to store heating and cooling condensate? (3)

Re:
This regulation will not apply to tanks or containers used to store or accumulate heating or cooling condensate (see section 314 CMR 18.03(2)(a) in the revised regulation).

	#18

#18
	A-4.
Does DEP intend to include all wastewater that is not sewage or hazardous waste, including non-aqueous based waste, in the definition of industrial wastewater in 314 CMR 18.05? (7)

Re:
Industrial wastewater, as defined in 314 CMR 18.05 includes both water-based and non-water-based waste (in liquid form) from any industrial process or ancillary activities.  However, this regulation only covers the holding tanks or containers that are used to accumulate or store non-hazardous industrial wastewater prior shipping out for off-site recycling, treatment, or disposal (see section 314 CMR 18.03 in the revised regulation).

	
B. 
Mobile Tank

	#19
	B-1.
Does DEP include tank trailers in the mobile tank definition? (8)

Re:
Yes, the mobile tank definition includes tank trailers (see revised mobile tank definition in 314 CMR 18.05 in the revised regulation).

	
C.
Container

	#20
	C-1.
The definitions of container and holding tank in 314 CMR 18.05 are confusing. To make these definitions clearer, we suggest that DEP use the well understood DOT (49 CFR 171.8) and hazardous waste (40 CFR 260.10) definitions of bulk, non-bulk, container, and tank in 314 CMR 18.05. (8)

Re:
DEP has revised the container definition (see revised container definition in 314 CMR 18.05 in the revised regulation) and modified operational requirements for containers (see section 314 CMR 18.07(8) in the revised regulation) to improve their compatibility with the USDOT, USEPA, or MA hazardous waste regulatory definitions.  Under the revised container definition, more portable devices are classified as containers, including totes (which are large containers, typically having over 100 gallon volumes commonly used by certain industrial sectors to store and transport industrial wastewater for off-site treatment or disposal). The revised definition also specifically excludes mobile tanks (as defined in 314 CMR 18.05) because it would be inappropriate to regulate a mobile tank in the same way as a container.  As the result of this modification, there is no size limit under the container definition. To minimize the potential environmental risk associated with facilities with larger size containers, DEP has modified the operational requirements for containers (see section 314 CMR 18.07(8) in the revised regulation) to require additional leak or spill precaution measures for larger remotely or automatically filled containers. 

	#21

#21
	C-2.
The container definition in 314 CMR 18.05 is inconsistent with other regulatory agencies (such as USDOT, USEPA, and other MADEP regulations), and may have the effect of subjecting some portable containers, which are already subject to rigorous DOT standards for construction and operation, to stationary holding tank standards. This is an unnecessary duplicative regulation. (9)

Re:
USDOT regulations apply to container management during transport.  The proposed DEP regulations apply during storage.  While these regulations may overlap, they do not duplicate or conflict.  (See response above for comment #20).



	#22


	C-3.
If DEP revises the container definition, the definitions for holding tank and mobile tank need modifications accordingly. (#27)

Re:
Yes, DEP has revised definitions for both holding tank and mobile tank accordingly (see section 314 CMR 18.05 in the revised regulation).

	#23
	C-4.
Does a 55-gallon drum that is filled with non-hazardous industrial wastewater fall under the definition of a holding tank, since it can be moved by mechanical means? (12)

Re:
The revised definitions do not classify 55-gallon drums as holding tanks.  DEP has revised the container definition to cover more portable devices, such as totes, which are commonly used by certain industrial sectors to store and transport industrial wastewater for off-site treatment or disposal, (see section 314 CMR 18.05 in the revised regulation).  

	#24
	C-5.
How do the definitional changes to "Treatment Works" for 314 CMR 3.02, 314 CMR 5.02, 314 CMR 6.02, 314 CMR 7.02, 314 CMR 8.02 and 314 CMR 12.02 apply to 55-gallon drums or 'frac' tanks? (12)

Re:
DEP's regulatory changes to the term “Treatment Works" in the regulations listed above only clarify when a holding tank is regulated under 314 CMR 18.00 rather than other industrial wastewater regulations. These changes do not apply to 55 gallon drums (containers) or frac tanks ( mobile tanks) because they are not industrial wastewater holding tanks.

	IV.
314 CMR 18.06 --- Partial and General Prohibitions for Holding Tanks, Mobile Tanks, and Containers



	
A.
Applicability

	#25
	A-1.
Does 314 CMR 18.06(1) apply to containers or mobile tanks? (1, 9, 12) 

Re:
314 CMR 18.06(1) will not apply to containers or mobile tanks.  The intent of 314 CMR 18.06 is to minimize transfers to POTWs with lesser discharge standards.  DEP intentionally excluded containers and mobile tanks to increase flexibility for facilities to address their specific industrial wastewater circumstances.

	#26

#26
	A-2.
Does the requirement to discharge industrial wastewater to the sewer if feasible in 314 CMR 18.06(1) apply to all industrial wastewater or only to industrial wastewater in holding tanks? (1)

Re:
This requirement only applies to industrial wastewater in the holding tanks, not industrial wastewater in containers, mobile tanks, treatment systems, recycling systems, as well as permitted surface water or groundwater discharges (see section 314 CMR 18.06(1) in the revised regulation).



	#27
	A-3.
Does DEP intend to prohibit the use of holding tanks in all POTW service areas? (9)

Re:
DEP does not intend to prohibit the use of holding tanks in all POTW service areas, rather to minimize the environmental risk associated with industrial wastewater inter-POTW transfers by requiring discharge to the local sewer system, if feasible.  The revised 314 CMR 18.06(1) lists the circumstances when industrial wastewater holding tanks can be used in POTW service areas.

	#28
	A-4.
DEP intend to ban essentially all off-site treatment and disposal of industrial wastewater? (11)

Re:
DEP does not intend to ban all off-site treatment and disposal.  Many off-site treatment and disposal options are exempt from this prohibition under revised 314 CMR 18.06(1) (see section 314 CMR 18.06(1) in the revised regulation) since they are reasonable and environmentally responsible business practices. The exemptions include shipments which are:
1.
requested by the local sewer authority in writing in order to meet sewer operational or maintenance requirements;

2.
part of emergency or episodic situations; or

3.
sent to a licensed Treatment, Storage and Disposal Facility (TSDF). 

	
B.
Purpose

	#29
	B-1.
Why does DEP prohibit facilities from using holding tanks prior to shipping non-hazardous industrial wastewater, when sewer discharge is feasible? (8, 11, 12)

Re:
The primary reason for this prohibition is to minimize industrial wastewater inter-POTW transfers, especially from sewage treatment plants with more stringent discharge requirements to sewage treatment plants with less stringent discharge requirements.  In addition this prohibition will:

1.
minimize unnecessary environmental risks associated with industrial wastewater transportation and handling;

2. 
minimize inter-basin transfers; 

3. 
minimize risk associated with the on-site storage of industrial wastewater; and

4. 
enhance proper treatment and disposal of industrial wastewater.

The Department’s goal is not to stop reasonable and responsible business practices, but rather to minimize environmentally risky or detrimental activities.

	#30
	B-2.
Have inter-POTW transfers been occurring? (11)

Re:
DEP is aware of several instances of inter-POTW transfers.  In addition, several comments indicate that these transfers are fairly common.  



	#31
	B-3.
DEP should focus their efforts on improving POTWs performance to protect the environment rather than regulating industrial wastewater holding tank use through 314 CMR 18.06(1). Regulating POTWs would be a more direct, simple, and cost-effective solution to achieve environmental protection.  (9, 11)

Re:
DEP believes that it is prudent to control industrial wastewater shipments to POTWs through industrial wastewater holding tank regulations, as well as regulate POTW acceptance procedures for industrial wastewater shipments to protect the environment.

	#32
	B-4.
We disagree with DEP’s cost-benefit analysis, which assumed that the equipment costs imposed on businesses to comply with 18.06(1) would not change significantly from compliance costs associated with DEP previous holding tank plan review program (9, 10)
Re:
The proposed standards in 314 CMR 18.00 are designed to reflect minimally prudent standards used by the Department to approve industrial wastewater holding tank plans.  The cost-benefit analysis in the background document is based on the comparison between the proposed regulatory standards and the standards DEP has used for industrial wastewater holding tank plan approvals for the past 16 years.  Since the proposed requirements under 314 CMR 18.06(1) are based on the existing plan approval requirements, the DEP cost-benefit analysis classified the costs associated with the proposed regulation as existing costs rather than new costs.  However, DEP acknowledges that there may be some limited costs associated with the proposed provisions.  In an effort to minimize the impact on industry and maintain consistency with existing DEP holding tank plan approval standards, DEP has specified several exemptions under revised 314 CMR 18.06(1) (see section 314 CMR 18.06(1) in the revised regulation), which allows facilities to continue reasonable and responsible business practices.

	
C.
Feasibly Available Sewers

	#33
	C-1
The criteria for determining feasibility of discharging industrial wastewater to a sewer system in 314 CMR 18.06(1) should include compliance with industrial wastewater discharge permit limitations (including chemical concentration limitations). (5, 8, 9)

Re:
DEP intentionally excluded the “discharge permit limitations” from the feasibility criteria to prevent facilities from shipping industrial wastewater to sewage treatment plants with less stringent discharge limits.  However, facilities are allowed to ship to a hazardous waste TSDF for proper management under revised 314 CMR 18.06(1).

	
D.
Financial Hardship Exemption

	#34

#34
	D-1.
Is the financial hardship exemption necessary? (11)

Re:
Under revised 314 CMR 18.06(1), DEP expects little need for the financial hardship exemption.  Considering the number and variety of industrial operations, however, DEP wants to give businesses, especially small businesses, an opportunity to raise and potentially address unforeseen hardship through this exemption (see section 314 CMR 18.06(1) in the revised regulation). 

	#35
	D-2.
Will facilities have to submit applications for financial hardship exemptions for each waste stream individually or for their facility as a whole? (12)

Re:
Facilities can submit applications for financial hardship exemptions for their facility as a whole.

	#36
	D-3.
Does DEP have a specific time frame for processing financial hardship exemption requests? (12)

 Re:
Once a facility provides sufficient material requested by DEP, the time-line for an exemption decision should generally not be longer than the current plan approval period, which is 90 days.

	#37
	D-4.
The proposed exemption in 314 CMR 18.06(1) lacks identified criteria to determine financial hardship exemption eligibility.  This may lead to subjective, arbitrary, or inconsistent decisions. (9, 11, 12)

Re:
It is very difficult to specifically define financial hardship with clear parameters to cover all the situations that DEP may face because of the changing nature of economic conditions.  When appropriate, DEP plans to use EPA models (specifically, the ABEL Model for corporations and the INDIPAY Model for small businesses) to measure financial hardship. The EPA models are computerized programs which have been developed, used, and updated periodically by EPA and have been employed by many state environmental protection agencies, including Massachusetts DEP, as useful tools to evaluate financial status for different types of businesses with different financial parameters.  Using tools such as EPA models, DEP believes that it can make consistent and fair financial hardship evaluations across the Commonwealth.  Detailed information on EPA models is available to the public at the EPA website http://es.epa.gov/oeca/datasys/dsm2.html.

	#38
	D-5.
Industries applying for financial hardship exemption approvals will find it an overly burdensome and expensive process, especially companies that must react quickly to rapidly changing market opportunities (10, 11)

Re:
DEP anticipates processing financial hardship applications will be completed within 90 days of receipt, analogous to the time DEP would take to process an industrial wastewater holding tank plan approval (see 310 CMR 4.10 (5)(a)(3)).

	
E.
Other Exemptions

	#39

#39

#39


	E-1.
DEP should expand exemptions beyond financial hardship including: 


(The following comments E-1-a through E-1-f are from commenter #1)

E-1-a.
Facilities initiating production prior to securing a sewer discharge permit or installing a pretreatment system.  Typically, a facility stores its wastewater until it receives a discharge permit.  If it lacks the capacity to store all of the wastewater generated during such periods, then the facility should be allowed to use a holding tank and dispose of the wastewater off-site.

Re:
In this instance, facilities can use holding tanks to accumulate or store the industrial wastewater prior to shipping out for off site treatment or disposal under revised 314 CMR 18.06(1), which allows facilities to use the holding tanks for episodic situations.  In addition, they could ship their industrial wastewater to a licensed TSDF.
E-1-b.
Typically facilities with failed or insufficient pretreatment systems that do not comply with sewer discharge limits need to store the wastewater until their pretreatment systems are improved or replaced, approved, and operating.  If such facilities lack the capacity to store all of the wastewater generated during these periods, then they should be allowed to use a holding tank and dispose of the wastewater off-site.

Re:
In this instance, the facilities can use holding tanks to accumulate or store the industrial wastewater prior to shipping to a licensed TSDF for off site treatment or disposal under revised 314 CMR 18.06(1).

E-1-c.
Facilities under enforcement orders concerning their discharge to the local POTW often must cease their discharge until they comply as part of the enforcement agreement.  Typically, such facilities store wastewater until they get approval to resume discharging.  If these facilities lack the capacity to store all of the wastewater generated during such periods, then they should be allowed to use a holding tank and dispose of the wastewater off-site.

Re:
In this instance, the facilities can use holding tanks to accumulate or store the industrial wastewater prior to shipping to a licensed TSDF for off site treatment or disposal under revised 314 CMR 18.06(1).
E-1-d.
Facilities that have chosen to dispose of their industrial wastewater off site due to space limitations, lack of qualified staff, or complicated treatment technologies should be allowed to use a holding tank and dispose of the wastewater off-site.

Re:
In this instance, facilities can either use containers (which will not be covered by 314 CMR 18.06(1)) to accumulate or store the industrial wastewater or use holding tanks prior to shipping to a licensed TSDF for off site treatment or disposal under revised 314 CMR 18.06(1).

E-1-e.
Facilities may experience production problems resulting in off-specification product that must be disposed rather than marketed. When their wastewater pretreatment system is unable to process this unusual wastewater to meet the local discharge limits, these facilities should be allowed to use a holding tank and dispose of the wastewater off-site.

Re:
In this instance, the facilities can either use containers (which will not be covered by 314 CMR 18.06(1)) to accumulate or store the industrial wastewater, or use holding tanks prior to shipping to a licensed TSDF for off site treatment or disposal under revised 314 CMR 18.06(1).

E-1-f.
Facilities producing wastewaters that the local POTW will not allow to be discharged, even if treated with the best available technology, should be allowed to use a holding tank and dispose of the wastewater off-site.

Re:
In this instance, the facilities can either use containers (which are not covered by 314 CMR 18.06(1)) to accumulate or store the industrial wastewater or use holding tanks prior to shipping to a licensed TSDF for off site treatment or disposal under revised 314 CMR 18.06(1).

	#40
	E-2.
Facilities should be allowed to use holding tanks, if the off-site industrial wastewater shipments are requested by the local sewer authority. (#33, #65, #74, #75)

Re:
DEP agrees with this comment and has revised 314 CMR 18.06(1) accordingly. Under the revised 314 CMR 18.06(1), facilities are allowed to use holding tanks to accumulate or store industrial wastewater prior to shipping off site for treatment or disposal when requested by the local sewer authority in writing in order to meet sewer operational or maintenance requirements.

	#41
	E-3.
If it is requested by the local sewer authority, facilities should be allowed to use holding tanks when the industrial wastewater is shipped to another discharge point served by the same sewer authority (8, 11)

Re:
The regulations will not prohibit facilities from storing wastewater and transporting it to different distribution point within the same POTW system when requested by the local sewer authority. Under the revised 314 CMR 18.06(1), facilities are allowed to use holding tanks under this situation. 

	#42
	E-4.
Facilities should be allowed to use holding tanks, including temporary holding tanks, to collect and store industrial wastewater under emergency or episodic situations.  These situations potentially include: cooling tower drainage (drainage is unscheduled since it only occurs when there is an operational problem requiring emptying the tank, as opposed to blow-down which is a scheduled maintenance step), excavation dewatering, POTW or NPDES drain cleaning, wastewater treatment system upsets, boiler tube chemical cleanings, and emergency cleanup activities associated with 310 CMR 40.00. (4, 5, 12)

Re:
DEP agrees with this comment and has revised 314 CMR 18.06(1) accordingly. Under the revised 314 CMR 18.06(1), facilities are allowed to use holding tanks to accumulate or store industrial wastewater prior to shipping off site for treatment or disposal under emergency or episodic situations.

	#43

#43
	E-5.
Facilities should be allowed to use holding tanks if the industrial wastewater is shipped to Treatment, Storage, or Disposal Facilities (TSDFs) under hazardous waste management regulations; including in-state and out-of-state TSDFs. (4, 5, 6, 8, 9, 11, 12)

Re:
DEP agrees with this comment and has revised 314 CMR 18.06(1) accordingly. Under the revised 314 CMR 18.06(1), facilities are allowed to use holding tanks to accumulate or store industrial wastewater prior to shipping off site for treatment or disposal if the industrial wastewater is shipped to Treatment, Storage, or Disposal Facilities.

	#44
	E-6.
Facilities should be allowed to use holding tanks if the industrial wastewater is shipped to non-TSDF commercial wastewater treatment facilities. (4, 8, 11, 12)

Re:
Non-TSDF commercial wastewater treatment facilities are not defined or regulated clearly.  DEP will not have any assurance that the industrial wastewater shipments sent to such facilities will receive proper treatment. Therefore, the regulations will not allow facilities to ship to non-TSDF commercial wastewater treatment facilities when sewers are feasibly available, see revised 314 CMR 18.06(1).

	#45
	E-7.
Proposed 314 CMR 18.06(1) requires that: "All facility owners shall discharge their industrial wastewater to a sewer system when the discharge is feasible, except for facility owners facing a severe financial hardship complying with this requirement, as determined by the Department." Does this mean that DEP intends to prohibit permitted surface water or groundwater discharges when the sewer discharge is feasible?  (1)

Re:
DEP does not intend to prohibit permitted surface water or groundwater discharges under this regulation.  In response to this comment, DEP has revised 314 CMR 18.06(1) to more clearly allow such discharges.

	#46
	E-8.
Facilities should be allowed to use holding tanks if off-site disposal is more economical than constructing or upgrading an onsite pretreatment system that would meet local discharge limits. (1, 6, 8, 9) 

Re:
Generally, facilities are allowed to select economical industrial wastewater management options under the proposed regulation.  For instance, facilities may choose to ship industrial wastewater off-site for treatment and disposal for economic benefit, technical issues, or space limitations. These facilities, especially small businesses, can use containers (which are not covered by 314 CMR 18.06(1)), or use holding tanks prior to shipping to licensed TSDFs (see section 314 CMR 18.06(1) in the revised regulation).  In addition, if such facilities want to use a holding tank to ship to another POTW because they would otherwise encounter financial hardship, then they may apply for an exemption under financial hardship. The only option that DEP discourages through this provision is using a holding tank to ship industrial wastewater to a POTW with less stringent limitations.  

	#47

#47
	E-9.
Facilities should be allowed to use holding tanks if they generate 1,000 gallons of industrial wastewater per day or less. (11)

Re:
Numeric thresholds for industrial wastewater regulations are very difficult to develop and justify because of the number of different industrial situations, wastewater characteristics, and environmental circumstances. DEP's regulations concerning groundwater, surface water, and sewer discharges do not contain such thresholds. Consequently, DEP does not specify such a numeric threshold in this regulation to ensure the regulatory compatibility among these inter-related programs. However, DEP has incorporated a de facto de minimis threshold by allowing facilities to use containers to store industrial wastewater prior to off-site treatment or disposal.

	#48
	E-10.
DEP should include a de minimis quantity exemption for facilities that generate a de minimis amount of industrial wastewater per day. (11, 12)

Re:
See response #47 above.

	#49
	E-11.
Facilities similar to ERP facilities should be allowed to use holding tanks since ERP facilities are exempted from this regulation under 314 CMR 18.04. (11, 12)

Re:
Making such a comparison between ERP facilities to non-ERP facilities is inappropriate because of the different regulatory controls that apply to each facility type. ERP facilities are subject to multimedia ERP regulations in 310 CMR 71.00 and 72.00. These multimedia regulations provide holistic comprehensive controls on whole facilities rather than specific aspects such as holding tanks. Consequently, comparing the two types of facilities is inappropriate.

	
F.
Others

	#50
	F-1.
To avoid coverage under 314 CMR 18.06(1), facilities may intentionally turn non-hazardous industrial wastewater into hazardous industrial wastewater in order to ship to a TSDF for off-site disposal. (8)

Re:
Facilities don’t have to turn their non-hazardous industrial wastewater into hazardous industrial wastewater in order to ship to a TSDF. Under revised 314 CMR 18.06(1), facilities are allowed to use holding tanks if they ship their industrial wastewater to a TSDF for off-site treatment and disposal (see section 314 CMR 18.06(1) in the revised regulation).  

	#51
	F-2.
The prohibition proposed in 314 CMR 18.06(1) will prevent facilities from using out-of-state commercial wastewater treatment facilities.  This is an unreasonable burden on interstate commerce. (8, 9)

Re:
DEP does not have jurisdiction for facilities outside Massachusetts. 

	#52

#52
	F-3.
This prohibition may prevent businesses from selecting the best wastewater treatment option for their specific operation (i.e., from selecting the most appropriate wastewater management option from both environmental and cost effective perspectives). (9, 10)

Re:
DEP looks at the “best wastewater treatment option” from several perspectives, including the economic and the environmental protection points of view. In this regard, DEP provides facilities with several options to manage their industrial wastewater, including using containers (containers are not covered by 314 CMR 18.06(1)), shipping to TSDFs (exempted under revised 314 CMR 18.06(1)), or treating and discharging.  DEP also provides exemptions for facilities under certain circumstances.  For example, facilities facing emergency or episodic situations, or requests by their local sewer authority in writing in order to meet sewer operational or maintenance requirements, are exempt.



	#53
	F-4.
Does DEP expect all businesses, including small businesses, to install their own pretreatment systems to comply with the prohibition in 314 CMR 18.06(1)? (9)

Re:
DEP does not expect all businesses to install their own pretreatment systems to comply with 314 CMR 18.06(1).  Facilities wanting to ship their industrial wastewater off-site for treatment and disposal have the options either to use containers, ship to TSDFs, or apply for a financial hardship exemption as appropriate.

	#54
	F-5.
This prohibition penalizes facilities that have access to sewer services. All facilities, regardless of sewer availability, should be afforded the same options to manage their wastewater (10, 11)

Re:
DEP does not agree that this regulation penalizes facilities that have access to sewer services.  DEP assesses a clear environmental difference between the facilities in sewered areas and the facilities in un-sewered areas.  Facilities in sewered areas have access to a Public Owned Treatment Works (POTW) and therefore should use it, instead of shipping to another POTW with less stringent controls.  These shipments from sewered areas pose un-necessary risks through pollutant transfers between the POTWs and potential environmental risks associated with un-necessary road transport. In contrast, the facilities in un-sewered areas have no access to a POTW. They have to ship out unless they can treat the industrial wastewater to meet more stringent surface water or groundwater discharge limits, which can be expensive. Consequently, DEP realizes that shipments from un-sewered areas are usually necessary.  DEP intends only to minimize inter-POTW transfers and associated un-necessary risks through 314 CMR 18.06(1), not completely prohibit them. 

In addition, under revised 314 CMR 18.06(1), facilities in sewered areas, especially small businesses, have the option to use containers instead of holding tanks, or ship to TSDFs.



	#55
	F-6.
Why doesn’t DEP regulate out-of-state facilities shipping their wastewater to Massachusetts POTWs? (11)

Re:
DEP has no authority to regulate industrial facilities in other states.



	#56
	F-7.
How is DEP going to manage the confidential financial information submitted by facilities requesting an exemption from 314 CMR 18.06(1) due to the financial hardship? (12) 

Re:
DEP will maintain information submitted for a financial hardship exemption, for which a request for confidentiality is made pursuant to 310 CMR 3.00, as confidential.



	V.
314 CMR 18.07 --- Design and Operation Requirements for Containers



	#57


	A.
Do the spill containment requirements in 314 CMR 18.07(3) apply to any size industrial wastewater containers? (3)

Re:
If the containers meet all three applicability criteria in the revised 314 CMR 18.03(1) and are stored outside the building, a spill containment system in that storage area is required, regardless of the size of the containers, under 314 CMR 18.07(3).

	VI.
314 CMR 18.08 --- Design and Operation Requirements for Above-Ground Holding Tanks 



	
A.
Spill Containment 

	#58
	A-1.
Does the spill containment requirement in 314 CMR 18.08(4), which requires year-round access for visual inspections, preclude facilities from using above-ground holding tanks with integral secondary containment systems that are closed to the atmosphere? (1)

Re:
The proposed regulation will not preclude using integrated secondary containment if it meets the proposed spill containment requirement in 314 CMR 18.08(4).



	#59
	A-2.
Under 314 CMR 18.08(4), can facilities with single wall above-ground industrial wastewater holding tanks located outside their buildings within a bermed area use precipitation drain valves to drain storm water accumulations? (1)

Re:
In the case of a single-walled above-ground holding tank that is located outdoors and within a spill containment berm, a precipitation drain valve may not be used in the berm area unless it is drained back to a collection system, such as floor drain which is connected to a collection or treatment system. The storm water within the spill containment area cannot be discharged to ground, surface or sewer without an appropriate permit. To prevent unnecessary collection of stormwater, DEP recommends covering the spill containment area.



	#60
	A-3.
It is unreasonable that DEP proposes to require secondary containment systems for existing above-ground non-hazardous industrial wastewater holding tanks under 314 CMR 18.08(4). (12)

Re:
DEP will not require a secondary containment system, as defined in this regulation, for an above ground holding tank regardless of whether it is an existing or new tank.  However, 314 CMR 18.08 (4) will require spill containment for above ground holding tanks, such as a berm on an impervious floor.

	B.
Alarm System for Remotely or Automatically Filled Holding Tanks

	#61
	B-1.
Why does DEP require facilities with above-ground holding tanks to have alarms that initiate signals when these tanks fill to 75% capacity under 314 CMR 18.08 (2)(a)?  This requirement would eliminate 25% of the useful tank capacity, result in many nuisance alarm activations, and is more stringent than the requirements for 1) underground storage tanks under state fire prevention regulation [527 CMR 9.05(A)(8)(b)], 2) federal hazardous waste regulation [40 CFR 280.20(c)(ii)(B) and 40 CFR 264.194(b)(2)], and 3) state hazardous waste [310 CMR 30.696(1)(a)]. (8, 10, 11)

Re:
314 CMR 18.08(2)(a) only requires an alarm system to activate at 75% of above-ground holding tank capacity, it does not prohibit the facility from continuing to use the remaining 25% of the tank. This requirement is intended to inform the operator that the tank is reaching its capacity and does not prohibit using the remaining capacity of the tank.

	#62
	B-2.
Why does DEP choose to specifically require audio and light components for the alarm system? We think it is unnecessarily restrictive and suggest DEP to revise this provision to remove particular design specifications. (8)

Re:
All alarm systems, including computerized alarm systems, should be able, at a minimum, to deliver audio (such as a beep from a computer or a horn from a panel) and light (such as a flashing icon or a red light-ball) signals to an operator.  This requirement is a minimum standard and will not prevent industries from using more sophisticated alarm systems, such as using automatic control systems rather than simple audio and light alarm systems.   

	
C.
Design and Operation Requirements

	#63
	C-1.
When tanks are empty, they should be exempt from the inspection requirements. (11)

Re:
It would be much easier to thoroughly inspect a tank when it is empty. However, it is very rare to find a tank empty during normal operations.  An empty tank that is temporarily not in use still requires inspection before using again to minimize the tank failure and the resultant environmental impact.  If a tank will never be used again, it should be decommissioned (see section 314 CMR 18.12 in the revised regulation).

	#64
	C-2.
Do facilities with existing above-ground holding tanks have to comply with all the requirements in 314 CMR 18.08 prior to submitting their certification to DEP? (12)

Re:
Any existing holding tank will have 90 days to submit a certification from the date this regulation promulgated.  If a facility cannot comply with these requirements when submitting the certification to DEP, the facility can file a Return to Compliance form.  This form is meant to contain 1) an explanation of the problems, 2) how the facility will correct them, 3) what actions have been taken, and 4) when the facility will return to compliance.  DEP will review these Return to Compliance forms and contact the facility if necessary. 

	#65
	C-3.
How does DEP justify the design and operation requirements for existing above-ground non-hazardous industrial wastewater holding tanks in 314 CMR 18.08? (12)

Re:
The design and operational requirements of 314 CMR 18.08 are standards that have been used by DEP for holding tank plan approvals for 16 years.  In the Regulatory Background and Cost-Benefit Assessment, DEP found that the environmental benefits justified the costs, and the retrofitting costs for facilities with holding tanks in compliance with existing standards should be minimal.

	#66
	C-4.
Mobile tanks and containers, including frac tanks and drums, should be exempted from holding tank standards 314 CMR 18.08. (12)

Re:
DEP will not require mobile tanks (including frac tanks) to comply with the above-ground holding tank standards in 314 CMR 18.08.  Mobile tanks shall comply only with the record keeping requirements under 314 CMR 18.10(1)(c). Similarly, containers do not have to comply with above-ground holding tank standards in 314 CMR 18.08.  Containers shall comply with the standards under 314 CMR 18.07.

	VII.
314 CMR 18.09 ---- Design and Operation Requirements for In-Ground Holding Tanks



	
A.
Secondary Containment

	#67
	A-1.
Do double-walled in-ground holding tanks with interstitial space leak-detection monitoring system meet with the secondary containment requirements in 314 CMR 18.09(3), especially the portion that requires “access” to the secondary containment for inspection and visual detection for leakage. (1)

Re:
Double-walled in-ground holding tanks with interstitial space leak-detection monitoring system meet the secondary containment requirements in 314 CMR 18.09(3)(b)4.  A mechanical or electrical device used to detect leakage is an “access.”  See revised regulation reflecting this clarification.  In addition, this provision will not require “visual detection.”  Visual inspections are required only for above ground holding tanks under 314 CMR 18.08(4).

	#68
	A-2.
Can facilities use interstitial space leak-detection monitoring systems for weekly inspections for leakage as required in 314 CMR 18.09(3)(c)? (12)

Re:
Yes, facilities can use interstitial space leak-detection monitoring systems for weekly inspections for leakage as one approach to compliance with 314 CMR 18.09(3)(c).

	
B.
Alarm System 

	#69
	B-1.
Why does DEP require facilities to initiate alarm signals when their in-ground tanks fill to 75% capacity under 314 CMR 18.09 (1)(b)? This requirement would eliminate 25% of useful tank capacity. (10)

Re:
314 CMR 18.09(1)(b) only requires an alarm system to activate at 75% of in-ground holding tank capacity, it does not prohibit the facility from continuing to use the remaining 25% of the tank. This requirement is intended to inform the operator that the tank is reaching its capacity and does not prohibit using the remaining capacity of the tank.

	VIII.
314 CMR 18.10 --- Record Keeping



	#70
	A.
Will facilities shipping industrial wastewater using hazardous waste manifests meet the requirements under 314 CMR 18.10(1)(b)?  Specifically, does the information in the manifest cover the vehicle registration number of the hauler as required under 314 CMR 18.10(1)(b) 5? (1)

Re:
The Hazardous Waste Manifest used in Massachusetts contains all required information under 314 CMR 18.10(b) and (c), including the vehicle registration number of the hauler (under item C: STATE TRAN ID in the form). Therefore, the Hazardous Waste Manifest used in Massachusetts can be used for record keeping. 

	IX.
General Comments



	#71
	A.
What is the regulatory process for developing and promulgating a regulation? (11)

Re:
The regulatory process, as defined under administrative law (Administrative Procedures Act, M.G.L. c.30A ) and regulation (Preparing and Filing Regulations 950 CMR 20.00), prescribes the steps that the Department must follow in filing regulations.  DEP has complied with all of these requirements.  For detail information regarding this process, please refer to The Regulations Manual, which is published by the Secretary of the Commonwealth and available at the Statehouse Bookstore.

	#72

#72
	B.
Why did DEP revise this proposed regulation for a second public hearing without any stakeholder input? (11)

Re:
The Department has met with the following forums for substantive discussions at the described times to discuss this proposal :

*
6-14-2001 and 9-6-2001 before the Massachusetts Pretreatment Forum

*
1-11-2001 before the Massachusetts Water Resources Commission, which is comprised of government, industry, and water experts

            The regulatory process, including the public hearing process, is designed to solicit stakeholder input during the public comment period. 



	#73
	C.
Why did DEP change the numbering for the proposed regulation from 314 CMR 10.00 to 314 CMR 18.00? (11)

Re:
The Massachusetts Secretary of State’s office required the numbering change from 314 CMR 10.00 to 314 CMR 18.00 because 314 CMR 10.00 had been used for regulations in the 1980s.  This change was made after the Department submitted this regulatory package to the Secretary of State.  Once the change was made, DEP made it clear to all inquirers that the number change was simply procedural and not substantive.  

	#74
	D.
What is the environmental problem addressed by the changes from the first draft regulation (dated on June, 8 2000) to the second draft (dated on September 6, 2001)? (11, 12)

Re:
The environmental issues addressed by the revisions are the same as the environmental issues addressed in the original proposed draft regulation.  The changes refined DEP’s approach to better accomplish the environmental goals set for the first draft.  The environmental problems addressed by these revisions were clearly delineated in the publicly available background documents.  The background documents were distributed, along with the proposed regulations, during the second public hearing.  Also they were, and continue to be, available until this regulation is formally promulgated, at the DEP web site: http://www.state.ma.us/dep/bwp/iww/iwwpubs.htm 

	#75
	E.
Does this proposed regulation change in 314 CMR 18.06(1) signal a shift in DEP policy from emphasizing centralized wastewater treatment (i.e., POTWs) to decentralized pretreatment systems (i.e., facility-specific treatment systems)? (12)

Re:
The Department is not shifting it policy stance on centralized versus decentralized wastewater treatment.  Rather, DEP intends to maintain consistency with its approach of 16 years to industrial wastewater holding tanks.  The primary reason for including the partial prohibition of industrial wastewater holding tanks in 314 CMR 18.06(1) is to minimize transfers among sewage treatment plants, especially transfers to sewage treatment plants with less stringent local limits.  The Department encourages the use of centralized treatment facilities that are already accessible to the facilities (i.e., sewage treatment plants presently accessible through existing collection pipes) rather than sewage treatment plants requiring trucked shipments for disposal.  The Department’s goal is not to stop reasonable and responsible business practices, but rather to minimize environmentally risky or detrimental activities.
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