Massachusetts Port Authority and Department of Environmental Protection



      MEMORANDUM OF UNDERSTANDING FOR EAST BOSTON

Introduction. The Department of Environmental Protection and the Massachusetts Port Authority request public comment on this draft Memorandum of Understanding governing the review of projects on Massport land extending from Pier 1 to the Shipyard in East Boston.  The Massachusetts Port Authority (Massport) is an independent authority of the Commonwealth that owns and operates the public cargo and passenger terminals of the Port, and its properties support a full range of maritime activities.  The Department of Environmental Protection (DEP) is authorized to implement the law protecting the public’s rights in tidelands, known as Chapter 91 or the Public Waterfront Act, through regulations codified at 310 CMR 9.00.  DEP’s regulations require DEP and Massport to develop a Memorandum of Understanding (MOU) to govern Chapter 91 compliance for mixed use projects undertaken on Massport land. The MOU describes the standard for public benefits, similar to a Municipal Harbor Plan, allowing substitutions to the regulatory requirements provided there is at least equivalent protection of the public’s rights in tidelands.

Working Port and Public Access. The overarching goals of the East Boston MOU are to promote and enhance both the working port and public access along the waterfront.  Support for maritime industrial activities is central to Massport’s mission, and both these goals are reflected in DEP’s Chapter 91 regulations.  Massport is undertaking mixed use development on certain portions of its land holdings in order to generate revenues sufficient to help subsidize substantial capital investments in and operating costs of Port facilities.  In addition to providing resources for Massport through the ground lease, revenues will be generated under the MOU to provide berthing and support facilities for maritime industrial businesses and to provide major investments to revitalize the East Boston Shipyard.  The MOU also promotes access along a section of the waterfront long closed to the public, requires connections from the East Boston Greenway to the water, and encourages community or retail facilities on the ground floor of buildings. DEP and Massport specifically seek comment on the public benefits provided under the MOU for this East Boston location.

Proposed Development.  Massport has designated a developer/operator for its East Boston property, Roseland Properties and SeaChain Marine.  The developers propose to renovate the Shipyard, including repairs to the graving dock, purchase of a boat lift for commercial vessels, and rehabilitation of buildings, piers, and bulkheads.  Additionally, the project includes an expansion of the existing recreational marina, and development of Pier 1 and its adjacent backlands primarily for residential use as apartments or condominiums. The MOU allows residential uses over flowed tidelands (Pier 1), while the Chapter 91 regulations would not. The MOU encourages the developers to provide as many facilities of public accommodation as possible and to continue to explore such facilities after the project is built.  Residential buildings must be designed to accommodate the working port, ensuring that maritime uses will continue or expand around the perimeter of Pier 1.  The MOU includes incentives to maximize public access and amenities, but recognizes that the site may not support the level of facilities open to the public  generally required under the regulations.  

General Framework of MOU. Although Massport and DEP have discussed the current development proposal for this site, the MOU is designed to provide the general framework for any project on this Massport property. The MOU specifies licensing procedures and substantive standards. A specific development proposal must conform to the land use, setback, height, and open space requirements of the MOU and follow the Chapter 91 application process. Issuance of a license will be determined by whether the project is consistent with the uses, dimensional characteristics, public benefits, and offsets required by the MOU.  Like a Municipal Harbor Plan, where the MOU allows development that exceeds the regulatory limitations, these departures are identified as “substitutions.”  The MOU also specifies “offsets,” public benefits to compensate for any adverse impacts from the substitution.  The purpose of substitutions and offsets is to provide flexibility while protecting the public rights in tidelands with comparable or greater effectiveness than the Chapter 91 regulations.    

Public Accommodation and Private Uses. The regulations distinguish between facilities of public accommodation (FPAs), such as retail or community uses open to the general public, and facilities of private tenancy (FPTs), such as residential or office uses reserved for use by specified individuals.  The regulations generally prohibit FPTs over flowed tidelands and on the ground floor of buildings within 100 feet of the water or on filled Commonwealth tidelands.  The MOU allows a substitution for the proposed residential uses over flowed tidelands (Pier 1), and requires as an offset the payment of $25 per sq.ft.of FPTs to be expended on capital improvements in the Shipyard.  Based on the current proposal, this offset will yield approximately $6.3 million. Buildings on Pier 1 must be designed to minimize the potential for privatization and interference with the water-dependent uses on the perimeter.  As an additional required offset for FPTs over flowed tidelands, a project on Pier 1 must include a Special Public Destination Facility to promote public activity at the site. 

On Pier 1, the ground floor of buildings along the water-facing perimeter and a minimum of 60% of the aggregate ground floor must be FPAs, maritime uses, upper floor access, or small-scale office use by businesses, professionals, or nonprofit organizations; two-thirds of the 60% must be FPAs or maritime uses. Preference must be given to uses that will enhance the destination value of the waterfront, serve significant community needs, attract a broad range of people, or provide innovative amenities for public use.  Residential uses are prohibited on the ground floor of Pier 1 facing either the water or open space with a public walkway.  For the substitution of ground floor FPTs for FPAs, the offset is the provision of up to 16,000 sq. ft. of additional open space on the perimeter of Pier 1 at a 1:1 ratio, followed by the payment of $75 per sq. ft. of FPT to support, in order of priority, additional investment in maritime industrial uses, public access enhancements (including programming), or water transportation. Based on the current proposal, this offset will yield approximately $750,000 in addition to the extra open space. 

 The MOU also permits a substitution allowing a minimum of 20% FPAs on the ground floor within buildings on filled tidelands, where full FPAs would otherwise be required.  For this substitution, the offset is the payment of $25 per sq. ft. of FPTs to be expended on, in order of priority, additional investment in maritime industrial uses, enhancements to promote public access, or water transportation. Based on the current proposal, this offset will yield approximately $2.5 million. Finally, the MOU includes a provision that would require a market analysis to re-evaluate the feasibility of additional ground floor FPAs every ten years over the term of the license.

Open Space. Under the regulations, building footprints can comprise a maximum of 50% of the site, with the remainder as open space fully accessible to the public.  The MOU preserves the 50% standard, ensuring at least one square foot of public open space for every square foot of building footprint.  A portion of any additional open space, but only up to 15% of the total open space on Pier 1 and the backlands, may be used for private parking for the residential units. Because private parking would not be allowed under the regulations, the MOU requires an offset of $600 per space on an annual basis to support, in order of priority, additional investment in maritime industrial uses, enhancements to promote public access, or water transportation. Based on the current proposal, the net present value of this offset is expected to exceed $1 million. Private parking must also be designed with appropriate screening to minimize impacts on public use of the area.  Private parking is not allowed on the perimeter of Pier 1.  The project must be designed to enhance the connection of the Greenway to Piers Park and to the Pier 1 waterfront.    

Building Heights.  Under the regulations, building heights are limited to 55 feet over flowed tidelands and within 100 feet from the water over filled tidelands.  Beyond the 100-foot line, heights can increase one-half foot for every additional foot away from the water. The MOU preserves the 55-foot limitation on Pier 1, but allows averaging of heights with a maximum of 8 stories on the backlands as a substitution.  To the extent averaging results in adverse shadow impacts on portions of the site, the required offset is the reduction of shadow elsewhere at a ratio of 2 sq. ft. of shadow reduction for every square foot of adverse impact.  

Setbacks. Finally, the MOU allows some variation in the size of the water-dependent use zone, provided that the overall size of the zone continues to meet or exceed the regulatory requirement of 100 feet along the shoreline, 100 feet at the end of Pier 1, and 50 feet on the sides of Pier 1.

Public Comments. The Department of Environmental Protection and Massport request public comments on this draft MOU for East Boston under 310 CMR 9.03(3).  The draft is printed in this issue of the Environmental Monitor and is available at DEP’s web site (www. state. ma.us/dep).  Copies are also available from Christy Merullo or Marissa DeAngelis of Massport at (617) 946-4470.  A public hearing is scheduled for October 2, 2001 at 6:00 PM at the East Boston Harborside Community School, 312 Border Street, East Boston.  The public comment period closes on October 9, 2001. Comments should be sent to Pamela D. Harvey, Commissioner’s Office, Department of Environmental Protection, One Winter St., Boston, MA  02108.  Massport and DEP, together with the Office of Coastal Zone Management  and the Executive Office of Environmental Affairs, will review the public comments on this draft and publish the text of the final MOU in the Environmental Monitor.  

NOTICE

The Department of Environmental Protection and the Massachusetts Port Authority request public comments on a draft Memorandum of Understanding governing Chapter 91 compliance of projects on Massport property in East Boston under 310 CMR 9.03(3).  A public hearing is scheduled for October 2, 2001 at 6:00 PM at the East Boston Harborside Community School, 312 Border Street, East Boston.  The public comment period closes on October 9, 2001. Comments should be sent to Pamela D. Harvey, Commissioner’s Office, Department of Environmental Protection, One Winter St., Boston, MA  02108.

