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SUMMARY OF RECOMNENDED DECISION

The Petitioner proved by a preponderance of the evidence that the Respondent

“acted inappropriately with regard to Patient A and, therefore, I recommend that the Board
of Registration in Medicine impose the discipline it believes is appropriate. However, the

Petitioner failed to prove the allegations involving Patient J and, theref()re I recommend

that it dismiss the allegations involving- Patient J.




ldris Dahod, M.D. , . T RM-16459

RECOI\'IME-N])ED DECISION

Pursq;mt tc; G.L.c. 112, § 5 and 243 CMR §1..03(5)(a)(3), the Peﬁt:ioner, Board of .
Reg‘islx-ation in Medicine (“Board”/“BORIM”), issued on October 7, .2016 a Statement of
Ailega'ﬁons, an Order of Temporary Suspension and an Ordef of Reference to the
"Division of Ad:;:inis‘trative Law Appeal_s' (“DALA™) rcgérding the Respondent, Dr. Idris
Dahod. The Board charged 'l;llits Statement of Allegations that the Respondent had a
hisfory of complaints aLgainst him for allegedly having inapi)ropriate. ;:on_tact with female’
' .patients, which resulted in the (;reaﬁon ofa gorréctive action plan. The Board further
. alleged that the'ReSpondeni: violated the corrective action plan and had inappropriate
c,oﬁtact with patients A and J. The Pct;itioner included the following allegations in %ﬁe
statement of dllegations:

4. In May QOOS SVH (St. Vincent Hospital) nurses reported that
the Respondent may have had inappropriate contact with the bre.asts of
sedated adolescent feinale patients.

.9 In May 2011, SVH nursing staff re'ported that tht; Responéent S
hands were not visible as he cared for an adolescent female patient who
was under conscious sedation.
| The Res'p'ond'ent filed his Answer to the Statement.of Allegations on October 3.1,
2016. The Rcspondent denied having inappropriate contact with any sedated adolescent
patients. He further stated that he could not respond further to that allegation because it
was vague, and moved for a more definite statement. The Respondent also denied kissing
Patient J. In paragrabh 15 of his answer, the Reépondent admitted that he met Patient A
without a chapérone and gr,eefed her with “a hug and a peck on the lips.” He also stated
in paragraph 15 of his answer that “to palpate Patient A’s abdomen dun:ng her

examination ‘he undid Patient A’s belt and unbuttoned her jeans.'”
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A hearing on the merits was éonducted o1 Ju_l-y 18, 19 and 20,2017 at the offices .

of the Division of Administrative Law Appeals, Oﬁe Congress Street, 11™ Floor, Boston,

m At the hearing, the Petitioner” produced five (5) W-ltnCSSCS The Petitioner called
Douglas Walte M.D., Ch}ef Medical Oﬁicer at St. Vlncent s Hospital in Worcester, MA
The Petitioner presented the Respondent as a witness. In addition, the Petltloner called
Cynﬂna I—Iennessey, R.N.,, and Dorothy Turgeon, R.N. Both-of these nurses were
employed in-St. Viacent Hospltai- s endoscopy unit. The Petitioner a‘lso called Patient I's
mother, as a witness.! The Respondent called Robert Bouten, an investigator employed

by the Petitioner, as a witness. .

The hearing was' stenographically recorded and I refer to the transcript in this

decision as “Tr. page.” Af the hearing, I marked six (6) items as exhibits and three (3)

items for identification.?

| The record was left open at the e:nci. of .the heéﬁng for the filing by the parties of
written c'losing ;ﬂguments, which were filed. The Respondel‘lt filed a:.motion to strike
parts of the Petitioner’s clbsipg argument and the Petitioner.ﬁ]ed an opppsitign to that
‘motion. I denied the moti'on to striké' and; closéc_l the record on November 17, 2017, .whf:n
L recelvedlthc last of the parties’ subn‘nssmns

FINDINGS OF FACT
Based upon the evidence presented, the reasonable inferences from it, and my

assessment of the witnesses® credibility, I make the following findings of fact:

71 refer to the witness as Patient ] Mother so as not to identify Pacient J,

2 While hearsay may be admitted at administrative proceedings, for reasons dlscusscd below, I did not find
the items marked A and B for identification reliable.
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1. I;rior to 2014, the Respondent worked as a pediatric gastroenterologist, treating
_patients from newborn to colle;ge graduates. (Respondent Test. Tr. 63, 65)

2. In May:of 2005, St. Vinc;ant Hospital nurses reported that tﬁ_at the Respondent may ;
have had inappropriate contact with thelbreasts" of female p‘atient.s while they were
sedated. The Respondent was told that this was not an aﬂeéation of vwr'ongdo'mgv. {Ex.
2 ' |

3. On May 24, 2005, the Rcsponde;lt met with the then Chief Medical Oﬁcer of -

St. Vin(;cnt Hospital to discuss ﬂle reports that the Respondent may 'have had.
inappropriaté contact with female patic;lts’ blreasts. (Ex. .2)

4, Folowing that mcet'mg, reco';:nmcndatjon;; were made and one rccommc;ldation Was

that the Rc—:Spondent use chapcroncs when treatmg paﬁents at the hospital. (Ex. 3,

Wa1te Test. Tr. 51, RcSpondcnt Test. 'I‘r 75)

5. On August 8, 2005, a corrective act,ion plan was written in response to the

 staff concerns about his patient contacts during endoscopic procedures. (Ex. 3)
6. The corrective action plan provided:

1. Nurses to give IV medications at all times.
2. Nurses/endoscopy technicians are the only’ staff who will posmon

patient for the procedure.
3. Nursing staff solely responsible for draping of bedcovers Arm with

IV site will be clearly exposed at all fimes.

4., Nurse will be made aware and in attendance observing any, necessary
abdominal examinations.

5. Only nurse will place or remove EKG leads.

6. Nurse will be in constant attendance of patients. No rcquests will be
made of the nurse to answer pages, etc. which will divert the focus

away from the patient.

(Ex.3)
7. Patient ] treated with the Respondent about five (5) to (8) times in 2006. At
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that tij:nc, Patient J was about 31/2 years old. (Patiént J Mother Test. Tr.
198-199) '

8. At the end of an appointment, the Respondent gave Patient J a kiss on the cheek,
which Patien‘t J Mother described as a peck. Patient J Mother thought it odd: (Patient

'- FMother T.est. Tr. 199j |
9. Patient] Mother did not tell Patient I’s primary care physician aboﬁt that k;ss

(Patient J Mother Test. Tr.. 199) |

10. Patient J Mother testified (bﬁ’c for reasons discussed below I 'do not find) that on a
subsequent visit, the Respondent examined Patient J. During that P;x'amjna'tion,
Patient J was on an examination table. Her shirt was pulled up to expose her
abdomen. Both the Respondent’s haﬁds were on Patient J's abdomen. The
Respondent and witness were facing each other across the e;{amination tab.Ee- that
Patient J was on. .(P,gtient'.J Mother i‘cst. Tr, 202) | |

11, Patient J Mott‘ler does not recall if Patient I's nipples. were exposed. (Patient J Mother
Test. Tr. 203) | | '

12. The Respondent did not kiss Patient J on the lips. (Resp. Test. Tr 92)

13. On oceasion, he did }ciss toddlers on the har,_\d'or forehéaq, but he does not recall if he
kissed Patient J on the forehead or hand. (Resp. Test. Tr, ;)3).

14. Patient J Mother testified (but for reasons discussed below I d(; not find) that she
could see the Respondent kiss Patient J on the mouth. Accérdjng to Patient J Mother,
the Respondent made a toud kissing 'c.;r puckering sotnd. -He said “You're all done” )

and left the exanﬁaation room, (Patient J Mother Test. Tr. 205).
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1'5. Patient-J Mother told i’atif:nt J’s primary care physician about the incid;s:nt. (Patient J.
Mother Test. Tr. 213) '

" 16. Patient ] Mother was mt&-amcwcd by the Respondent before she received a letter from
the Petitioner informing her t!:\at it had closed her complaint. (Pati‘ent J Mother Test,
Tr. 220-221) |

17. The date of that interview was June 20, 2606. (-Stipulati_on, Tr. 229I)

18. BORIM closed Patient J Mother’é complaint‘on August 16, 2006, \;»rriting fo the

‘ Respondent that’ |
We decided to close the complaint with a Lettcr.of Warning. We warmn .
you that you must maintain appropriate boundaries with patients at all
times. We further warn you that it is important to use chaperones for all
examinations when a parent is not present.

19. BORIM conc}uded the lstter ofwaming by stating that it reserved the right to reopen .

the complaint if the Respondent violated board policies, régulations or statutes in the

future, (Ex. 4)

20. Patient J Mother does not know if the ététqmcnt that éh;a made to th;: Boa;d in 2006
" was transcribed correctly. (Patient J Mother Test. Tr. 230) -
_ 21. She asked for a copy of the statement, but the Petitioner did not give her a f;dpy.
'](Patient J Mother Test. Tr. 233)
22. Patient J Mother gave another statemp.nt to the Respondent’s investigator, Mr.
Bouton, in 2016. (Patient J Mother Test. Tr. 219) —
23. Bouton interviewed P‘atient J Mother on July 15, 2016. (Béuton Test. Tr. 244)

24. The statement Patient J Mother gave Bouton was different than the statement she

gave m 2006. (Boutoa Test. Tr, 250)
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5 The 2006 statement said Patient J Msgher did not see the kiss, because she was
swnding behind the Respoudent.'(ﬁouton ’i‘est. Tr. 251) a |

26. Boutc;n Hid not ask Patient J Mo'thér about the differences between the statements.
(Bouton Test Tr 252) |

27. When he took her statement in-2016, Bouton forgot that there were
inconsiste_ncies ii her ea:hcr statement, (Bouton Test. Tr. 3012)

28. The dlifft_:renées in the statements ;were brought to Bouton’s attention *;i\_rhen he was
prepéring for the instzmi hcaring-. (Bouton Test, Tr. 306) |

29. On May 16, 2011, the Respondent met with Dr. Octavio Diaz because
members of the nursing staff WEre concemed that they did not know where his
hands were whan he was performing procedures on adolescent femaie patients. (Ex.
5) _ ‘

3-0. On May 24, 201 1, SVH wrote the Responden't and stated:’
. In accordance with the 2006 BORM ruling you must continue to have a
chaperone in the room at all times during any patient exam or .

proceduire, You must maintain appropriate boundaries with all patients -
_ atall bimes..

(Ex. 6)'
31.On May 28 2014, the Respondent saw Patient A for a follow-up examination as a
result of an endoscopy and lcolonoscopy he pgrformed a week earher. (Respondent
Test. Tr 82 -83)
32. Patient A was a 20 year old female. (Respondent Test. TT. 89)

33, Prior t6 the examination, the Respondent kissed Pattent A onthe hps. (Waite Test. Tr.

35, Respondent Test. TT. 86)
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34. The ﬁcspondent wnbuttoned the button of Patient’s A’s pants to examine her
abdo;men, as part of her follow up examination. 'There was no chaperone present.
(Respondent-Test. Tr. 86)

35: The Respondent kissed Patient A again when she when she left, (Respondent "i“est. Tr.
87) . | |

36, Later in the .day the Respondent called and texted Patient A because he felt
uncomfortable w.ith his interaction with Patient A. In the text, he referred to Patient
A as “my friend.” (Respdndent Test. Tr. 88-89) . |

37. Patient A’s mpther complained aboélt the Refgondeng to Saint Vincent Ho;spitaj. Since

patient A was not a minor, her mother was told to have Patient A call to make the -
-complaint (W aite Test. Tr. 33)

38. Tﬁe Reslnondcg't admits‘that it was not appropriate to kiss Patient A. (Respondent
.Test. Tr. 90} - o '

39. On J{lly 16, 2014, the Respondent signed a voluntary agreement not to practice and he l

has not practiced medicine since. (Ex. 1, Respondent Test. Tr. 63)

ANALYSIS
- a. Procedural issues

The Legislature has‘mandated that the Board of Registration in M;‘:dicine‘ ‘
investigate and, when ‘appropx‘iate_, disci;')ﬁne doctors. G.L.c. 112, § 5. Specifically, the
Legislaiure provided: | |

The board may, afier a héaring pursuant to chapter thirty A, rc‘vok'e,

suspend, or cancel the certificate of registration, or reprimand, .

censure...[a physician] upon proof satisfactory to a majority of the
.board that said physician: :



Idris Dahod, MD. - — - . RM-16-459

(b) is gmlty of an ofifense against any provision of the laws of the
commonwealth relating to the practice of medicine, or any rule or
reoulaﬂon adopted thereunder; .

(c) is guilty of conduct which places into question the physician's
competence to practice medicing, including but not limited to gross
misconduct in the practice of medicine or of practicing medicine
fraudulently, or beyond its authorized scope, or with gross
incompetence, or with gross negligence on a particular occasion or
". negligence on repeated occasions; ‘

(h) is guilty of violating any rule or regulation of the board, governing
the practice of medlcme

" (.L.c. 112, § 5. In addition, the Legislature has prowded that the Rivision of

_ Administrative Law Appeals is the forum for the impartial evidentiary hearings in which
. BORIM seeks to discipline physicians. Acts. 1989, ¢. 653, § 233.

To carry “out its Legislative mandata BORIM has adopted regulatmns One -

provision of those regulations, provides:

(5) Grounds for Complaint.
Specific Grounds for Complaints Against Physicians,

A complaint against a physician must allege that a licensee is
practicing medicine in violation of law, regulations, or good and
accepted medical practice and may be founded on any of the followmg

Commi!ment of an offense against any provision of the laws of the
Commonwealth relating to the practice of medicine, or any rule or
regulation adopted thereunder; :

Conduct which places into question ‘the physician's competence to
practice medicine, including but not limited to gross misconduct in the
practice of medicine, ... or with gross incompetence, or with gross
neghgence ona partlcular occasion or negligence on repeated
occasions; -

Violation of any rule or regulation of the Board,

Misconduct in the practice of medicine.

243 CMR §.1.03 (5). Another regulation provides that:

The Board shall review each recommendation which the
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Committee forwards to it within a reasonable time and shall require an
adjudicatory hearing if it defermines that there is reason to believe that
. the acts alleged occurred and constitute a violation of any provision of
- 243 CMR 1.03(5) or M.G L. ¢. 112, § 5.
243 CMR § 1.03 (10). The regulations set out the procedures for beginning a
claim against a physician, providing that the Statement of Allegations is: -
[A] paper served by the Board upon a licensee ordering the licensee to
appear before the Board for an adjudicatory proceeding and show cause

why the licensée should not be disciplined;-a "Statement of Allegations” is
an "Order to Show Cause" within the'meaning of 801 CMR. 1.01(6)(d).

243 CMR § 1.01.
The Standard Adjudicatory Rules of Practice and Proceedure state that: -
-(d) Orders to Show Cause. Whenever an Agency desires to initiate an
Adjudicatory Proceeding against any Person, the Agency may
commence such action by an order to show cause setting forth the
grounds for such action. An order to show cause contains a statement of
‘the basis for the Agency commencing the Adjudicatory Proceeding, the-
nature of the relief sought, and the legal basis thought to authorize the
Agency to conduct the proceeding and grant the relief requested.
801 CMR § 1.01 (6)(d).
© The Supreme Judicial Court has held that: “Due prbcess rights are implicated in
administrative proceedings that may affect the-right to practice medicine.” Ingalls v.
Board of Registration In Medicine, 445 Mass, 291, 296 (2005). The Court has also stated
-that “243 Code Mass, Regs. § 1.00 ‘is based on the principlé of fundamental fairness to
physicians and patients and shall be construed to secure a speedy and just
disposition.*”Arnoff v. Board of Registration In Medicine, 420 Mass. 830, 835 (1995).
The case before me involved the allegations pertaining to Patient A

and J. That fact was confirmed by the Petitioner’s attorney at the beginning of the -

hearing. (Tr. 5-6). Although the Petitioner spent much of the heaﬁng

10
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introducing the testimony of v’vituesse; and much of its closing brief to address
allegations th_at thé Respondent manipulated ihe breasts of sedated patients, the
statement of allegations did n‘ot allege that c;onduct. The closest such
. allegations .were Pa_ralgraph 4 which stated: “In May 2005, SVH nurses reported
thf;t the Respondent may have had inappropriate contact with the breasts of
sedated adolescent fermnale patients,” and paraé;raph 9 which stated: “In May 2011,
SVH nursing staff reported fhat the 'étespondent's hands were not visible as he’
cared for an adolescent fen-ae‘dc patient who was under consc.ious sedati(-}ln.”
The limited extent of these allegations is supporied by the st.atements set
out in exhibits 2 and 5, wﬁich both noted that nurses had -bt;)&ﬁ concerned that they
3 couid not tell where the Respondent’s hands were. The Petitioner never filed a
mﬁﬁoz_l to amend the statement of aliflagations, even after the Resppri&:ient raised the
issue of the adequacy of the allegatiqns m hi_s answer. Cf. Weinberg v. Board of
Registration in J‘s{edr’c‘ine, 443 Mass. 679, 688 (2005) (J:BO(JTd received motion
to amend) Meyer v. Board of State Examiners of Plumbing and. Gas Fitters, 91
Mass App. Ct. 1102 at *2 (Rule 1:28 Unpubiished Decisiém 1/18/2017). Instead,
the Petitioner’s attorney offeréd the evidence to show a pattern 0f inappropriate
behavior. (Tr. 6)
’i‘o the e>-ctcnt the ‘Petitioner seeks to discipline 1;he Respondent bec;ause of the
alleged conduct with the sedated female patients, it would deprive the Respondent of the
- safeguards provid_éd b.y the screening process included in the regulations at 243, CMR §§

1.03(3) and (9). The Statement of Allegations in this case did not provide the Respondent

¥ Por reasons discussed below, 1did not find these witnesses credible.

11
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with notice of the conduct . with which he w-as charged pertaining to the .'aliegations of
mampulahng sedated women’s brcasts See D’Amour v. Board. of Registration "In
Medicine, 409 Mass 572, 574 n.2 (1991) (notmg Single Justice held Statement of .
., Ailegatloqs madequate and vacated part of. Board’s order); Kellogg v. Board of .
- Registration In Medicine, 201'1 WL 13224166 at 4 (SJ-2010-0382 2011) (Singie Ju‘stice'
- aescribmg purpose é)f Ste;temen-t of Allegations); aff’d 461 Mass. 1001 (2Qi1). Given the
pasé.age of more than ten years since tile happening.of on¢ of the incident;: ofalleged
misconduct, the fact thét th‘e Respondent reccived a letter saying no allegations of
miscondﬁclt had been made and the Petitioner’s attorney’s stalements at the beginning of
. the hearing that the ineari:pg was about thé allegations of mis.c;or;duc't pertaining to paticnt‘
A and J, it would be unfair fo allow the Petitioner to _pursue the allegations that the
rcspondent aﬂegcdly touched sedated patients’ breasts |
Unlike the, situation in Ingalls v. Board of Regrsz‘ranon in Medicme there was no
evidence in the insiant case that the Pet;tioner’s delay in brmgmg these claims wals
caﬁséd by a dcl'ay'in the reporting of the incidcntg- See Ingalls, 445 Mass. 291, 295
(chscussmg cause for delay) In this case, the Petmoner had an opportumty to avail itself
of the prowswns of 243 CMR § 1.03 (16), but chose not to, That regulation provides

that:

Except where the Complaint Committee or the Board determines
otherwise for good causé, the Board shall not entertain any complaint
arising out of acts or omissions occurring more than six-years prior to
the date the complaint is filed with the Board.

The Petitioner chose not to move to amend the Statement of Allegations or ask the

complaint committee or Board to determine good cause to proceed. K

12
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b. Substantive issues

The Board had the burden of establishing the ailegaﬁons set forth i-n the Statilamcnt
of Allegatifms by a preponderance of the evider;cc. See Craven v. State Ethics o
Cdn;m_ission, 390 Mass. 191, 200 (1983) (preponderance of evidence is generally
standard at administrative proceedings). '1"0 meet this burden, the Board U:Lustlproduce‘
sufficient evidenpe tﬁat “it is made to appear m;)re lil;eiy or pmbablé - in the sense that
actual belief in its truth, derived from tk.le‘ evidence, éxists in the mind or minds of th;a
Ln'lﬂnal, notwithstanding any doubt tlllat-may iingc?r there.” Sargent v. Massachusetts
. Accic{ent Co., 307 Mass. 546, 250 (1940). A fact is proved by a preponderance of the
" evidence if the tribunal has “a firm and abiding conviction in the truth of” the p'roposit.ion
gdvénced by the Board. Stepakoff v. K_c‘mrar, 393 Mass: 83.6, E;43 (1985). Aftera careful
review of all of the evidence in this case, | have concluded that the Board has met 1ts.
| burden of proof with respect to the allegations that ti}c Respondent engaged in conduct
that places into qﬁestion his competence to pracfice. medicine and engaged in conduct
which constituted misconduct in the pracl:t_ice of medicine w1th regarc-l to the allegations . )
involving Patient A, but not those iﬁvolving Patient J. |

The Petitione;r ;?rov;:ci by a préponderance of the evidence that the Respondent

hugged Patient A, a 20 year old worﬁan, and her on th; lips twice. In lfac.t, the Re;spondent .
admits engaging in that conduct. As such, the provisions of GL. c. 112, § 5(c) as wci; as
those set forth in 243 CMR 1.03(5)(a)(3) are applicable in this case. The Respondent’s
. kissing Patient A on the lips and hugging her when she entered and left the examination
room constituted misconducet in the practice oi; medicine and placed into questio.n the

Respondent’s competence to practice medicine. Similarly, there was no dispule that the

13
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Respondent examined Patien’t A without a cbaperoﬁé. -There was no chapf:rbne, despite
the fact that in August of \2Q06 the P;oard told him in its warning ietter that he should
have chqﬁeronf;s present during all ex;aminations when 2 parent was not present and on
May 11, 2011 Saint Vinc;nt Hospital stated that he had to continue fo have a chaperone
in the room at all times.d'ufing any patient exam or procedure.

The .Responden;: is, therefore, subject to discipline by the Board, See' Sugarman v.
,Boqr‘di o-fRegis;rmﬁan in Medicine, 422 Mass. ?;38, 343 (1996);.qumond v. ‘Board of
Registrc;ﬁon in Medicine, 387 Mass. 708, 712 (1982);. Levy v. Board of Registration in
Medicine, 378I Mass. 519, 525—26 (1979). The Respondent argues tillat the reference, in
the Board’s letter dated August 16, 2006, to using chaperon;as when a parent is not
: éres;nt means that he did not have to use a chaperone w‘hen he examined Patient A,
because she was 26 years old. I am not i)ersuaded by that argumeﬁt. The Bogr'd was
providing 1ha;t,- if a parent was present, another.person did not have to be present to:
perfqrm the duties of a chaperone. |

In aéc-]ition, there was no disﬁute that’ thf% Respondent unbuttoned Patient A’s
pants. However, no evidence was introduced that under the circumstances of this case, it
was m_isco‘ndluéjt to &o_ so and I am not persuaded that it was.- The Respondent testified
that he did so to c:éamine Patient A’s_ abdomen. There was no evidence that examining
Patient A’s abdomen was not necessary or-of details cc;ncenﬁng the conduct of the
examinatiqn and, therefore, I do n(;t find that it was inappropriate for the Respondent to
unbutton Patient A’s pants while he was exmg her. |

I w.as not persuaded that the Respondent kj_ésed Patient J. While Patient J Mother

testified that she saw the Respondent kiss Patient J on the lips, the testimony of Mr.

14
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Bouton, the Petiﬁoﬁcr’s_ investigator, concerning her eatlier statemerﬂ: and her testimony
that she W‘Nas“not allowed an o‘pporh.mi.ty to review.her earlier statement undercut her‘
credjbility.l Mr. -Bouton testified that ble was aware of the differcﬁces in iler two
statements, but did not ask her about them..Moreover,- on thig’ ps'mt, I found the
. Respondent’s testimony credible. H-aving admitted to kissing Patient P;, a 20 year old
woman, 1 believe it unlikely the Respor‘ldc_nt.would lie about kissing a3 year (;Id. ‘ |
| A considerable amount of time at hearing was splent dealing with \»:rh'ether the
circumstances sur"rognding the fwo statements provided'by Patient J Mt-)ther were -
pr(;tccted by the work product privilege and, therefore, ot a—dmissible. But the
Petitioner’s assertion of the work product docirine was misplaced. " The. doctrine is used
dun'ng. discovery to pre‘\‘/envt one pa&Y from piggybacking on another parties’ work, -
Comm’r of Revenue v. Comeast, 453 Mass. 293, 311-12 (2009). In addition, it, protects
ﬁc;m the disclosure of wri'ttén materials and an att.omey’s mental impressions. fd. at 3'1.4._
Neither of Lho‘se_ consideraﬁoné was In play at the hearing. Iﬂstead the-'issues were
eliciting evidence concerning the Petilioner’s witnesses’ credibi]id at hearing.
Patient J Mother testified at héaring that the earlier statement was wrong, sh_é:
. ask‘ed to review it and the ReSpoﬁdent did not '1et her. Mr. Bouton testified that he was .
aware of the differences and did not ask Patient J Mother about the differences. Whil;e I
hayc not drawn any inference from the fact th‘c'Petitioner ij:lstructéd Bouton not to'a;nswer
" some questions conceming his decision not to inquire of Patient’ J Mother about the
discrepancies in the statements, the credible esfidencel convinced me that there were two
different statements from Patient J Mother and 1 do not know why._ Cf Lenzt v, Metro. .

Prop. & Cas, Ins. Co., 437 Mass. 23, 26 (2002) (ex;en without formal sanction reasonable

15
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adverse inference may be drawn against party invoking privilege); Wansong. v. Wansong,

© 395 Mézss. 154, 157 (1985); Eldridge v. Provident Companies;“, Ine.,. 2001 WL 262937 B

' (Sup.- Ct:, Toomey, J. 3/13/2001) (quoting Justice lHoh;ms McC’ooé v. Dighion, 173 Mass.
1 17,; 1 19 (1899):“ In a civil cése; if one of the parties insists upon his priviiegé to exclude
testimony that vlmul'd throw light on the merits of the case and the truth of his testimony,
we are of the dpinion that it is a proper subject for comnent.” ). -

Because fmd' the statements ];rovided by Patient J Mother umelia-ble, I find that
the complaint form marked “A” prepared by Patient J Mother and the Office of Patient
Relations Memo based upon, Patient J Mother’s earlier statement and marked “B”
nn—reliabie imdmiséible hearsay. See Edward E. v. Depariment of Soc. Serv., 42 Mass.
App. Ct. 478, 485 (1995) (Fat finder should look at circumstances surrounding n_aaking--
of hearsay to assess reliability). . .

'I'he ‘Petitioner‘called Cynthia Hennessey and Dorothy Turgec‘m as witnesses. The
Petitioner stated their testimony. was intended to shm.v a pattern of inappropriate behavior
concerning his adolescent patients. I did not find ﬂ.acir testimony on that point p-robative,
because their testimony - concerned alleged i'mproper conduct that thé Petitioner
performed while women patients swere w'ld-er .anesthesia. ~ Such. evidence had no
connection to the al'lega;tions of kissing- Patients A and J or hugging Patient A. In the
'context—_ of a criminal case the Appeals Court has stated that:

| Prior bad acts involving s'omecme c;thcr than the victim are admissible so

long as they are ‘connected in time, place, or other.relevant circumstances
to the particular-sex dffense for which the defendant is being tried.’
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Commonweahh v. Robertson, 88 Mass. App. .Ct. 52, 55 (2015) quoting Commonwealth v.
Hanlon, 44 Mass. App Ct. 810, 818 (1998) aucl Commonwealth v. King, 387 Mass. 464,
470 (1982_).
In addiﬁon, I did not find the festimony of either of _Llhese \A;fitnesse.s credible.
Botil of these wifnesses appeai”ed- apgry when they testified. Dgspite her appa;ent'r;mger,
Hennessey testified that she was “amicable” with the Respondent. Hennessey then
criticized him for always being late. Later, Hennessc;y‘ testiﬁed that the Respondent S.tt-)()d .
in her way during proccdu‘res.and‘ﬁlayed'loud music in the operating room. " She ?estiﬁed |
tha.t ‘he wouid smell sheets and put his hands under the shéets‘while performing
procedures. Hennessey added that the- Respondent did this v'vheﬁ he w.as performing
procedures.on “well ci;veloped women.” Ido not ﬁnd Hennessey credible partly because
“she testified that she was “amicable” with the Respondent while she claims to have
;)bscrved, {he conduct that she said she observed.
© Turgeon tcs{iﬁetz:l that she reported- secing the Respondent manipulating two
wqmen’;s breasts, but there was no documentary evidence any such alle-:gations were
made. Rathér the documen'.tary'evidence was that nurses could not tell. where the
Respondent’s hands were.‘ Moreover, | do pot find it credible, given how angry she
appeared at }he hearing yea:rs after her alleged observationsl, that Tﬁrgeon saw the
Respondent manipulate two sedated women’s breasts, reported thase observations a-nd
then did .nothing about it or follow up in any way -after she reported her alleged .
observations and nothing was done about them.
The Petitioner hz{& the buxdf-nla of proof and failed to meet it with regard to

allegations involving Patient J.
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CONCLUSION
‘Wie noting that the Respondent voluntarily stoppgd p:actichig m 2014, 1
recommend to the Board that it iﬁ}pose the sanctions it deems appropriate upon the
Respondent for kissing an& hugging Paﬁcnig A on May 28, Z;.O {4 and dismiss the allegations
| involving Patient J, | |
Division of Administrative Law Appeals,

Edward B. McGrath ~ |
Chief Administrative Magistrate

DATED: WR 19 2018
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