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SUMMARY OF RECOMMENDED DECISION

Respondent hugged and Jussed Pauent A dunng medical appoiniments discipline
1s recommended Respondent sent a Facebook message to Patient B refernng to
him as “sweetness ’ and inviting him to a party, discipline 1s recommended
Respondent acted as Paient §'s doctor afer having had a sexual and romantic
relationship wath hum, but thd not eaploit trust, knowledge emotions or
influence discipline 15 not recommended Respondent acted as Patienl 2 s doctor
while having 8 seaual and romantc relavonship with mm, discipline 15
recommended Peutioner did not prove that respondent acted as Patient 3 s doctor
while having a seaual and romanuc relabonship with um or. ¢f he terminated his



medicai carc of Patient 3 before conductng a sexual and romantic relanonship o

wilh him, that respondent caploited trust knowledge, emotions, or influence, e

diseipline 15 not recommended )

RECOMMENDED DECISION

On September 11,2013 1he Board of Registration in Medicine (BRM) 1ssved a
Statement of Allegations against the respondent, Dr Jason Faulhaber Allegauons iavolved
patients designated as A, B, 1, 2, and 3 (BRM designated by number the paticnts whom Dr
Faulhaber identified to BRM It desipnated by letier the patients whom Dr Fouihaber’s employer
identfied (Tr 1-16 )) BRM alleged that Dr Faulhaber had hugged gnd kissed Patient A dunng
medical appointmenis, sent 3 Facebook message 10 Patient B refermning 1o him as “sweetness ' and
wviting him 1o a party, acted as Patient 1°s doctor sfier having had & sexusa and romanuic
relauonship with lum, acted as Patient 2's doctor while having a sexual and romantic relauionship
with him, and acted as Panent 3’s doctor whule having a sexual and romantic relationshep wilh
ham (Ex 23) On October 2, 2013, Dr Faulhaber denied the allegations (Ex 24)

1 held a heaninp on November 18 and 19, 2014, at which 2 stenographer was present
Tesufying for BRM were Palents A, B, and 1, Drs Kevin Kapila and Alex Gonuzales of Fenuay
Communuty ch;lth Center, and Luke Stmard, a BRM investigator Dr Feulhaber testified and
called no other witness

1 have accepizd mto evidence 25 exhibits Both parties submtied past-heanng briels

Fiodings of Fuct

! Dr Jason Fauthaber has been leensed (o praciice niedicine 1n Massachuseris since
2007 (Exs 23,24)

2 From September 2007 through August 2012, Dr Faulhaber worked as a doctor at

Ienway Communtty Healthan Boston (Eas 23,24)
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3 Dr Faulhaber left Fenway Community Health for carecr rcasons, uirelaled to
discspline {Fr 1[-188)

4 On Seplember 11,2013, BRM filed a Statement of Allegations agamst Dr Faulhaber
imvolving five patients (Ex 25 y

Patieni A

5 According (o the Statement of Allegations, Dr Faulhaber hugged and kissed Pauent A
dunng office visits, making him uncontlortable and leading him to transfer hs carc (o another
doctor in October 2009 (Ex 25 )z

6 On June 3, 2009, Paucnl A leamed thal he was HIV positive and became Dr
Taulhaber’s paticnt for that reason He was scared, nervous, and feeling vulnerable (Tr 1-1533-
55, 158)

7 During Pavent A's second appontment wath Dr Fauthaber n early June 2009, Dr
Faulhaber kissed him on the hips and hugged lum (Tr 11-153,156)

8 Dunng Patient A's later appoiatments, Dr Fauihaber hissed hum on the Lips snd
hugged him st the beginnuing and end of the appointments, for a totsl of approximately six Lo
cight tmes (Tr 1[-173)

~

9 Dr Faulhaber's kusses shocked Patient A, wook lum aback, and confused ham (Tr II-

158)

' The Statement of Allegations does not allege that Dr Fauthaber, in his role as a doctor, used
social media or textipg lo.communicate with patients intheir role 8s patiets BRM presented
evidence on s topic, but | do not make findings of fact or a recommended decision on 1t
becausc of s absence from the Statement of Allegations

2 BRM had Panent A tesufy about alleged impropricties dunng his medical appaintments with
Dr Faulhaber that are not in the Siaiement of Allcganons | do not make findings of fact or a
recommended decision based on these alleged impropneties
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10 Becouse Dr Jaulhaber had crosscd a boundary with hun and becausc he was
dissatisfied with Dr Feulheber's atiention to lnm as o patient when he was sick, Pauent A soon
translerred tus care 1o anather doctor (Tr 11-165-66 )

11 Dr Faulhaber’s kissing and hugging of Patient A came to Fenway Commumty
Healtly's attention tn October 2010 (Ex 2)

12 On March 25, 2013, Or Faulhaber told BRM's mvestigator that 1t might be beneficial
and appropnate te hug a pattent {Ex 25)

Pauen| B

13 According lo the Statement of Allegations, on January 26, 2010, Dr laulhaber sent to
Paticnt B an electronic message via Facebook reading, “What up [sit] sweetness? Happy new
year! Just wanted 1o say h, and sec 1f you're around 2/6 " It was signed ™) " (Ex 25)

14 Dr Faulhaber sent thus message (Ex 17, Tr 11-211,1-27-28)

15 February 6, 2010 was & Seturday Dr Faulheber was not refernng o & medica)
appowntment |

1§ Patrent B was Dr Faulhaber's patient al the time, although he did not retum to Dr
Faulhaber s care afler recerving the message (Tr 1-29)

17 Pauent B had recently broken up wath is romantic partner and the breakup had left
him distraught (Tr 1-33)

18 From serving as Patient B's doclor, Dr Faulhaber knew about Patient B s emotional
siate and the reason for it (Tr. 11-211}) |

19 According to Dr Feulheber, Patient B had revealed 1o hum thet he had just ended a
lonp-term romantic relationshup, doubied thet he could find another romanuc partner, and

complained that he didn t have opportunsties 1o meet new people Dr Faulheber sent himn that



message because he and Paiient 13 had mutual frends on Faccbook, he and a friend were
planming n party, and he thought that Patienl B could attend and mect new people (Ir 11-211)

20 Patient B undcrslou{'i Dr Faulhaber s message as possibly an offer for & dale (Tr {-
29)

21 Dr Faulhaber's message confused Patient B and made him uncomfortable Asa
resuli, he tefA Dr Fauihaber's carc and found a new doctor (Tr 1-29-30)

22 OnJuly 9,2010 Patient B complamed 1o Fenway Community Health (Ex 4)

Pauent |

2] According to the Statement of Allegations, Dr Feulhaber saw Patieni | 1n office
wvisits from January to April 2008, engaged m a sexual and romanhe relatonship with the patient
from Fall 2008 to March 2009, saw the patient i office visits from June 2009 through 2011, end
otherwise lreated the patientan'2012 (Ex 25)

24 Dr Faulhaber was Palient 's primary care physician for the first uime between
January and Aprid 2008 Dr Faulhaber saw Patient | medically twice dunng that ime (Tr H-
177-78,205 )

25 Pauent | was interested 1n daung Dr Faulhaber and chose a different pnmary care
physician (Tr 11-178, 182, Ex 25)

26 Afer leaving Dr Faulhaber's care, Patient 1 and Dr Faulhaber dated for four-end-
one-half to five months from September or October 2008 unul approximately February or March
2009 (Tr 11-178-79,207 Gx 25)

27 in May or June 2009, Panent § called Dr Maulhaber for a medical appoiniment and
again became his patient {Tr 1[-180, 182)

28 On September 2, 2009 February 23, 2010, November 2, 2010, and January 5 2012,



Dr Faulhaber prescribed a medicsuion for Passent | (i 10, pp 2-5)
29 According to Dr Gonzalez s affidavit he reviewed Patient ) s complete and accurate 1 °
medical records and delermined that Dr Taolhaber |
A saw Patien | in office visits between March 2010 and Apni 2012,
B prescnbed medications for im during office visits and, apart fram office
visits, between August 2010 and June 2012,
' C ordered (ests for hum between April 2010 and Apni 2012,
D engaged in electront communications with lum between October 2010 and
Apnl 2012, and
E engapged with 1elephone communications with hurm in Apn] 2010 and December
2011 (B» 13)
30 Dr Faulhaber did not provide medical care 1o Patient ) while they were engaged in 8
sexual and romanug relaionship

Patenl 2

31 According 10 the Statement of Aliegations, Dr Faulhaber saw Patient 2 1n office
vistts between April 2009 and February 2010, begen a sexual and romantic relationship with the
patient 1n March 2010, wrote prescriptions for the psuient in Apnl and Juse 2010, and ordered
tests for the patent in March, June, and October'2010 (Ex 23)

32 Although the Statement of Allegations-does not allege when Dr Faulhaber's and
Pauent 2 s seaual and romantic relationship ended, 11 lasted at least through Cerober 30, 2010
when Pauent 2 s ematl to Dr Faulhaber ended with Love you™ and Dr Faulhaber s response
ended with “Xoxo " (Ex 6,p 53)

33 Dr Faulhaber and Pauent 2 maintained at least & social relahonship at least through



January 6, 2011, when Dr Taulhaber sard that he would be able to 1ake Patient 2 ta the aurport
and check on Pabent 2's apartmeni whilc he was gone, and January 22, 2011, when Patient 2
emailed D1 Faulhaber about, apparcnily, a video game (Ex 6, pp 61,65)

Why Pauent 2 did not tesufy

34 Patient 2 did not lestfy at the hearing before me

35 When BRM's mvestigator contacied him, Paticns 2 was not comforiable with anin-
person interview, so the nvestigator interviewed him by Skype (Tr 1-117)

36 When the mvestigsior interviewed him, Patient 2 was sick and uncmployed (Tr I-
121)

37 Patient 2 did not want io parlicipate m any hcaring, confront Dr Faulhaber, or gel
fum 1o any trouble n addition, lus sickness made him unable Lo cope with the prospect of
testifying at a hearing (71 [-139)

38 Patient 2 did, however, forward to BRM’s investugator hus email exchanges with Dr
Faulhaber (Ex 6)

39 Since mterviewing Patient 2, the mveshigator has lost track of um Pauient 2 ts outside
Massachusetts, posstbly in Alabama The investgator located e possible phone number for
Patient 2 and tned calhing but the number did not accept mcommg calls {Tr I-1i8)

40 The invesugator also tned locating Patient 2, who 1s a nurse, through professiongl
daiabases, but was unable o da so (Tr 1-119)

Dr_Faulheber's mpedical care of Patjent 2

41 Dr Faulhaber was Pauent 2's pnimary care physicion, as well as providing Pauenti2’s
HIV treatment (Tr 1.94 )

42 Dr Faulhuber wrote vanous prescriptions, including Viagra, for Patient 2 on October



30 2009 (five prescriplions), November 19, 2009 (three prescnptions), December 2, 2000, and

Masch 4, June 2, 2010, and July 2, 2010 (£xs 7,9) ,

43 According to Dr Gonzalez's affidavil, he reviewed Panent 2 s complete ond accurate |
medicel records and determined that Dr Faulhaber
A saw Paticnt 2 in office visiis on Apnl 8, October 30, November 19, December
2, and December 15 2009, and February 21, March 4, and August 16, 2010,
B p:rc,scnbcd medications duning office visiis and also on Apn! 9, 2009,
November 24, 2009, December 1, 2009, December 21, 2009, February !0, 20;10. Apnl 22,2010,
and June 2, 2010, : - . .
C .o;rd'ercg_l lests on Apnl 8, 2009, October 30, 2009, pccr.mt?er 2, 2009, February
12, 2010, March 16, 2010, March 18, 2010, June 17, 2010, end October 25,2010,
D engaped 1n electronic communications with him on November 20, 2009,
Pecember 9, 2009; Februery 25, 2010, and June 2, 2010, |
E engaged in tetephone commumications with hum on December 14, 2009, July 2
2010, and October 25, 2010 (Ex 13)
Dr_Faulhaber and Patient 2 s non-medical relationship
44 By February 3, 2010, Dr Faulhaber and Patient 2 were engaged 1n both a medical
retationship and a social relationship (Ex 3)
45 On February 3, 2010 Patient 2 emared Dr Faulhaber — but by hus first name He
wrote, Hilason™end referred to Dr Fauthaber s ‘teat from last mght  Pauent 2 continued,
“Sounds like you had a good ume Karaoke 1s not my thing,” indicating that Dr Fauthaber had:

texted him about having engaged 1n karaoke Patient 2 shified the discussion (0 ' the refermral to



the nutnuoms! ** He asked Dr Faulhaber if hie, Pauent 2, necded to call the nutrmon:st for an !
appoiniment (Ex 1)

46 Dr Tauihaber responded 1o Patient 2's email with the name of “our Nutrihonist™ and
her telephone.number He continued, “Make sure you let them know you're my patient and itis a
referral * Immediately folowing, Or Taulhaber slufied to the personal and wrete, "I did have fun
last rught " and inserted a smiley face It1s unciear from the context what Dr Fauvlhaber was
refermngto (Ex 1)

47 On February 10 and 11,2010, Dr Faulhaber and Patient 2 exchanged emals that
were cleerly personal end not medical Palient 2.addressed Dr Faulheber as “Jason,” and Dr
Faulhaber responded from an email account whose address was dreuteboy@) [Internet service
provider] Dr Faulheber wrote, “{S]orry about last might,” appareatly referning to their nabihity
to reach each other (Ex 6,p 3)

48 On March 25 2010, Dr Fauthaber sent Pauent 2 a ist of caties he was scheduled to
be tn for the next two months (Ex 6, p 4)

49 On Apn! 2, 2010, Patient 2 emailed Dr Faulhaber, implying that Dr Fauthaber was
“a]dorable * (Ex 6,p 5) '

50 On Apnl 12,2010, Dr Fauthaber emailed Paucnt 2 informing him of s schedule
that day, concluding with * then [he wouid) be resdy for pick-up” (although 1t was unclear which
of them would be picking up the other) and ‘see you later alhgator “(Ex 6,p 6)

31 May 25, 2010, Patient 2 emailed Dr Fauthaber thet he. Patent 2, hed “lefl [his]
phone ai home ’ Dr Taulhaber responded, apparently 1o the news.about Patient 2's telephone,

‘That s because we were rushed this moming ™



52 D Taulhaber's email 1o Patient 2, from his dreuteboy emait account, shified'to o
medical discussion The conteat was enclcar The email sontinued

So headache:s bad, asus pain isiscapula

| typed out a imelime of the syncopal episodes

“Situaniona!” syncope vs Trueneurocardiogemc syncope does not require driving

restriclion

Will let you know what he thinks ?

t have a feehing 1t'l) be-esther an MRJ or CT of the brawn, especially because of the

headaches
(Ex 6,p 8)

53 Patient:2 responded, “1 have BC/BS,"” apparently referming'ia Blue Cross Blue Shicld
“It'Ilmeed prior auth, so likely not to happen next week ' (Ex 6,p 8)

54 On May 29, 2010, Patient B cmailed Dr Faulhaber The subject hne was *this 1s-what
1 appear 1o have on'my hand ' The URL of the link included the words * funpal‘tinea magnum
(Ex.6,p 10)

55 On July 24,2010, Dr Faulhabcr cmaled;n photograph to Paticnl 2 The message
read, “This 1s what you're missing[ ] ] mean, besides me } ” (Ex 6, p 15) The photograph 1s
not 1n evidence

56 On July 27,2010, Dr Faulhaber emasled Patient B,.apparently responding to a
phtstggraph that Patient B had sent-him Dr Feulhaber wrote, “[YJou look more fabulous than
she does! (Ex 6,p 16)

57 On August 9, 2010, Dr Faulhsber.informed Pauent B about his schedule, including
references to “stay[ing) with you' on Aupust 11 and 12 (Ex 6,p 18)

58 On August 23, 2010, Dr Faulhaber and Patiem 2 exchanged emals itiat included &

discussion of trave! plans log€ther (o Puenin-Vallata, Mexico Patient 2's emsi] included thus

3 14 15 unhtiown to whom'he * refers



excerpl “You are always welcone[] o slay with mc or not | personally enjoy your being there |r !

and your company " 1 ended with ' You ¢an Ict me know what you want to do later * and

*Xoxoxo Dr lauihaber’s email included this excerpt “Whll let you know re torught {1 end up '

not staying over, then { wall tomorrow mght ~ So, wil! stay at your place Friday mpht “(Ex 6,
20)

'59 On August 26, 2010. Dr Faulhaber informed Patient B about his schedule through
mid-September, 1t included muluple references to “your place” and ‘my placc " (Ex 6, pp 24-
25)

60 On August 30, 2010, Dr Faulhaber emailed Pauient 2, esimatng that he'd get (o
Patient 2 at 9 00 or 10 00 and stating that he “[whi] let you know when | m {eaving Chelsez 1o
head to you " Dr Faulhaber referred 10 a present from Patient 2 and ended with “Thanks babe "

6! On September 2, 2010, Dr Faulhaber emailed Paticnt 2 nbo;n thear vecaiion plans to
and in Las Vegas He signed « “>ox0 " (Ex 6,p 26)

62 On September 7, 2010, Dr Faulhaber emarled Patient 2 wih a grocery hst and ended
with *Xoxo '(Ex 6,p 27)

63 On September 9 201, Dr Faulhaber ematled Patient 2 with another grocery list Dr
Faulhaber ended the emasi with “thank you beby / love you / noxo ™ Pauent 2 responded vhat day
with an email'ending ‘love youioo " (Ex 6, p 28)

64 On September 13,2010, a1 8 21 am , Dr Faolhaber emailed Patient 2, informing um
that he Dr Fauthaber, had Jel is phone at Pauient 2's home He ended the email with “xo -
Pauent 2 responded

Jsthere any way John and | could get the genotype end phenotype
paperwork? Saw Ryan There s a plan that includes taxol for € months

{Ex 6, p 36)(ltas unknown who John and Ryan are )

11
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65 On October 8, 2010, Paticnt 2 wrote to Dr Peulhaber *Mass sleeping wath you ( ¢

soxo really '(Ex &,p 46) '

66 On October 18 2010, Dr Faulhaber informed Panent 2 aboul his sehedule, including :
teferences to “my house ~ and “your house  (Ex 6,p 53 )

67 On October 30, 2010, Pattent 2 emaried Dr Faulhaber, lns message ended with ‘Love
you " Dr Taulhaber s cmatl in response ended with *Xoxo *(Ex 6,p 55)

68 On November 1, 2010, Patient 2 emailed Or Faulhaber about making travel plans
together (0 Pueno Vallania, Mexico {Ex 6, p 56 ) Ultimately, Patient 2 traveled alone in
Januvary 2011 (Bx 6,p 64)

69 Dr TFuulhaber provided medical care to Pauent 2 while they were engeged in a sexual
and romanlic relstionshp

70 According 10 the Statement of Allegetions, Dr Faulhaber saw Panient 3 i office
visits from March through November 2010, engaged 1n 3 seaual and romantic relavonship with
the patient between February and August 2011, wrote a prescniption for the pauent in Apni
2011, end saw the paticnt 1n ofTice visits 1n December 2011 and Apnl 2012 (Ex 25)

71 Patient 3 did not tesufy

72 BRM's investigator had 8 telephone number for what may hove been Pauent 3's
workplace a splon, bul did not want to leave 2 message He obtamed Patiemt 3 5 probable
eddress from the Registry of Motor Vehicles and mailed a Jetter 10 hum at that eddress (Tr I-
137), but apparently did not hear back

73 According 10 Dr Gonzalez's aflidawt, he reviewed Patient 3°s complele and sccurate

medical records and determined that Dr Faulhaber

2



A sow Poanent 3 in office visits between tanuery 2008 and Scptember 2009, on
February 25, 2010, and on Octnber 31, 2011,
B prescnibed medications duning ofTice visits and also 1n March and November
2010, Octaber 2011, and January 2012,
C ordcred tests on between Apnil 2008 and November 2010, in October 2011,
and May 2012,
D engaged in electrome communications witli him on between January and
November 2010, on November 1, 2011, and twice in May 2012, and
E engaged in tclephone communucations with him on Qctober 12, 2001 (Ex 13)
74 ln addition to the dates in the previous paragreph, Dr Fauthaber prescnbed
medscation for Patient 3 on Apni 21, 2010 {three or four presenptions), May 20, 2010, Avgust
11, 2010 (three or four prescripuions), December 16, 2010 (rwo prescriptions), and Apnl 8, 201)
(three prescriptions {Ex 11, pp 1-14)
75 Dr Faulhaber and Patient 3 had e sexual and romantic refationship between April and
August 2011 (Tr 11-247)

Fenway Communyty Health's pdvice and warmngs 1o Dr_Faulheber
76 On December 30, 2009, Fenway Community Health personnel including Dr

Gonzalez and Jeff Licberman, the compliance officer, met with Dr Faulhaber aboul his Jussing
and hugping Patent A {Ex 2,eg,Tr [-72)

77 Atthe December 30, 2009 meenng, Fenway Community Health also orally edvised
Dr Faulhaber not to 1ex! patients or use social media o communseate with them, scek 1o meel a

patieni outside of a medicel setuing, actin 8 way that a paveni could.reasonably perceive was an



aticmpl lo butld 4 non-professional refationship, o1 cngage in a'seaual or romantic invelvement |-
with a paticnt (Ex 4)

78 OnJuly 22, 20)0, Dr Gonzalez wrote 2 warning 1o Dr Faulhaber as a resuit of Dr
Faulhaber’s communicaling with Petrenl B

79 The wo-and-ong-hal{-page letter also insiructed

« If you have cngaged or attempted to engage in sexusl or romantic or otherwase

) nonprofess:ona\ interactions with a cunent or recently fopner patient ~ consensual
or fon-consensia) = yoq wall
| provide me wath & list of names of these patients with whom you engaged
or attempted o engage In these types of interactions
2 no longer cngape ar atiempt 10 enpage in these inieractions with a currcn|
ar recently former pahcnt
{Ex 4){ellipms in onginal ) Both uses of the phrasc “recontly former patient" were followed by
an aslcnsk 'Thc cxcerpt t‘mm the Iener above was lmmedaatcly fbllowed with this cxccrpl

(*recently former pauenl = any pahient who 1n any way shapa or form was under

your care wilhin six months of the instiation of sexua!, romaniie, or otherwise

nonprofessional interactions There 15 liftle consensus n the medical profession

regarding the.ethics of medical professionals cngaging 1n'seaual ar romantie

mieractions with former patienis under some circumstapces, sexus) cantact ory

romantic relationshup with 2 farmer pahient may alwsys be unefhical) ..
(Ex 4)

80 Inresponsc to the letter, which Dr Faulhaber acknowledged by signing, he did not
reveal that he was then conducting s sexual and romantic relationship with Patiemt 2 (€x 4, Trl-
B0, 109-10)

81 Inresponse to the letier, Dr Faulhaber did not reveal that he had conducted 2 sexval
and romantic relatonship with Pauent | from Septernber or Oclober 2008 until approaimately
February or Merch 2009 (Ex 4, Tr 1-80, 109-10 ) However, Petient 1, although a former patient

may not have been a recently former patient when he and Dr Feulhaber began their sesval and

romantic relahionship

14



Discussion
tycs of docteis’ copducting sexual and romaniic relalionships with pancnts

Amernican Medical Association {AMA) Opinion 8 14, Sexual Mtsconduct in the Prmctice
of Medicine, siates in part

Seaual comact that oceurs concurrent with the pauent-physician relationslup

constitules sexual misconduct Sexual or romantic mleractions behween

physicians and paticnts detracts from the goals of the physician-patient

rclanonship, may exploit the vulnerabihiy of the patient, may obscure the

physician's cbject:ve judgment concerning the patient’s health care, and

ulumately may be detrimental to the patient's well-being

1 a physician has reason to believe that non-seaual contact with a patient may be

pereerved as or may lead to sexual coniact, then he or she should svoid the non-

sexusl contact Ata minsmum, 8 physician’s ethical duties include termnating the

physician-patient relattonshp before tmtiating a daung, romantic, or seaual

relationship with a patient
(Ex 14) 1 wasissued 1n December 1989 and updated in March 1992 (Ex 14 ) l115 therefore
relevant to these allegations dating back to 2008

Ethies of doclors® copductipg sexusl and romantic relatio wath forrmer patients

Mhe parties chose not 1o call expert witnesses on the ethics of doclors’ conducting sexual
&nd romantic relationships with former patients (See I'r 1-63-64, 11-256-57 ) In the absence of
expen testimony on the 1ssue, | am left with the following

* AMA Opiruon 8 14, which states in part

Sexual or romantic relationships with former patients are unethical if the

physician uses or eaploits, trust, knowledge, emotions, or influence derived from

the previous professtonal relationship
{Ex 14)

« Dr Gonzalez's wiitten ecknowledgment that in July 2010 that

f)here 15 hitle consensus in the medical profession regarding the ethics of medical
professionals engaging 1n sexual or romantic snieractions with former patients



under some circwnstances, sexual contact ar 2 romentic rclnnonshlp withea forner
patientinay always be unclhtcal .

(Cx 4, 7Tr i-105)

* Fenway Community Health's ban on one doctor’s - Dr Maulhabes's — conduchng
sexual of romanuc relationships w:llh former patients sooncr than six months after the medical
relalionship ends (Ex 4 ) Dr Kapilo was not aware of any wrinien pohcy poverning sesual and
romant:c relattonships between an intemist and former patient (Tr 1-56 ]

* Dr Gonzalez's non-expert understanding and apinion thal in some circurstances, a
doctor should never conduct a.scxuni or romantic relationship with ¢ former patient, including
when the doctor 15 a psychiatnst, the doctor treated ihe patent for a long ume, the doctor treated
the patient for a particularly grave conditron, no:matter the length of treatment, or otherwise
when the doctor and former patient could not intersct as roughly equal (7r 1-81, 105-06, 111 )

* Ancxcerpt from Fenway Comimumity Health's personnel manual, rssued January 2010,

mforming employees that they may be terminated for * inappropnatc sexual conduet * The pohcy

presumably refers 10'sexual conduct with a patient, but does not so siate, does not menuon
former patients, and does not definc “inappropniate ¥ (Ex 16)

Ulumately, the only authontstive and definitive source before me 15 AMA Opinion 8 14
My task s not to determine whether Dr Faulhaber violated Fenway Commumity Health’s
directive to im Nor 18 11s direetive indicative of the medical communmity's apinion about the
ctiucs of a doctor conducting a seaual or romantic relationship with & former patient To the
contrary, the directive demes that a consensus exists on the 1ssue

To the extent thal Dr Faulhaber offers his supposed compliance with Fenway
Cemmunity Health s directive as a defensc 10 BRM's Statement of Allegations, 1t 15 not a valid

defense To the extent thal Dr Faulhaber argucs that Dr Gonzalez gave him perrnission to date

16



lormer patients six months afier ending the physician-paticit relationship that, (oo snot a vahé!
defensc to the Statement of Allcgations (£ g , I 11-201-02, Resp Br at 6)
. Dr_Taulhaber’s lack of credibylity

Dr Feuthaber vanously 1cstified that he waited one month (Tr 1}-220) and si1x months
(Tr 1-195) after ending the medical relationship with Patient 2 1o have a sexua;l and romsniic
relationship with him Not only does the varying iesimony undermine his credibiiity, neither
tunc peried is correct Dr Faulhaber trested Paucnt 2 while they were engaped in a sexual and
romantic relationshsp Yet he testified otherwise (tr 208, 220) and told BRM's mvestigator
otherwise {Ex 25 ) Nor did he reveal to Fenway Community Health his then-current sexual and
romantic relationship wath Panent 2, despite sts dircctive 1o him snd his apparent agreement (o
comply with it (Ex 4)

Ulumarely, however, Dr Faulhaber's credibility 15 an 1ssue but not ¢ major one In this
appeal Dr Faulhaber admitted to certaim facts, such as communicaung with Patient B by
Facebook And Petient 2°s email exchanges eslablish certoin facts

Pauent A

Dr Faulhaber testified that he dtd nof remember whether he kissed Patient A on the
mouth, but '.e-s{:ﬁcd that he may have lussed him on the cheek When ashed on direct
¢xamination why that would have boen appropriate, Dr Faulhaber tesuficd that 1 was 8 way of
reaching out 1o the pauent, providing comfont, and saying goodbye (Tr 1i-214)

With Patent A testifying that Dr Faulhaber kissed him on the hps, Or Faulhaber not
denying 1t, but testifying that he didn t remember it, and Dr Faulhaber conceding that he may

have kissed the patent on the cheek, and justifying a hsss as appropniate, | take that as enough



conlirmation for Paticni A’s iestimony on this point to find that Dr Faulhaber kissed Panicnt A‘ ' :
on the hps -

With Petient A testifying that Dr [authaber hugped lnm and Dr Faulhaber not lestifyang
on thts 1ssue, and with Dr Faulhaber tethng BRM's snvesugator that it might be beneficial and
appropnaie to hug a paueni (Ex 25), | 1ake that ag enough evidence 1o find that Dr Fauthaber
hugged Patient A

Dr Faulhaber's kissing and hugging Patient A violeted AMA Opinton 8 14 It was either
“[sJexual contact that occurfred) concurrent with the pabient-physicien relauonship™ or “non-
sexuel contact with a patent (that]) may be percerved as or may lead 10 sexual contact (Ex 14)

Dr l‘:;ulhaber’s hugging and kissing of Patient A demonsirated that he engaged in
conduct that places in question his competence o practice medicme, GL ¢ 112, § 5, T %{c), 243
CMR 1 03(5)(a)3, commticd rmisconduct 10 the praciice of medicine, 243 CMR | 03(5Xa)18,
and engaged in conduct that undermines the public confidence in the ntegrity of the medical
profession Sugarmonv Bourd of Registianion in Medicme, 422 Mess 338, 34344 (1996),
Raymond v Board of Regisiration m Medicine, 387 Mess 708, 713 (1982), and Levyr v Board of
Regisiration im Medicine, 378 Mass 519, 528 (1979)

Furthermore, Dr Faulhaber hugged and kissed a patient, Patient A, who had recently
been diagnosed as being HIV posive Dr Faulhaber knew or should heve known that Patient A
was scared, nervous, and vuinerable Dr Faulhaber 100k sdvantage of Patient A’s fear,
ncrvousness, and vulnerebihty for hus personal reasons, including pleasure This, too, 1s conduct
that places in question his tompstence lo pracuce medicine, misconduct in the practice.of

medicine, and conduct that underrmines the public confidence in the integnity of the medical

profession



Patient B !

Dr Faulhaber does not dispute that he sent Patient B 2 message on Faccbook, calling um
'sweetness” and inviting fum to a parly |

By sending Panent B thal message, Dr Faulhaber violated AMA Opinion 8 14 The
message was “non-sexual contact with a pabent [that] may be percesved as or may lesd 1o-seaval
contact " (Ex 14 ) A reasonable person would perceive Dr Faulhaber’s use of the word
“sweetness” and a party mvitztion as passibly leading to sexual contact And Panent B did so
perceive i1, he saw the inessage as possibly an offer for a date (Tr 1-29)

Dr Feulhaber's Facebook message to Patiens B demonstrated that he engaged in conduct
that places in question s compelence to practice medicine, GL ¢ 112, § 5, Y 9(c), 243 CMR
I 03(5)(a)3, commiited misconduct in the practice of medicine, 243 CMR | 03(5)(a)18, and
engaped in conduct that undemunes the public confidence in the integniy of the medscal
profession Sugarman, 422 Mass at 343.44, Raymond, 387 Mass 1,713, and Levy, 378 Mass a!
528

Furthermore, Dr Faulhaber collecied confidentsal information from Patient B — about his
emotional state and the reason for 1t — in a medical conteat Ke nusused it for lns own personal
a;1d social purpases Dr Faulhaber did not merely bring 1o Patient B's attention & social cutlel for
him ~ which was inappropriate m any event, Dr Faulhaber invited Polient B 10 Dr Faulhober s
party Ths, 0o, 1s conducs that places in question his,competence (0 practice medicine,
miseonduct in the'pracuce of medieine, ond conduct that undemunes the pubhic confidence in the

ntegrity of the medical profession



Patient ] . !

Dr Faulhaber provided.medical care to Pavent | They then ended the doctor-patent
relationship, as both Dr Taulhaber and Patient | testufied (Tr 11-178, 182, 206, Ex 25) Some
evidence cxists that Patient | was himsel{ doclor (Tr 11-250), so I give weight (o s
assessiment that he had lefi Dr Feulhaber's medical care Considering Dr Faulhaber's and
Patient 1's tesumony, the absence of & notation in Patient 1's medical record that Dr Faulhaber
was no longer Patient 1*s doctor (Tr 1-91) does not establish by a preponderance of the evidence,
that Dr Faulhaber remained Patient |'s doctor See Fischv Board of Regisiration in Medicine,
437 Mass 128, 131 (2002) (The Board's final deeision, in tum, 15 reviewable under the
substantal evidence standard G 1. ¢ 30A, § 1(6), Duggan v Bow d of Reg:rfrau;m in Nursing,
456 Mass 666, 674 (2010))

T'ive 1o six months afier Dr Faulhaber ended s medical care for Pavent |, they began a
sexual and romannc relationship (Agein my task 1s not to determine whether Dr Faulhaber
violaled I'enway Community Health's directive that he wag six months afler ending medical care
before staring a sexual or romanue relationstup with a patient ) Approarmately two to four
months afer they ended their sexval and romantic retationship, Dr Faulhaber agawy provided
medical care 1o Patient |

According to AMA Opinion 8 14,

Sexus} or romenuc relationships with former patients arc unethrcal 1f the

physician uses or cxplonts, trust, knowledge, emouons, or influence denved from

the previous professional relationship
(Ex 14 ) BRM did not present evidence, ror did if even suggest, that Dr Faulhaber exploited hus
knowledge or influcnce or Pauent 1's trust or emotions To the contrary, Patient | s reluctance to

testify ~ he had 10 be subpoenaed (Tr 1-175) ~ suggesis thai Patient 1 did not fee! explosied

20



Again, some evidence coasts that Patient | was himself a doctor ([ 11-250), so he was=
probably fess susceptible 10 any explostation by Dr Faulhaber and probably would have been I
more consctous of ot had it ogcurred

Regardl}mg Palient |, Dr Taulhaher did no engage n conduct that places in question his
competence lo practice medicine, G L ¢ 112, § S, ¥ 9(e), 243 CMR 1 03(5)(2)3, did not commn
misconduct in the practice of medicine, 243 CMR | 03(5)(2)18, and did not engage in conduct
that undermines the public confidence 1n the integrity of the medical profession Sugarmen, 422
Mass at 343-44 ( 1996), Raymond, 387 Mass ot 713 (1982), and Levy, 378'Mass a1 528 (1979)

Panent 2

According 1o the Statenicnt of Allegations, Dr Fauihaber saw Patient 2 1 office vISIls
between Apni 2009 and February 2010, began a sexual and romantic relatronship with the
'paucm in March 2010, wrote prescriptions far the patient 1n Apnl and Junc 2010 gnd ordered
tesis for the patient 1n March, June, and October 201 0 (Ex 25)

Whke engaged in 2 sexual and romentic relationship with Patient 2, Dr Faulheber wrote
prescniptions for him on Apnil 22, June 2,2010, and July 2, 2010, ordered tests for him on June
17 and October 25, 2010, engaged in electromc medical communications with him on June 2,
2010, and cngaged 1 medical conversalon by telephone wath him an July 2 and October 25,
2010 (Exs 7,13)

Whle engaged 1n at Jeast a social relatonshup with Patient 2, Dr Faulhaber on February
10 and March 4, 2010 prescribed various medications, including Viagra, for Patent 2(Exs 7,9,
13), saw Patient 2 1n an office visit on March 2010, ordered tests for him on {cbruary 12, March
16, and March 18, 2010, and engaged in eleciromc medical communications with him on

February 25, 2010 (Ex 13)



Lt

(The prescription daies in this upinion do not correspond o the prescnption dates in 1h<I: _ ' Z
Statement of Allegations | constder that an insigntficant discrepancy Dr Faulhaber was on I )
nelice that BRM had charged bim with wriling prescnplions for a patient while engaged in 2
sexuel and romaniic relationshtp with him The discrepancy in dates is unlike, for example,
BRM’s introducing testimony of Dr Faulhaber’s alleged improprieties with Panient A,
impropricties not contained in the Stoiement of Allegations )

Regarding Panient 2, Dr Faulheber cngaged wn conduet that places in question s
competence (o practice medicine, G | ¢ ! 12, § 5, 99%c), 243 CMR | 03(5)(a)3, commtted
misconduct m the practice of medicineg, 243 CMR ! 03(5)(a)!18, and engaged in conduct thar
undermines the pubhic confidence 1n the smegnity of the medscal profession Sugarinan, 422
Mess ot 343-44 (1996), Raymond, 387 Mass a1 713 (1982), and Levy, 378 Mass at 528 (1979)

Patient 3

Dr Faulhaber told BRM's mvestigator that his sexual and romantic relabionship with
Patient 3 lasted from February lo August 2011 (Ex 25 ) That s (he appareni source of that tume
petiod 1n the Statement of Allegations (Ex 23)

At the hearing, he testified o a shorter ime penad, Apnl (o Augusi 2011 (Tr 11.247), as
well 8s a different tme period, one starting in November 2010 (7r 11-210 }

) diseount hus testumony about the relationship starting in November 2010 It s shghuty
morce hkely that the relatzonship happened in 2017, becouse he twice reported 2011 as the year
thet the relatronshp happened once in his mierview with BRM's snvestigator, and once a1 the
heanng

As for whether the relanonship lasted from l'ebruery 10 Augusi 2051 or Apnl to August

2011 1accept Apri) 2011 as the staning month although'just barely ! do so because Dr
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Faulhaber 1esuified under oath 10 April 2011 He also desenbed the relationship as short and, ;
“[t}o the best of fhis] recollection  four months naximum “ {1+ 11-210 } Apnl 10 Augustis a ,
penod of four months, February 10 August 1s a perod of six

Nonetheless, whethef the relatuonship started 1n February or Aprit 1s a close call 1 do not
find Dr Faulhaber credible In addition, it can be convineingly argued that the starting monih of
February 2011 15 more accurate because Dr Fauthaber provided i first {in March 2013) and
because 1l was closer to the rciguonshlp

As for when in Aprd 2011 Dr Faulhaber and Patient 3 began therr sexual and romantic
relationship, there 1s no evidence Dr [aulhaber wrole three prescriptions for Palient 3 an
Apnl 8, 2011 (Ex 11, pp 12-14 ) BRM has not proved by a preponderance of the evidence that
Dr Faulhaber was cenducting a seaval and romantc relationship with Patent 3 on that date

Although prescriptions (hat Dr Faulhaber wrole for Patient 3 were filled on.May 10,
2010 (three) and June 7, 2010 (three) (Ex 11, p 15), there was no evidence that Dr Fauthaber
weofe them when he and Pattent 3 were in a sexual and romanuc refationship The prescnptions
appear to be on-gomng and regularly refilled (Ex ti,p 15)

Dr Faulhaber waited less than @ month afler prescaibing medication for Patient 3 to
become sexually and romantucally mnvolved with him Nonetheless, BRM did not present
evidence, nor did it even suggest, that Dr Fauthaber cxplorted his knowledge or influence or
Patient 3's trust or emotions (See Ex 14)

BRM did not prove by a preponderance of the evidence that Dr Faulhaber wroie three
presenptions on April 8, 201 1for a patent with whom he was conducling a sexua! and romantic
relationship Nor did 1t prove by a preponderance of the evidence that Dr Faulhaber exploited &

former medicol relatonship with 3-former patient to cngage in a 5¢xusl and romannie relationship
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with him

Regarding Patient 3, Dr Faulhaber did nof cngage 1n conduct thal places in question h:s:
Comipetence lo practice mediume, G L ¢ | 12, §5,99(c), 243 CM R 1 03(5)a)3 drd not commn
misconduct 1 the practice of medicine, 243 CMR ) 03(5)(a)!8, and did not engage in conducy
that undermmes the public confidence 1 the integnity of the medical profession Swgarman, 422
Mass at 343-44 (1996), Raymond, 387 Mass at 713 (1982), and Levy, 378 Mass at 528 (1979

Conclusion and Order

Dr Faulhaber hugged and kissed Patient A duning medical appo:niments, thercby
€ngaging n conduct that places in question his competence 1o practice medicaine, tmisconduct 1n
the practice of me;hcrnc, and conduet that undermnes the pubiic confidence in the integrity of
the medical profession

Dr Faulhaber sent a Facebook message 10 Panent B referring to hum as “sweetness” and
inviting him (o a party, thereby engaging 1n conduct that places in question s competence 10
praclice medicine, miscondudt in the practice of medicine, and conduet that undermunes the
public confidence n the tntegnity of the medical profession

Dr Faulhaber acted as Patient | 's doclor after having had # sexual and romaniic
relattonship with him, but did not eaplot trust, knowledge, emotions, or mfluence, and therefore
did not engege 1n conduct that places in question his competence to practice medicine,
misconduct 1n the practice of medicine, or conduct that undermines the public confidence in the
integrity of the med;cal profc;saon

Dr Faulhaber acied as Patient 2's docter while having s seaval and romannc relatonship
with him, thereby engaging 1n conduct that places in question his compelence {0 praclice

medicine misconduct in the pracuce of medicine, and conduct that undermines the public
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confidence 1n the wiegmty of the medica! profession 1
BRM did not prove that Dr Faulhaber acied os Pauent 3's doctor while heving a sea uat; '
and romanuc relationship with him, or, 1 he terminated his medical curc of Patsent 3 before
conducting a seaual and romanuc relationship with him, that Dr Faulhaber exploded trus,
knowledge, emotions, or influcnce Therefore, BRM did not prove that Dr Faulhaber enpaged in
conduct with Patient 3 tha places in question hys comp;wnc: 1o practice medicine, misconduct
in the pracice of medicine, or conduel that undermines the pubhc confidence tn the integrty of

the medical profession

! recommend that Dr Faulhaber be disciplined for tus'conduct with Patenis A B and2

1

but nol for hus conduct with Patients { and 3

DIVISION OF ADMINISTRATIVE LAW APPEALS

Kﬂﬂ”ﬂjﬁw

Kenneth Bresier
Adminsirative Magistrate

Dated FEB 18 205
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