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Summary of Recommended Decision -
Doctor who disposed of documents from his former medical office in a durnpsger was not
shown to have engaged in conduot that undermines public confidence in the integrity of
the medical profession or committed misconduet in the practice of medicine because the
evidence did not establish that any of the documents contained individually-identifiable
health care information of any of his patients.
RECOMMENDED DECISION

.On December 6, 2016, the Board of Registration in Mediéine issued a Statement of

Allegations-charging Riad K. Mortada, M.D., with “engaging in conduct that undermines the
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public confidence in the integrity of the medical profession” and committing “misconduct inthe

P

' pr’a"etioe’ of medicine” by discarding boxes containiﬁg ‘:‘remnants of a few very old patient
records reﬂeéting lab results and other information” i a dumpster.

I held a hearing in this matter ‘Qn June 16,2017 at the Div.ision of Administrative Law
Appcals, One Congress Street, Boston, Masséchusetts.. The hearing was transcriﬁed by & court
reporter. I admitted ten exhibits offered by the Board and two offered by Dr. Mortada, .Tﬁree
witnesses_ tesﬁﬂed: Dy, Mortada' Board Investigator Luke Simard, and Yousef Abou-Allaban, .
M.D. Both patiies filed closing briefs. | |

Findings of Fact

Eased on the testimony and evidence presehted, and the reasonable inferences drawn
from them, [ maké the following findings of fact:

L Rjad K. Mortada, M.D., has been licensed to practice medicine in Massachusetts
since 1984, Dr. Mortada has not been previousiy disci'plined. He is certified in internal
medicine and has.hospitai’pijivil:eges éd Good Samaritan Hospital in Brockton and.Han'lngton
House Nursiﬁg Facility in Walpole, He is a Medicare and Medicaid provider.! He has served as
the Quality Medical Director of the New England Quality Care Alliance, a Tufts-affiliated B

network of doctors. (Mortada testimony; Bd. Exs. § and 9.)

' The particular nature of Dr, Mortada’s practice is not relevant to the charges the Board brought
against him, but if helps explain why this case did not settle, MassHealth regulations provide
that a doctor may not treat MassHealth patients unless the doctor “has never have been

subject . , . to any, disciplinary action” including “revocation, suspension, termination,
reprimand, censure, admonishment, fine, probation agreement, agreements not to practice o
other practice limitation, practice monitoring, or remedial training or other educational or public
service activities.” 130 CM.R. § 450212(A)(6). '
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2.~ Dr. Mortada maintained asolo practice for over 15 yeats in a professional office
oondomini-um‘bui]dirig a't 420‘ Main Street in Walpole in Suite 14, which he ov.vned. He had
between 1,500 and 2,000 patients. In October 2014, he joined a primary care praqtioe in

“Norfoll, Massachusetts (Pondvﬁle Medical Associates) and, as a vesult, moved out of his ofﬁce
at 420 Main St’_regt. | (Ménada testimony; Bd. Exs, §,8,and 9.)

3. Dr, Mortada is familiar with the requirement of the fedaral Health Insurance
Portability and Accountability Act of 1996 that the corﬁidentiality of patient récords be
maintained. So was the staff of nurses and medical assistants he employed at his 420 Main
Street office. (Mortada testimony.) |

4. In 2013, Dr. Mortada reorganized his patient records. He had the paper records of
his current patien'ts écaxmed and converted o elec;tronic records, after which the paper records
were shredded. He had old records of his former patient_é boxed and placed in a storage facility.
’Fhus, in Dr., Mosfada’s view, 1-10 paper patient records remained at his office when he moqu his
practice in 2014. (Mm’cada testimony.)

5. When Dr. Mortada vacated his 420 Main Street office in October 2104, he lsit a :

_ number of items behind, including five or six banker s boxes of items from the front desk area.

Dr. Mortada thought they oontamed mosﬂy old continutng education materials and items related

to his mvolvement with New England Quality Care Alliance, (Mortada testlmony, Bd. Ex. 5.)
6. In June 20135, Dr. Mortada sold his 420 Mam Street office to Yousef Abou-

- Allaban, M.D., a ijsychiairist who already had an office at 420 Main Street and was seeking

additional space, "The fWo dactors walked through the space. Dr. Abou—Ailaban saw the boxes

thal remained, Dr Mortada asked him to check the boxes and, if he saw anything related to
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patient recmds to put them aside and he would pick them up. The doctor was conﬁdent that no
patient records were in 1 the boxes because his staff was knowiedgeable about what kinds of
documents were patient records. (Abou-Allaban and Mortada testimony.)

7. Iniltially, Dr. Mortada understood that Dr. Abou~Allaban was not going to start
using the office ir:nmédiately, and hence he left the boxes where they were, But then Dr, Abou-
Allaban told h‘i'mkhe wanted to paint the ofﬁcé . Dr. Mcn’radra called D1 Abou-Ailaban and
| offered to pick up the boxes, but aslcedl him to confirm that there were no medical records in
them. Dr. Abou-Allaban went through sach-box: He saw continuing education ma’[;erials aﬁd
documents from conferences, but nothing -he thought was a patient record, He relayed this to Dr.
Mortada,‘ who responded that Dr, Abou;A'llaban could throw tllle boxes out. {(Mortada and Abou-
Allaban testim'on)-f.) |

g. Dr. Abou-Allaban contacted his cleaning persoﬁ and had her dispose of the boxes
in a dumpster behind the building. (Abou-Allaban testimony.)}

9, Thits disposal was observed by a w‘ornas; who then placed a call to the Board of
Registratipn in M‘ediciné and spoke to Investigator Luke Simai';:l. She told him that she knew
that Dr. Abou-Allaban was moving into ah office vacated by Dr. Mortada, and that.shc thought
that someone associated with one of these offices had put medical records in the building’s
dumpster. She claimed to have retrieved such a record. However, she declined Iﬁvestigator
Simard’s reqﬁeé.t to forward a copy of the docuyment io him. (Simaid testimoﬁy.)

| l(}. in;}esligator Simérd then cailéd Dr. Mortada to tell rhim of the report that medical
tecords were in the dumpster. Dr, Mortada 1esponded that he would speak to Dr. Abou~AHaban
about What wag gomg on, (Simard and Mortada teshrnony 3 Inamemo Inveat;gator Simard

4



Bd. of Reg. In Medicine v. R. Mortada, M.D. ‘ RM-16-575
wrote describing the conversation, he noted that Dr. Mortada hadlsaid' that he left some medical
records behind. (Simard testimony.} Dr. Mortada denied saying he left any medical records in
the office. '(Mortéda testimaony.) |

11 [‘)rj. Mortada then called Dr, Abou-Aliaban and told him of his conv.ersa’don with
Investigator Simard. Dr. Abou-Allaban 1'cspondéd that he did not think any medical records had
beeﬁ disposed of,'but he agreed to have bis cleaning person refrieve the disposed material, place
.it in bags, and deiiver it to Dr. 'Mq1”cada’9;h0me. {(Mortada and Abou-Allaban testimony.) By
that evening, fwo bags with material frota the dumi)ster had been delivered to Dr. Mortada, He
reviewed the material and did not find zmything‘he considered a medical record. He found
various faxes frorh Harrington House that either were illegible or contained the first name and
the last initial of 4 patient with a brief message, such as a request that the doctor call to receive
lab results.” (Mortada testimony; Mortada Bx. 2)

12: The next morming, July. 1, 2015, Dr. Mortada had his office manager call
Investigator Simard to report what had been found, He Lmderstorod, based upon this call, that he
was not being chrected to'keep what had been found in the dumpster and was to do what he
usualiy did to dlspOSe of the rmtenal Dy, Mortada had the material shredded on July 2, 2105,
(\;Iortada testtmony, Mortada Ex. 1.

13,  That same morning, Dr Abou-Allaban called Investigator Slmard reported that

material had been retrieved from the dumpster and sent to Dr. Mortada, and asked whether there

? Dr, Mortada did not keep any of these documents, thus none of them were in evidence. All
that was in evidence were stm[]an documents identified by Dr. Mortada. See Dr. Bx. 2.
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wa;s anything else the Board wanted done.” He told Investigétor Simard that the matetial
reirieved did not ;;ontain medical ;:ecorgls. (Abou-Allaban and Simard testimony.j Investigator
Simard recalls that the doctor said the material included old MRI and lab reports. (Simard
testimony.) Dr, Abou-Allaban denied telling Tnvestigator Simard that he had seen MRI reports,

" and he testified at the hearing that he did not see any MRI report;."‘ {Abou-Allaban testimony. )

14, Following the conversation with.Dr. Aboiu-Allaban, Investigator Simard went to
420 Main Street e;nd looked in the dumpster. He retrieved a single document, It was a list of
doctors and included a chart l‘elatea to breast cancer screening. No patient names are included in
the document. Dr, Mortada identified it as a New England Quality Care Alliance document
related to.preventative care, {(Mortada téstimony; Bd. Ex. 7.).

15.  The Board (lJ.pened an investigation of both Drs, Mortada and Abou-Allaban.
Investigator Simard sent letters to each doctor seeking a response to an allegation that “medical
records were thrqi'wn ina dmnps_ter behind 420 Main Street.” (Bd. Exs. 1 and 3.) Counsel for
both doctors submitted a letter in Tesponse, which stated, in part, that the boxes “most likely
[contained] ald CME [continuing medical education] materials, materials from medical
conferences, old educational videos, and matertals -from [Dr. Mortada's] involvements with the’

New England Quality Care Alliance” and that!

Y The record is not clear as to whether Dr. Abou-Allaban’s conversation on July 1, 2015 with
Investigator Simard occurred before or after the Investigator’s conversation with Dr. Mortada’s
‘office manager, -

1 The specific comments about MRI reports and medical records Investigator Simard attributed
in his hearing testimony to Drs. Abou-Allaban and Mortada (see Findings 10 and 13) are based
on testimony the investigator gave after having his memory refreshed by a report he wrote
summarizing his investigation. That report is nat in evidence. '

-
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After the materials that had been in the dumpster were delivered to Dr. Mortada's
hoime, he reviewed them and found that there were remnants of a few very old
" patient records reflecting patient lab results and other information that had been

faxed to him, As the records weve all more than seven years old and none had
any relevance to the on-going treatment or diagnosis of any patient, Dr. Mortada
had them destroyed by a shredding company, Dr. Mortada’s office manager also’
spoke with Investigator Simard on July 1, 2015 and informed him that all mediecal
records had been appropriately destroyed. '
Since all records that had been placed in the éuznpster were retrieved and returned -
to Dr, Mortada, it does not appear that patient information has been divulged or
compromised, and those records have now been properly destroyed.

(Bd. Ex. 5.)

16,  The Board did not take action any action against Dr, Abou-Allaban. (Abou-
Allaban testimony.) On December 5, 2016, it issued a Statement of Allegations charging that
Dr, Mottada had “committed misconduct in the practice of medicine” and had “engaged in
conduct that undermines the public confidence in the inlegrity of the medical profession.” The
. ‘ . ,

former charge referred to a Board regulation, 243 C.M.R. § 1.03(5)(a)18. The Statement of
Allegations did not refer 1o any other federal or state regulations that the doctor was alleged to
have violsted. (Bd. Ex. 8.}
17, The gist of the charge was that Dr, Mortada improperly disposed of, patient

records in a dumpster. The only mention of patient records is in the following paragraphs of the

Statement of Allegations: ‘

0.  The boxes contained remnants of a few very old patient records reflecting
lab resulis and other information that had been faxed to [Dr, Mortada].

11, After learning that the boxes cont’ained-patieni records, [Dr. Abou-
Allaban] had the boxes removed from the dumpster and forwarded to [Dr.
Mortada’s] home,
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(Bd. Ex. 8.)

18.  Inanswering these two paragraphs, Dr. Mortada replied:

10.  Dr, Mortada admits that the boxes contained documents and materials as

. described above in [his] answer to paragraph 6 [old CME and other

medical conference/course materials, along with brochures and paperwork
relating to Dr, Mortada’s long standing affiliation with NEQCA] .. ., as
well as a few rempants of aged faxes and lab results.

11.  Dr. Mortada repeats and incorporates his answefs to paragraphs 9 and 10
[concerning the disposal of the material] . . ., and is without sufficient
information to admit or deny the remaining allegations in paragraph 11.

(Bd. Ex. 9.)
Discussion

The Board of Registration in Medicine has the burden of proving the allegations against
Dr. Mortada by a preponderance of the evidence. Board of Registration in Medicine v, Perrone,
Docket no, RM-14-311 (Mass. Div. of Admin. Law App., July § 2016).

I examine first the nature of the allegations against D, Mortada, for it is with respect to
those allegations that | must determine whether the Boafd has presented sufficient facts to
establish a violation. As first described in the Statement of Allegations, the doctor was charged
with violating a general obligation not to engage in conduct that undermines the public
confidence in the integrity of the medical profession and with violating 243 C.M.R.

§ 1.03(5)(a) 18, which allows the Board to discipline a doctor who has committed “misconduct in

the practice of medicine.” Misconduet is:

improper conduct or wrong behavior, but as used in speech and o law it implies
that the conduct complained of was willed and intentional. It is more than that
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conduct which comes about by reason of error of judgment or lack of diligence.

1t involves intentional wrongdoing or lack of concern for one's conduct.
Heﬂn-:an v. Board of Registration in Medicine, 404 Mass. 800, B04, 537 N.E.Zd 150, 152 {1989).
A deliberate disclosure of confidential medical records has been held to be misconduct inrthe
practice of medicine and behavior that undermines public confidence in the intégrity of the
medical ;ia'oi‘ession. Boam’ of Regisrz;atl'on in Med:‘cr‘ne v. Hoang, RM~05-623 (Mass, ﬁiv. of
Admin. Law App., Dec. 12, 2006).

The evident form of misconduct the Board alleges was, from the bogmnmg, that Dr,
Mortada, without sufficient concern for what he was domg, disposed of medical lccords ina
dumpster. What legal obligation he allegedly violated by doing so was not so clear, even by the
date of the-hcarin:g, When the doctor’s attome'y objected td Board Exhibit 10, which was an
excerpt of a federal website cautioning doctors against disposing of medical records in a
dumpster, Board counsel résyabnded that he sought to introduce this exhibit to demonstrate

| community awareness of how not to dispose of medical recoids, and that the Boafd was
sancfioning the doctor only for vio]ating Massachusetts, not federal, regulations. The only
regulation the Board-had cited to ihat polnt was the one allowing it to discipline a doctor who
eﬂgageé in mi.sco.nduct in the practice of medicine.

In his post-hearing brief, a different Board couﬁsel asserted that the doctor had Violatéd

" the “Privacy Rule” of the federal Health Insurance Portability and Accountability Act of 1996

5 PDr. Hoang, who Crroneously believed he was sending the medical records to New England
Medical Center, was reprimanded by the Board. See Board of Regz stration in Med:cme V.
Hoang (Bd. of Reg, in Med, July 11, 2007).
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(HIPAA)_. See 45 C.F.R. § 164.514(a). This presents a pétcntial noticc.problem because it was
hardly made explicit by the time of the hearing that the Board wés claiming that the doetor
violated a federal patient privacy stéfute. The absence of aﬁy dstailed argument about H.IPAA
compliance by the doctor’s _attomey in his closing brief suggests that the doctor, even.after the
hearing, did not appreciate that this was part of the Board’s éharge against him.

As sioniﬂcant as this might be, I will not dwell on it. The hearing made clear that the
essonce of the federal patient privacy scheme the Board was relying on in its attempt to pxove
that the doetor had committed misconduct in the handlmg of medical records was that he
improper]y disposed of records contammg “protected health information,” as HIPAA defines
this phrase. It is not unué&al for the Board to look to sources other than explicit commands of its
own regulations as the sowce of rstandards applicable to med’ical 'pracfi-ce. See Sugarman v.
Board ofRegz‘strc‘zzz'on in Medicine, 422 Mass. 338, 343, 662 N.E.2d 1020, 1024 (1996)
(psychsatnst s release to the press during & cus[ody dispute of a confidential pqyc!natﬂc

evaluation of the farmly violated cﬂmcai gmdehncs established by the American Academy of .
Psychiatry and Law). Moreover, the question of whethar the documents in the dumpster |
c_:ontained protected health information was a-subject on which witnesses were examined at th_e.
hearing. ‘ |

“Protected health information” ur;der HIPAA meané “individually identifiable health
information.” 45 C.E.R. § ]60.i03, “Health information” means any information, created or
received by a health care provider, that “[rziclates to the past, present, or future physical or mental
health or condition of an indi'vidual', the pro{!ision of health care to an individual; or the past,

present, or future payment for the provision of health care to an individual.” Id.
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Understandably, t<he t.S. Depafumeht of Health & Human Services advises doctors and other
health care providets thal they “are nét permitted to . . . digpose of [protected health information]
in dumpsters or other containers that are accessible by the pubiio or other unauthorized persons.”
(Bd. Ex. 10: “What do the HIPAA Privacy and Security Rules require of covered entities when
they dispose of protected health information?,” Feb. 18, 2009, hitps://www.hhs.gov/hipaa/for-
pfofessidnais/faniS’f’wahat-does-hipaa—require—of-covered-entities—when-they-dispose—
ihfmmation/indc'x.html.) |

Whether any of the documents from Dr. Mortada’s office that ended up in the dumpster
contained protected health information is not at all obvious. The only document that still exists
is the one recoverad by Investigator Simard from the dumpster. I_t is single-page New England
~ Quality Care Alliance document that shows a list of doctors and includes a chart related to breast
can'cer screening; no patients are meéntioned. (See Finding 14.) This is not & document
containing p_rote.c{ed hea}th care information. . |

The only people to see what documents were disposed of in the dumpster (aside from the
unidentified woman who called the Board) were Drs, Abou Allaban, who saw the documents
before they went into the dumpstgr, and Dr. Mortada, who saw them after they were removed.,
Dr. Abou-Allaban testified that he did not see any patient records in the boxes, and thus disﬁosed
of their entire contents in the dumpster, Dr. Mortada testified that he “found various faxes fl'om- .
Halrrington Housé that either were illegible or confa'med the ﬁrst‘namc and the last initial of a
patient with a blrié,f ressage, such a request that the doctor call fo receive lab results."— (Finding

11)
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Investigator Simard wrote a report in which he stated that Dr. Mortada told him he left
» medical records behind in his old office and that Dr. Abou-Allahén,said tie saw old MRI reports |
in the boxes, Bq-th doctars deny making any such statements. The investigato.r had no'
independent recollection of this aspect of his report at the time of the hearing, and thus his
memory needed to be refreshed by the report, which was not placed in evidence. This is not the
© strongest of évidencc: in favor of the Department’s position. In any ¢vent, T doubt that Dr.
Mortada left items he'thoughtrwere medical records behind in his old office because he had
already transformed the Way hé handled medical records, converting ell print records of his
current patients into electronic files and boxing up and sending to storage the print records of his
former p.a’[ients‘ Once the office had converted its existing patient records to electronic files, it isl
unlikely that the trained office staff at his front desk kept paper copies of patient reéords there. It
also seems unl—ike'br ﬁaat Dr. Abou-Allaban saw complete MRI reports aﬁd then did m:}thing to set
thern aside and deliver them to Dr, Mortada, although he had been asked to make sure there were
no medical records in the boxes before he disposed of them. Even if Investigator Simard had
some conversation with either of the doctors about dlocuments in the boxes that might be
described as medical records, Investigator Simard’s refreshed recollection did not include
enough detail to determine .what was really in the documents di;posed of, particularly whether
those documents contained protccéed health inform'ation.' | |

The e;»'idencc that comes closest to déscribiné those docﬁments comes from an exhibit
submitted by Dr, "Mo.rtad_a, While this exhibit does not include documents retrieved from: the
dumpster, it docs‘include examples of what the doctor iden’.dﬁed as similar documents, Thesc
docurnents include éhoﬁ communications from Harrington House stating that leb results for a
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certain patient, igientiﬁed only by first name and last initial, are ready for review. There are also
faxes that came out mostly smudged, with little or no information readable, (Dr. Ex.2.)
Assuming that the Dr. Mortada’s Exhibit 2 acourately reflects the type of documents fie

saw when he reviewed the matérials retrieved from the-‘dun-lps‘ter, the question is whether su:.:h
docments contain the individually identifiable health care information protécted by HIPAA.
HIPAA regulations define individually idéntiflable health care information as information
created or received by a health care provider about a palient that-:

(2) Relates to the past, present, or future physical or .ﬁlental health or condition of

an indiyidual; the provision of health care to an individual; or the past, present, or

future payment for the provision of health care to an individual; and

(1" That idéntifies the individual; or

(it} With respect to which there is a reasonable basis to belleve the information
can be used to identify the individual.

45 C.F.R. § 160,103,

Dr, Moﬁa@a contends that none of l},{e documents recovered from the dﬁn}pster contained
'individualiy identifiable health care information. The Boara, on the other haﬁd contenc.ls, that
these documents §ﬁow that the doctor did not “de—i(ientify” medical tecords befo;'e he disposed'
of them, as HIPAA requires.. HIPAA regulations p1'Qvide that a medical record that conlains
protected health information can be.de—ident,iﬁed, either by a person having “appropriate
knowledge of an(i experience with generally aocepted statistical and scientific principles and
methods for rendering .information not individually identifiable” or if 18 types of identifying
information are removed from the record, including names and dates (other than the year). 45

C.E.R. §'164.514(a) and (b).
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‘There are very few reported decisions ih;t explain the de-identification provision of
‘I-IIPAA. Wh'at is'clear is that the HIPAA daoes not create .a federal 'phfsician-paﬁent privilege,
Rather, HIPAA recognizes that médicai records may be discoverable, and thus the de- ‘
{dentification provision exists to “provide{] a proéedme for the disélosure and 1!13(3 of medical
records in Iitigatibn.” In re Zyprexa Products Lirigdtfon, 254 FR.D. 50, 54 (E.D.N.Y. 2008) |
(phannaceutic.al company soughf discovery of a sample of rﬁedical records of Medécaid patients
* who used the drug it manufactured).

Implici't in the Zyprexa decision is a reoognitidn is that tﬁe'deuidentiﬁca’;ion procedure
applies only to documents that in their original state contained individually jdentifiable hgéith ,
clare information.” Thus, Dr. Morfada would have been obliged to de-identify any documénts he
disposed of only if those docurnents either identified a particular patient or contained

- information that éould_be reasonably used to identify that patient, and the documents also
contained information about-health care provided, or to be provided_, to that patient, See 45
C.F.R. § 160.103.

None of the documents in the doctor’s Exhibit 2 contain 'mdiﬁdually identifiable health
carelinfomlation, so defined. The first do.cument is what appears to be a smudged pelvic x-ray.
The hospital where the x;ray was performed and the date are listed, bﬁt no patient name is listed.
‘Absent any p.atient name, it is hard to see how the faét that someone mde@ent a pelvic x-ray on
a particular day at a hospital discloses individually identifiable health care information.

The rest Ao.f the docurﬁents are faxcs frorr:a Harrington House to Dr, Mortada. Patients arc
identified by ﬁrst;name and 'last initial (“Geraldine W and “Doris 8.7, dates ave listed, and brief
descriptions are given for the reason the doctor was being contacted (“admitted on 5/2/17,”

14
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“please call to review labs”, and “please call to discuss psych orders").. These documents’
contain some treatment information, dates, and partial némes. The most explicit is one stating
that, ona particu{ar date in 20_1 o, Rc;gaiie V. was sent to Norwood Hospital, Even éssuming t];at
one of the faxes in the durﬁpster contained this much information — and that would be a leap
cénsidering that Dr, Mortada testified that the faxes he saw were méiniy repbrt‘s that lab resuits
were ready - it Is not clear that this sort of fax cuntaine& individually identifiable health care
information. Without Rosalié V.’s last name, lo figure out who she was, one would have to
know fromwhich comn;uniti'es patients at Harrington House were drawn, and then one would
have to search for people with that same first name and Jast initial who resided in ﬂlose
communitics in 2016, There is no evidence in the record identifying thé communities from
which Harringtbn House drew its. patients and no showiqg that Harrington House’é faxes to Dr.
‘Mortada li_stjng patient first names, with only their last init_ials, provided enough information for
someone to determine the identity of the palient. The Board had the burden to show that thg
faxes contained enough information to provide a “reasonable basis to believe the information can
be lll—SGd to identify the individual” See 45 C.ER. § 160.103. It introduced no evidcncg_ that

would tend to prove this.®

® The Board also,contends that Dr. Mortada, by answering the Statement of Allegations that
accused him of disposing of “patient records” in a dumpster by saying that the documents were
“recnants of aged faxes and lab results,” essentially conceded that the documents contained
protected health information that should have been de-identified before they were disposed of,
No such concessipn can fairly be read into this answer. Neither the Board’s use of the term
“patient records” nor Dr, Mortada’s use of the word “remnant” were very specific, and it was not
clear until later that the Board’s concern was with whether the documents contained protected
“health information, The best, if [imited, evidence as to the contents of the documents comes
from the exemplars the doctor introduced as his Exhibit 2. However, as discussed above, the
exemplars are insufficient proof that the documents disposed of in the dumpster contained
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'Because there is no evidence that the do~<_3uments placed in the dumpster behind Dr.
Mortada's former office contained individually identifiable health care information of any of his

paiients, fhe Board has not proved that he improperly handled any confidential patient health
care information. ' As this was the gravamen of the charge against Dy, Mortada, thé Board hag not
established that he violated patient confidentiality in a manner that showed that undevmines
public confidence in the integrity of the medical profession or that he committed misconduct in
éhe practice of medicine, T therefore recommend that the allegations against Dr; Mortada be
" dismissed as unproven. |

DIVISION OF ADMINISTRATIVE LAW APPEALS

Tewe, P Roour

James P, Rooney
First Administrative Magistrate

Dated: 07 {5 2018

protected health information,
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