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SUMMARY

Respondent co-divector of a pathology mmdenc} program saxually harasss:d a
pathology resident by hugging and kissing her, paging her to come to his office for no
work reason, and making comments about her body and appearance. This behavior
violated the ethical principle contained in AMA Ethics Opinion 9.1.3, constituted
migeonduct in the practice of medjcing, and undermined public confidence in the
integrity of the medical profession. Respondent also made false representations on his
2016 request to renew his medical license and failed to respond to a subpoena and furnish
the Board with information. Therefore, 1 recommend that the Board of Registration in
Medicine impose the discipline it believes is appropriate.
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RECOMMENDED DECISION

On November 9, '2017, Petitioner Board of Ragista;aﬁoa in Medicine, pursuatit to
G.L. c. 112, § 5 cighth par. (2), and 243 CMR 1.03(5)m)(}), (16), and (18), issued &
Statement of Allegations ordaring Respondent Dr. Rolf Pfannl to show cause why he
should not be disciplined for cc@nﬁﬁing misconduct in the practice of medicine, |
eﬁgagirag in conduct that undcrﬁxinas the public confidence in the integrity of medicine,
-fraudulently procuring his certificate of registration or ?ts renewal, failing fo respond to &
subpoena or to furnish the Board documents, information or testimony to-which the
Board is legally entitled, énd violating an ethical principle. On the same &ate, the Board
issued an order to use psendonyms and to impound, and referred the matter to the
Diviston of Administrative Law Appeals. A lengthy series of discovery motions and
arguméms ensued after Dy, Pfannl secured counsel.

On Jenuary 3, 2019, the partics submitted a joint pre-hearing memorandum; |
have m&rkefi this “Pleading A." T held the first day of the evidentiary hearing at the
Division of Administrative Law Appeals, One Congress Street, 11th floor, Boston,
Massachusetts oﬁ January 8, 2019. The hearing continued at DALA's new location, 14
Summer Street, 4th floor, Malden, Massaphusatis ont April 22-24, 2019, Al the hearing,
the Board produced eight witnesses: Resident 1, a former pathology resident; Dr. Jeffrey
Saffitz, Chief of Pathology at Beth Israel Deaconess Medical Center (BIDMC)# Dr. Yael
‘Heher, pathologist at BIDMC; Dr, Katelyn Dannheim, former pathology resident at
BIDMC; Brandon Willsie, Direstor of Operations at Rock Spot Climbing Gym; the
Respondent, Dr. Pannl; Amy Serino, Esq., Spruce Law, LLC, counse] to HMFP and

BIDMC; and Susan Dye, Bosrd investigator,
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The hearing was stenographically recorded.! At the hearing T marked 47 exhibits
(Exs. 1-47). Yclosed the record on October 17, 2019 afler the parties filed their closing
briefs. | ‘

EINDINGS QF FACT

Based up;:m the evidence prasented, reasonsble inferences drawn from it, a‘nd my
assessment of the witnesses' eredibility, I make the following ﬁu@gs‘ of fact:

L Dr, Rolf Pfannl was born in 1970, He grgduated. from the Universidad
Nacional de Asuncion in 1995, He has been licensed to practice medicine in
Massachuséits under certificate number 218402 since 2004, He is certifisd by the
MEncan Board of Pathﬁlﬁgy in pathology with subapecially certifications in

neuropathology and anatomic pathology. Dr. Pfannl previously worked at two tesching

. hospitals, {Stipulation.)

2. Dr. Pfanal was hired ss a steff pathologist specializing in neuropathology
by the Harvard Medical Faculty Physicians (HMFP) at Beth Israc] Deaconess Medical
Center, Inc. (BIDMC) on October 1, 2012. Dr. PM also held an appointment to the
medical staff at BIDMC. (Dr, Saffitz 11:173; Exs. 5, 40.)

3, In September 2013, Dr. Pfannl was appointed co-direstor of the BIDMC
pathalogy resident training program. (Dr. Saffitz 11174, 192-93.)

4, In December 2013, Dr. Pfannt was ;cldvised by his supervisor, Dr. Saffitz,
that he had been named in an anonymous complaint in August 20‘1 3. No action against

[3r. Pfannl was taken as a result of {he anonymous complaint and subsequent

: Citations to the hearing ranseripts will follow the following format: [Name of
Wilness) [Transoript Volumel: [Page Number(s)].
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mvwshgaﬂm D1, Pfannl was fold to be more carﬁfu! in sharing his personal life. (Dr
Saﬁiﬁz I1:197; !)r Piannl TI:403; Stipulation.)
Sexual Harassment

5, The American Medical Assosiation Code of Medical Bthics Opihimn
(*AMA Ethics Opinion™ 9.1.3 states: |

Sexual harassment can be defied as nnwelcamne sexual advances, requests
for sexual favors, and other verbal or physical conduct of a sexual nature,
Sexual harassment in the practice of medicine is unethical. Sexual
harassment exploits inequalities in status and power, abuses the rights and
trust of those who are subjected ta sush conduet; interferes with an
individual’s work performance, and may influence or be perceived as
influencing profesgional advaricement in a manner unrelated to clinical or
academic performance, harm professional working relationships, and
ereate an intimidating or hostile work environment; and is likely to
jevpardize patient carg. Sexual reiahonsh;ps between medical supervisors:
and frainees are not acceptable, even if consensual, The supsrvisory wle
should be eliminated if the partics wish to pursne their relationship.
Physmmns should promote and adhere to strict sexual harassment policies
in medical workplaces.

Resident 1
6. Resident 1 was a femnale resident in the Department of Pathology at
BIDMC from July 2013 through July 2016, (Resident 1 1:63; Stipulation.)
| 7. Residant 1 ie married and has children, She was marmried at the: start of her
residency. (Resident 1 124, 52; Dr. Dannheim 11:251))
8. Resident _k completed two fellowships. (Resident 1 1:25-26.)
9. As part of theiv training,-pathology residents were assigned to different

services within the hospital’s pathology depariment. (Stipulation.)
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10,  Residents “sign out” with fhe attending physician for the service they are
azsigned f0. The sign-out progess involves jaint}y reviewing specimen shdes through a
microscope and entering a disgnosis. '(Residam 11:26,73.)

11.  The microscope is a two-headed microscope. To use it the resident and
the attending physician face each other from apposite sides of the table, (Resident 1 1:79;
Bx. 25)) |

12, Attending physicians write gvaluations for residents on their services.
(Resident 1 1:B4; Dr. Saffitz I1:172.)

13, Dr. Plannl’s office st BIDMC was next to a public hallway and public

restrooms. .For gecurity, the depariment required the office door o be closed. (Dr. Pfanil

TI:406, 441.)

14, Dr, Pfannl’s office contained a U-shaped desk. The teft arm of the desk
was against the left wall of lis office and held a computer. The bottomn arm of the desk
faced the entrance to the office and held a second computer. The right arm of the desk
faced the right wall of the office. The two-headed microscope was on the right anm of the
desk. He reviewed slides with residents on this microscope. He sat én the inside of the
desk and the resident sat on the outside of the desk. (Dr. Piannl 11:384-88.)

15, Dr. Pfannl ﬁequéntiy paged Rcsiéen! 1 ta his office, even when she was
not on his service, Resident 1, fearing negative consequences, reported to his office -
when she was paged. During these non-service calls Dr, Pfannt discussed parsonal
matters, such as his mariial struggles, wi!h Resident 1. (Resident I 1:30-32; Dr.

Danmheim 1:246.)
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16, Dr. Pfannl discussed his ongoing divoree with other vesidents, as well,
(Resident | 1:57; D, Danpheim 11:248.)

17.  When she did report to his office, Dr. Pfann] greeted Resident 1 with &
kisg on each cheek. At least once he tried 1o kiss her on the lips. On oceasion, he hugged
hex very tightly and did not let go, (Resident 1 1:32, 49-50.)

18.  Dr. Pfanni also complimanwd Resident 1 on her appearance and made
comments abowt her body. (Resident } 1:34, 50.) |

| 19.  Resident 1 felt that Dr. Pfannl’s b;%havinr was unprofessional and
inappropriete, and she felt uncomforiable being alone with him. Residsnt 1 did not report
Dr. Piennl initially because she feared for her academic career, reputation, and prospects
for fellowships. {Resident 1 1:33-34, 141; Dr. Habér j]:229-30; Dr, Dannheim [1:241-43.)

20.  Resident 1 communicated with other residents about the unwanted and
inappropriate aftention she was getting from Dy, Pfarml. (Resident 1 1:34; Pr. Dannheim
:241.)

21, Resident | developed strategies 1o évoid spending time with Dr. Pfannl,
For instance, she asked co-residents to page her *in’, . . ten minutes with a reasoni™ o she
could leave. She asked other residents going to his office to pick up slides if she felt Dr.
Pfannl’s reason for paging her was conirived. She asked other residents to chenge sign-
oul schedules so she could avoid signing oul with Dr. Pﬁmnl. She nsked other residents

_ waiting to sign out to knock on the door after a certain peried of Hme so that she could
leave. (Resident | 1:35-36; Dr. Dannheim 1:247, 254.)
22, Resident 1 was a member of Rock Spot Climbing, an indoor rock climbing

gym. (Resident ! [:38.)
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23.  Rock Spot offers guest pass privileges to members of the gym, A guest
pass is an electronie pass that allows a member to bring a puest into the pym. (Mr.
Willsie 11:264.)

24.  Resident | and Dr. Pfannl had arranged to mest at Rock Spot on Jure 1,

2014, They agreed to bring their childreh, (Resident 1 1;38; Dr. Pfannl IT:391-92.)

25, OnJune I, 2014, Dr. Pfann] met Resident 1 at Rock Spot. His son was not

present. Dr. Pfannl explained to Resident | that his wifé had filed & restrainting order

- against him the day before and would not allow their son to go with him  (Resident 1

1:38; Dr. Pfanal 11:393.)

26.  Resident 1 used one of her guest passes so that Dr. Piannl could enter the
facility on June 1, 2014, This was his first visit to Rock Spot. (Mr. Wilisie I1: 264, 266;
Bx. 32)

27.  Dr. Pfannl purchased a membership to Rock Sﬁﬁt gym that same day, June
1, 2014, (Mr. Willsie I1:266; Dr, Pfanal [1:394.)

28, Dr. Pfanm! went to Rock Spot five times after June 1, 2014: Juns 22, 2014,
Septembe’x 2, 2014, December 30, 2014, January 7, 2015, and April 12, 2015, Resident 1
was not present on any of those five days. (Mr. Willsie I:275-277; Ex. 32.)

| 29, On approximately June 4, 2014, Dr, Pfannl moved out of his marital home
in Mewton. He immediately moved to an apartment owned by a friend. He lived there
for approximately four or five weeks. (Dr, Pfannl I1:367-68.)

30,  Sometime before August 25, 2014, Dr. Pfann! then moved to an apartiment

in Chestmut Hill. The apartment is approximately 1.6 miles from Resident 1’ ppartment,
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approximately 4.5 miles from his former marital homs, and approximately 10 miles to his
son’s school, (Ms. Dye IV:514; BEx. 2.)

31,  Resident 1 saw Dy. Pfunnl sometimes while she was running in her

neighborhood. (Restdent 1 1:44-45)

| 32, Dr. Pfannl insisted on giving Resident 1 ski equipment that his son had
outgrown, but he thought would fit Resident 1's son. (Resident 1 [142; Dr Pfanni
H1:396.)

33, Resident | picked up the skis from Dr. Pfannl’s apartment. She felt scared
bﬁt algo as if she could nét refuse the gesture, as Dr, Plann! was pﬂéistmt. She stepped
inside the front door to get'the equipment which had bsen p!aca;:d there by Dr. Pfannl
(Resident 1 1:134-36; Dr, Pfannl 1T1:396-97.)
| 34, . Dy Pfannl asked Resi&ent 1 for a picture of herself several times.
(Resident 1 1:51.) |

35, Resident 1 sent Dr. Pfannl two pictures of her face in December 2014,
(Resident 1 1:107-08; BExs. 26-28)

36.  In their last encountes, Resident 1 rebufled Dr. Pfannl’s advances, stating
that he was her work superior, Dr. Pfannl replied that he would no Jonger be a program
director, implying that having a relationship would be OK now because he would no
Ioﬁg@r bie her superior. This worried Resident 1, as she thought Dr. Pfannl would
intensify his pursuit of her. (Resident 1 Li4R.)

37.  After their Jast encounter, Resident | tried to aveid Dr. Pfannl. He

continued to text her. (Resident 1 1:53, 128.)
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38, InJanuvary 2016, Resident 1 filed a complaint at BIDMC regarding Dr.
Pfanal's conduet, (Resident 1 1:120.) '

39,  After filing the cnmplaim Resjdent 1 texied Dr. Heher:'

Dr. {Pfannl] is contacting me agam per text (I'm not replying), and that just

reminded me of snmeﬂ:ungl really don’t want to go back to at {BIDMC]. I was

just wondering if you've hieard anything fromi Dr Tibbles mgardmg the

progréssion of things?
(Resident | 1:53; Dr. Heher T1:321-32; Ex, 31.)

40.  On January 8, 2016, Dr. Heher forwarded o sereenshot of the text message
to Carrie Tibbles, Director of Graduate Medical Education st BIDMC. (Dr. Heher 11:232;
Ex. 3L)

41.  OnJanuary 10, 2016, Dr. Tibbles forwarded Dr. Heher's email to Dr.

Saffitz. Dr. Tibbles wrote;

1 wanted to give you a quick update where we are. I am meeting with the
lawyer you mét and two of the women residents this Tuesday moming for
formal interviews, 1 wanted to share a text to {Dr. Heher] from one of
them this week so you can get u sense of how ongoing this is. reaHy
appreciate your support as we try and resolve this,

(Ex. 30.)

Resident 2

42,  Resident 2 was a female resident in the Department of Pathology ai
BIDMC. (Stipulation.) |

43, Dr. Pfann! knew Resident 2 when she was a medical student where he
previously worked. (Dr. Pfannl 11:309.)

44,  InJuly 2011, Resident 2 shared some of her artwork ‘with Dr, Pfannl. (Bx.

33)
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45, From July 2011 to November 2015, Dr., Plannl emailed Residen! 2 nine

{times informing her of art exhibits end festivals in the arca, (Dr. Pfuonl 11:300-14; Exs.

33, 41.)

‘46, In Ociober 2013, Dr. Pfannl donated some of his art prints to a charity
auction at which Resident 2's painting was also up for auction. Resident 2 wrote to Dr,
Pfannl that she was disappointed by the amount her painting sold for. Dr, Pfinn]
rrespc)nded Wlth encouragement. (Bx. 46.) |

74‘?‘. In response-to I_)r. Phannl's November 2, 2014 email fomardiné a flyer
from an art festival, in which Dr, Pfannt wrote “It is that time of the year again . . . L hope

you get the chance to go this time!!,” Resident 2 respuﬁded she could not and that “T'l

" make it one of these times, . .." (Bxs. 33, 41)

© 48 Dr. Pfannl gave Resident 2 a litfle bottle of sand that had fallen out of the

diving gear he had used during a Caribbean trip he took. (Dr. Pfannl 11:335-36.)

49. Dr. Pfanal gave Resident 2 an art portfolio of ks to transport her axl
pieces, {Dr. Pfannl 11 337-38.)

50.  Dr. Pfarm) discussed personal matters, such as his marital struggles, with
Resident 2. (Dr. Plannl 11:346.)
Resignatiot:

51,  HMFP investigated the claims about Dy, Pfannl’s conduct. .Dr. Pfann] was
interviewed. (Dr, Saffitz II:I‘SO‘—M ; Ms, Seir’mo 1E:A53; Bx. 30.)

52. By letter dated January 14, 2016 Dr. Plann} was placed on 2 leave of

" absence from HMFP and BIDMC because of complaints about his “workplace behavior

that warrant further investipation.” (Bx. 38.)

10
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53, D Saﬁﬁz and D, Pfaon) met on February 4, 2016, and Dy, Pfannl was
given & letter, dated February 4, 2016, thet terminated him for cause, citing Dr. Plannl’s
“failure to cbmply with HMFP's policies prohibiting harassment and diserimination.”
His termination wes effective immediately, Because of his termination, he was expected
& resign his appointment to the BIDMC médical staff. As a courtesy, he was given 72
hours to tender s BIDMC mignaﬁén,m, according fo ths operative employment
agreement, Dr. Saffitz would be appointed Dr. Pfannl’s attomey-in-fact to subrit the
resignation for him, (Dr. Saffitz 11:204-06; Ex. 5.)

" 54, On FPebroary 5, 2016, despite the clear language of the termination letter, it
appears that HMFP nﬁ'er;zﬁ Dr. Pfannl the option of resigning in Heu of being terminated
for csuse. He had until February 9, 2016 to decide whs::the? or ot to resign. (Bxs. 44,
45.)

%5, O February 9, 2016, Dr. Pfannl emailed Dr. Seffitz. He resigned his

employment with HMFP and resigned his appoiniment to the medical stall at BIDMC.

(Dr. Saffitz 11:207-08; Bx, 6.)
Bopard Investigation and Application Renewal
56.  The Board started an investigation into Dr. Pfannl in April 2016. (Ms.
Dye TV:500.)
| 57.  The Board uses contact information from a physician’s most recent
renewal application 1o contact the physician, 1t is the physician’s responsibilify to update

the Board as to any changes of address or other petsonal information. (Ms. Dye I'V:500-

01.)

1
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58.  The Board sent to Dr, Pfannl’s Newton address notice that it h;ad docketed
s complaint against him. The notice was dated May 26, 2016. After the letier wus
eventually returned as undeliverable, the Board emasiled the letier to him on June 12,
2016, (Ms, Dye TV:501-02; Exs, 8, 9)

59, OnJuly 2, 2016, Dr. Pfannl submitted his 2016 license recewal
application. (Ex. 1; Stipulation.)

60.  Question 18 of the rencwal application asks:

) Have you withdrawn an application to any governmental suthority,

health care facility, group practice employer or professional
- association? _

b) Have you taken a leave of absence from any health care facility, group
practice or employer for reasons refated to your competence to practice
medicine?

¢) Have you been the subject of an investigation by any governmental
authority, incheding the Massachusetts Board of Registration in
Medicine or any other state medical board, healih care facility, group
practice, employer or profesgional essaciation?

d) Have you been the subjeot of a disciplinary action taken by any '
governmental authority, health care facility, group practice, employer,
or professional associntion?

61.  Dr. Pfann] answered “No” 1o ali four parts of question 18. (Ex. 1.}
62.  Inapemail to Dr, Pfunnl, dated Movember ‘iS, 2016, Ms, Dye wrote:

When we last spoke, you advised me that you would probably get an
attorney to represent you conceming the above complaint. As yet, we
have not heard from an aitorney. If you still plan on secking
representation, please do so now as we will probably want to speak to you
gometime next month. If you hire an attorney, please have them send me a
written notification.

I noticed that your telephone is out of service. If you have a new number,
pleass changs your numbsr with the Board.

(Ms. Dye IV:510; Bx. 9))

12
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63.  Dr. Planal responded to t‘ha Movember 18, 2016 email on Decembsr 7,
2016. He wrote:

Thank you for following up with me.

This email is to acknowledge receiving youss.

'l be sending you more information sbout the case scon. Il be happy to

schedule a phone conversation, with you, as you suggested.
(Ms. Dye 1V: 504; Ex. 100

64,  On December 14, 2016, Ms. Dye emailed Dr. Pfanal fo set up a meeting in
early January 2017 to discuss the complaint, and asked Dr. Pfannl to call and zet up an
appointment, (Ms. Dye [V:504; Bx. 11.)

85, On January 27, 2017, the Board mailed and emailed Dr. ?fgnnl a subpoena
to appear before the Board on Februaty 2, 2017, The letier was mailed to Dr. Pfannl’s
Chestnut Hill address, (Ms, Dye 1V:505; Exs. 12, 13)) _

66.  On January 27, 2017, Dr, Pfann! responded to the emailed subpoena. He
wrote: | .

As ] stated in my prior email, I would be more than happy 1o have a phone

conference at any ime. However, [ cannot be there in person as 1

smentioned, given that I'm in Paraguay, South America.

(Ms. Dye 1V:506-07; Ex. 15.)

&7.  On Januery 30, 2017, the Board matled and emailed a letter to Dr. Pianol
ssking him to inform the board when he will be retorning to Massachusetts and provide &
current address, The letter was mailed to Dr. Pieani's Chestout Hill address. (Ms, Dye
IV:507-08; Bxs, 14, 15.)

68.  On February 6, 2017, the Board mailed and emailed a letter similar to the

January 30, 2017 letter, The February 6, 2017 lotter inchuded the following language:

i3
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You are required by 243 CMR 2.07( 12) to file a response fo this complaint
within 30 days of the date of this letter. Your response may be written by
you or by your attomey, but you must sign it or cosign it as the licenzee.

The letter was mailted to Dr, Pfannl’s Chestout Hill address. (Ms. Dye IV:508; Bxs. 16,

17)

69.  OnMarch 4, 2017, Dr. Pfannl responded to the February 6, 2017 email
stating he had réceivad thie email and the hard copies, and provided his address in
Paraguay. (Ms, Dyec IV:51]1; Ex. 18) |

70.  On March 13, 2017, the Board mailed ;1 letter to Dir. Plannl to his address
in Paraguay, The letter stated;

You were firstaotified of this complaint in May 2016, Since then you

have chiosen not to meet with us, please respond in writing to his letter
within t‘mriy days of the date of this lefter. Failure to da 80 could result in
an edditional complaint. :

As previously stated, the complaint is based upon a statutory report
slleging failure to maintain boundary issues with residents. In addition to
responding to the allegations that form the basis of the complaint, please
respond to the following questions:
» Do you plan on returning to Massachusefts to practice
medicing? Do you have a current Massachuseits residence?
» What is the nature of your current practice?
»  What iz/are the address{es) of all your place(s) of business?
¢ Al which health care facifities do you currenily hold
privileges? '

If you retain counse to represent you in this matter, please ask the
attomney to send a letter to me confirming that he or she represents you.

You are required by 243 CMR 2.07(12) to file a responss to this complaint
within 30 days of the date of this letter. Your response may be written by
you or by your attomney, but you must sign it or cosign il as the licensee.

The lstier was delivered to Dr. planni’s address on April 10, 2017, (Ms. Dye IV: 511;

Ex. 19, 21,22.)

14
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71, On March 16, 2017, the Board amailegi the March 13, 2017 lelter {0 Dr.
Pfannl. (Ms, Dye IV:511; Bx, 19 .

7. Aﬁﬁrhmt hearing ﬁrmﬁ Dy, Pfann) for several months, ;>n Navember 10,
éOl? the Bo&n:ﬁ issuad its Statement of Allegations against him. (Ms. Dye TV:512-13.)

73.  On Febroary 22, 2018, Dr. Ffannl wbﬁﬁ@ his first fﬁf%‘p%% to the
Statement of Allegations, On May 13, 2018, Dr, Panol mrppllemenied his Wnse, !
(Exs. 34, 35.) | |

CONCLUSION AND RECOMMENDATION -

k The Board issued a Statersent of Allsgations against Dr, Pfannl.. It alleged that he

committed misconduet in the practice of medicine;” violated an ethical principle;’
- engaged in mudﬁct which undermines the public confidence in the integrity of the |
medical professieﬁ;" fraudulently procured the renewal of his certificate of registration;’
and failed to respond 10 a subpoensa or to furnish the Board documents, information or
testimony to which it is legally entitled.’

‘The Board haz the. burden of proving the allegations set forth in the Statement of
Allegations by a proponderance of the evidence. See Craven v, State Ethics Comm n,
390 Masgs. 191, 200 (1983) {preponderance of evidence is generally the standard at

administrative procesdings); of Rardall v Bd of Registration in Med., No. $1-2014-0475,

2 243 CMR 1.03(5)()(18).
3 See Aronoff v. Bd. of Registration in Med., 420 Mass. 830, 834 (1995),

A See Raymond v. Bd. of Registration.in Med., 387 Mass. T08, 713 (1982); Lewy v,
B, of Registrarion in Med., 378 Mass. 319, 527-28 (1979},

5 (L. ¢, 112, § 5; 243 CMR 1.03(5)a)(1).

8 243 OMR 1.03{5)a){16).

15
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Memorandum of Decision (Cordy, 1., Jun. 9, 2015) (summary. suépensiqn may be upheld
on review only if it is su‘ppaﬁ&d by a preponderance of ihg evidence). After a carcful
review of all the evidence in this case, I have concluded that, although the Board has not
proven eaag and every allegation, it has nonetheless proven ihe five violations with which
it oharged Dr, Pfanal,

The Bogrd has proven Ehat‘ Dr. Pfannl violated an ethical principle. AMA Bthies
Opinion 9.1.3 states that sexual haréssmant in the practics of medicine is unethical
because it exploits inequalities in status and interferes with an individual’s .wnrk
performance. Sexual harassment imiﬁd% any physical or vérba] conduct of a sexual
nature winch is found to interfere unreasonably with an employee’s work performancs.
Sae’Melnyche:;h%a v. 84 Lumber Co., 424 Mass. 285,290 (1997).

Dr. Pfannl, as an aitending physician in & téaching hospital and 83 co-director of
the residency training program, repeatedly fﬁlai to abserve professional boundasies. He
’would hug snd kiss, and make uﬁwelcﬂme commtents about, Rﬁidént 1. Resident 1 and
Dr. Daanheim credibly testified to the measures ihat Resident 1 took 10 avoid or kmit her
time with Dr, Pfannl because she felt uncomfortable being alone with him. This is the
dynamic that the AMA Bthics Opinion sesks to prevent, Dr. Plannl violated an ethical
principle by violating the AMA Ethics Opinion; the Board has p;'nved by a
. preponderance of the evidencs that Dr, Pfannl violated an cthical principle. The Board
may therefore discipline Dr. Pfannl. See dronoff; 420 Mass, at 834,

The Board ailéged additional harassment that it did not prove, largely because
Resident 1's festimony was inconsistent with eardier versions of the stories that she had

mmmu?xicated to hospital lawyers who investigated her complaint, Notwithstanding
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these inconsistencies, I found credible her testimony on Dr. Pfannl's behavior at work
towards her. These allegations were corro baratad by other hoxpi‘t:al Staff and supervisors,
For instance, the Board proved ihat Dr. Piannl did move closer to Resideﬁt I's
residencs after he Jeft the home that he shared with his wife. But, it did not prove that Dr.
Pfannl stalked Resident 1 while she was running, Likewise, the Board did not prove that

Dr. Planal unexpectedly came o the rock climbing gym. Rather, he and Resident 1 .

_ agreed to meet at the climbing gym and bring their children. This arrangement, made

reluctantly by Resident 1, satisfied her that nothing would happen between them becanse
their children would be present, But, Dy, Plann! showed up alone, without his‘son,
becanse hiz wife had just filed a restraining ofder against him and forbade the son fron:
going to the gym with him. This made Resident 1 wncomfortable becanse she expecied
hira 10 show up with his children, but his presence was hardly unexpected.

" Dr. Pfannl argues that I should draw a negetive inference from the fact that
Resident 1 deleted some of her text messages from around the time that he harassed her.
1 refrain from deing so because the unavailability of the texts does not lead me to any
particul:;r_ conclusion. Apparaﬁtiy, Dr. Pfann] similarly does not have access to these
texts, which presurnably both of them had aceess to at one time. Neither pariy tock any
extraordinary effort to track down the texts. In these circumstances, if I were to draw eny
inference it would be that neither party was interested in producing them.

The Board has not proven that Dr, Pfann] sexuaﬂf harassed Resident 2, Peétcrir;g
her about arl festivals and giving her a portfolio to transport her artwork and another
small gift did not have the same ofTect on Resident 2 that Dr. Pfannl’s behavior had on

Resident 1. Resident 2 was annoyed, bui she was able to go about her duties without
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difficulty. Resident 1, on the other hand, was forced to avoid Dy, Pfannl, poing so far as
to ask for the help of her fellow residents to avoid his unwanted advances and attention.
" The Board may discipline a physician who has engaged in misconduct in the
practice of medicine. See 243 CMR 1.03(5)(a)(18). The Supreme Judicial Court defined
“misconduct” in Hellman v. Board of Regisiration in Medicine, 404 Mass. 800, 804
(1989):
“Misconduct” in general, is improper conduct or wrong behavior, but as
used in speech and in law it implies that the conduct complained of was
willed and intentional, Jt is more thanthat conduct which comes sbout by
reason of ervor of judgment or lack of diligence. ¥t involves intentional
wrongdoing of lack of concem for one’s conduct. Whether or not an act
constitutes misconduct must be determined from the facts surrounding the
act, the nature of the act, and the intention of the acfor.
A physieian may be disciplined for risconduct “in 'catrying out his professional
-activities.” Forziati v. Board of Registration in Medicine, 333 Mass. 125, 130 (1955).
As co-director of the residency training program, Dr. Pfannl’s professional
responsibilities included training and supervising the pathology residents. Shortly after
becoming co-director, Dr. Pfann] was warmed to be more careful in sharing his personal
lifs. Nevertheless, Dr. Pfannl continued to openly discuss his marital struggles with
- residents he supervised. The sexuval harassment deseribed above also constituted
misconduct, His behavior made Resident 1 uncomfortable to be alone with him. The
Board hés proven that Dr., Pfann] commitied misconduct in the practice of medicine and
may discipline him pursuait to 243 CMR 1.03(5)(&)(18).
The Board has also proved that Dr. Pfann] engaged in conduct that undermines

the public confidence in the integrity of the medical profession. See Raymond, 387 Mass.

at7 lé; Levy, 378 Mass, at 527-28. The violation of ethical gnidelines and harassment of -
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residents iz conduct that undermines the public confidence in the integdiy of the medical
profession. Sze Bd of Regis‘!mﬁarr‘x in Mad. v Brendel, RIM-12-234, Recommended
Decision, st *5 (DALA 2012) (“The viclation of the [ethics} guidelines is no more than a
particular example of condict which undermines public confidence in the integrity of the
medical pmfmsio:li over which the Board has authority.” (quoting Sugarmaﬁ v.Bd of
Registration i Med. | 422 Mass, 33 8, 343-44 (1996))); »e€ also Bd. of Registration in

Med. v. Joseph, RM-08-404, Recommended Decision, at *3 (DALA 2009) (physician's

. unwelcome comments and unwelcome physical contact with residents undermined

confidence in integrity of profession). Therefore, the Board may discipline Dr, Pfannl,
See Reymond, 387 Mass. at 713; Levy, 378 Mass at 527-28,
, The Board may discipline a physician who fraudulently renews his certificate of
registration. See 243 CMR 1.03(5)(a)(1). In Massachusetts, a physician must renew his
certificate of registration every two years. See G.I. ¢. 112, § 2. “[Firaudulent intent may
be shown by proof that a party knowingly made a false statement and that the subject of
that statement was susceptible of sctual knowledge, No further proof of actual tntent tc;
deceive is required.” Fisch v. Bd. afRegis*trcszorv in Med., 437 Mass, 128, 139 (2002).
The Board has proven that Dr. Pfannl frandulently procured the renewal of his certificate
of regisiration to practice medicine in Massachusetts when he submitted his 2016
Physician Renswal Application.

Dr. Pfannl’s negative answer to question 18, part C, of the renewal application
wag false, Dr, Pfannl was investigated by HMYTP foﬂowihg ®1np§aints of his workplace
behavior in 2016, Dr. Pfannl was terminated as a result of ths investigation, but was

given the opportunity to resign which he did several days later. Dr. Pfannl argues thal he
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was not required to answer “yes” to this guestion because he resigned and because the
Board was already aware of the investigation. Dr. Pfannl was required to answer “yes” to
part C because he was the subject of an investi gatio-n by the Board, which he knew -
severs] weeks before he submitied his application, and by HMFP, His answer to part Dis
a closer call. He was tenminated by HMFP, but it appeara that a side agreement was

made hetween the hospital's lawyer and Dx;‘ PMI’S lawyer. Any formal &émement
between the two regarding how his t@inaﬁun would be charscierized is not in svidence,
1t is clear that Dr. Saffitz, who terminated Dr. Pfannl, believed that he was terminated.
But, it appears that Dr. Pfann] tendered hig resignation and that HMFP and BIDMC
consider him 1o have resigned. 1 cannol conclude therefors that his answering “no™ to
part D of Question 18 was ﬁ*augiule:nt. Dr. Pfannl fraudulently procured his 2016 renewal
of his certificate of registration and is subject to discipline by the Board pursnant 1o 243
CMR 1.03(5)(a)(1), See Fisch, 437 Mass, at 139,

Pinally, the Board has proven that Dr. Pfaﬁnl fatled to respond to its‘ Imerous
Jetters and cmails, a subpoena, and the statement of allegéﬁons. The Board began
 attempting to contect Dr. Pfannl in May 291 6 and first spoke with him sometime before
November 2016. After the initial conversation, the Board requested his phone uumb«;r in
Movember 2016, which Dr. Pfann| {inally provided on March 4, 2017, The Board sent
Dr. Pfann! a subpoens on Januery 27, 2017. He replied on the same day, informing the
Board for the first time that he was in Paraguay, Gn Jenuary 30, 2017 the Board emailed
. Piannl ﬁore questions giving him 30 days to respand; he responded to the request
March 4, 2017, and finally prm*idf:gi tﬁs Board with an ugdated phone number and

address in Paraguay. On March 13, 2017 the Board's letter requesting more information,
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giving him 30 days to respond, went unanswered. Dr. Pfannl’s failure to respond 1o the
Board violated 243 CMR 1.03(5)(a)(16), and the Board may disqix;line'him. See Bd. of -
.R_Egi;s‘ti’faﬁ&ﬂ in Med v. &Hdgg, RM-07-706, Recommended Dmisin;:i, at *49, #53
(DALA 2010), gff 'd 461 Mass, 1001 _(i()l 1).
‘ | . CONCLUSION

Based on the evidence presented at the hesring, the Board proved by a
prepondetance of the evidence that Dr. Pfarm! fraudulently procured the renewal of his
certificate of registration in 2016, eammitied misconduct in the practice of medicine,
failed to respond to a subpoena and furnish the Petitioner with information, engaged in - |
conduct that undermines the public confidence in the integrity of the medical profession,
and violated an ethical principle. Therefore, I recomnmend that the Board of Registration
in Medicine impose the discipline it believes is appropriate.
DIVISION OF AI)MINIS’IRA’I’_IVQ LAW APPEALS

Kenneth J, Forton, Bag.
Administrative Magistrate
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