COMMONWEALTH OF MASSACHUSETTS

Respondent,

Suffo]k,‘ss. ‘ l " Division of Administrative Law Appeals
Docket No, RM-18-0411

)
Board ni‘ Registration in Medxcim, )
i"etlltonu, 3
Y. )
)
Donald Berman, M.1D,, )
)
)

STIPULATION

[Jonald Be)man, M., (Respondeil). counsel {or the Respondent. and (,mnpiaim Counse
agree thal this stlpulanon shall be filed with the Admmisuauve Magxsuate for the Division of
_ Administyative Law Appeals (DALA) as a resolution of questions of matertul fact and law as sot
forth by the Statement o'[-‘Allega.tions in the abuve-captlunéd matter, Execution of this stipulntion
dé&es not constitule an admissi'o'n o denial of any allegations set lorih in the Statement of
Allegations, The Respondent admits to the St{pulated Facts desoribed below and aprees thal the
;f\dmlnisu'ativc Magistra;tc and the Board of Régis.lmﬁan In Medicine (Boued) may make he

Conclusions of Law as set-forth below,

BACKGROUND -

1. ‘The Respondent s a 1978 » ;;radualc ol the Slate University of New York. Upstate Medical
Unwm sily, and he has been hu,nsr.d to practice medicine in Mﬂssdchuselh since June 23. 1980

under certificale numbor 45965,
r;' . ' ' '
2. The Respandent has been' ficensed to practice medicine in ten (10) other jurisdictions ol

varlous times. Sore of those licenses are uclive and some have lapsed,  Accordipg to the

Federation of State Medical Boards (FSMB). the medical boaids in Conncelicut (active) and




Pennsylvania (active) have imposed discipline on the Rospondent’s licenses based upon informal

disciplibary action faken against the Respondent's license in Washington,
pli g 8

SIPULATED FAGTS
3 On December 20, 2017, the Bourd of Registration in Medicine (“BORIM”) recuived
_notification from.the FSMB that the State of Connecticul Department of Public Health Hlealtheare
Quality und Salety Branch (Connecticut Board) imposed discipline on the Respondent’ s license in
Connecticut as a result of a Stipulation of Informal Discipline that Dr. Berman entered into with

the State of Washington with respect to the Respondent's license [n that state, .

4..  The Washington Board plétced conditions on the Regpondent's license due 1o hig faifure to
obtaln the conseat of two lemale patients before performing a breast examination. his fnilure to
communicate his intention o perform said breast.examinalion‘s: and his failure o offor those
patients a chaperone prinf to the examinations, The 'Washing!on Board Order is altached as Exhibis

I and incorporated herein by reference.

5. Based on the Washington Board’s decision. the Connccticut Board of Medicine
reprimanded the Respondent's license (o practice medicing in Connecticut. and the Pennsyivanio
Board ol Medivine assessed a civil penalty against the Respondent's license to praglice modicine

in Pennsylvanla,

- CONCLUSIONS OF LAW

- A, The Respandent has violated 243 CMR 1.03(5)(a)12, by huleig been disciplioed n

another jurisdiction in any way by the proper licensing authority for rensons




substantially the same as those set forth In M.G.L. c. 112, § 5 or 243 CMR 1.03(5),

More specliically, the Respondent has:

1. engaged in conduct tbat places inlo question (e Respondent's
- compelence o practice medicing In violatlon of 243 ¢€,M.R,

1.03(a)(5)3;

2. committed misconduet in the practice of medicine In violation of 243

C.MR 1,03 (5018,

B. The l(espondenf has engaged in conduet that undermines the public confidence in the

| inteptity of the medical profession, .;‘ee Levy v, Board of Registration in Medicine, 378
Mags, 519 (1979); Raymond 1'.lBoa1'd of Reg;!.s'lralit}n in Medicine, 387 Mass, 708
(1982),

SANCTIONS

The Reéspondent, the Responden's attorney, aud  Complaint  Counsel  expressly
ackngwied_ge that the Board nmy...impose satictions against the Respondent based on the abuve
Stipulated Facts and Conclusions of Law, The Respondent, the Respondent’s allorney, and
- Complajul Counsel joinlly agree to recommend (0 the Bourd thal it impose &s a sanction a
reprimand. The parties hiereto understand that the Redommended Ss.mclion is not banding on the
Board. and that the Board may imposé a different sanction on the Respoendent,

Al the time the Bonlrd considers this Siip.u]alion, it will inform the parties of Its inclination
as to sancton, If the B;:ard’s sanction differs from the vne recommiended by the partics. the
Respandent will be given an opportunity to elther accepl or reject the proposed sanclion, 11 the

3




Respondent rejects the proposed sanction, the Respondent will be given the opportunity (o procecd
to & hearing on the merits in 2ccordance with the adjudicalory process as provided in General Laws
~ chapter 30A and 801 CMR 1.00 ¢! seq,
EXECUTION OF THIS §TIP1IJL$‘I‘[()N
It is ngreed that the approval ol this Stipulation is left {o the discretion of the Administrative
Magistrate and the Board, As {0 any matter this Stipulation leaves 1o the discretion ol the
Administrative Magistrate ot the Board, neither the Respondent, noi anvong clse acting on his
behalf hus received any p;'omises‘ or representations regarding the same,
The slgnature of thf; Respondent, his attorney. and Complaint (fu;msei are expressly
conditioned on the Adminislraliw;; Miagist‘r-azé and lhe. Board ucc;:pling this Stiputation.
"l the Administrative Magisiratc‘ tejects any provision conlalned in this Stipulation, the
entire document shall be nul‘1 and void und the matter will be scheduled for o hearing pursuant (o
. Geneyal Laws ¢, JOA and 801 CMR 1.00 et seq.
" 1I'the Board rejects any provision in this Stipulation. the entive document shatl be nuli and
void and the matter will be recommitied to DALA for a hearing pursuant to General Laws ¢, 304

and 801 CMR 1.00 et seq.-

......




Neither of the parties nor anyone ¢lse may rely on the Stipulation in these proceedings or

in any appeal therefrom,

(S

Donald Berman, M,D. " Dale
Respondent -

//ez Ad/ 5 //a"-’/;)‘é‘

Megaif Grexd Fimente], Esq, Date © *
Attomey for Respondent

%"I\"‘ ‘ . 01-09 —'zoz,sv

Erik R. Bennett, Bsq, T Date -
~ Complaint Counset :




ExmBIT 1

Washington Board Order




STATEQF WASHINGTON

DEPARTMENT OF HEALTH
Olympla, Washington 98504

RE: Donald E, Berman, MD -
Master Case No.; M2015-632
Document: S’slpulatson to Informal D;sposmon

Regardirig your request for information about the ahove-named practittoner attached is
a true and coirect copy of the document on file with the State of Washington,
Department of Health, Adjudicative Clerk Office, These records are considered
Certifiad by the Department of Health.

Certain information may have heen withheld pursuant to Washington state laws. While
thosé laws require that most records be disclosed on request they also state that’
certaln Information should not be disclosed,

The following information has bean withheld: NONE

. If you have any questions or need additional information regarding the information that
was withheld; please contact;

Customer Service' Center
P.O. Box 47865:

Olympia, WA 98504-7865
Phone: {360) 2368-4700
Fax: (360) 586-2171

You may appeal the dacision to withhold any information by writing to the Privacy
~ Officer, Department of Health, P.O. Box 47890, Olympla, WA 98504-7890.




~ STATE OF WASHINGTON
MEDICAL QUALITY ASSURANCE COMMISSION

 In the Matterof the License to Practice |
as a Physician and Surgeon of No. M20156-632 .
DONALD E. BERMAN, MD  ~ STIPULATION TO INFORMAL
License No, MDB0471576 DISPOSITION
‘ Respondent,

Pursuant to the Unlform Disclpiinary Act, Ghapter 18.130 RCW, the Medical
Quality Assurance Cominission (Commlssion) Issued a Statement of Allegations and
Summary of Evidence (Statement of 'A!Iegations) alleging the conduct described below.
Responden't does not admit any of the aj a'legations This Stiﬁulatlon to Informal
Dispositiot (Stipulation) is not formai discnpnnary actlon and shall not be construed s a
finding of unprofessiona! conduct or inabil ity to. praclice

1, ALLEGATIONS

1.1 On June 23, 2014, the state of Washmgton issued Respondent a license
to prac’dce as a physiclan. Respondent is board certified In Internal Medisine —
pulmonary dissase and critical care. Respondent's license in Washington State Is.
expired. Respondent has been'licensed as.a physiclan and practlced since 1981, and
currently holds licenses In several other states.

1.2 OnJuly 18, 2014, Respondent treated Patient A,.a 72-year old woman, for
complaints of a non- -productive permstent cough accompanied by some Increase in
shortness of breath, Patlent A ﬁad an axtensive history of emphysema. Patieni A also
. had been diagnosed with insulin-dependent diabetes. Pationt A was not wearmg a bra
under her shirt due to réduced moblilty In her shoulder.

1,3 Respondent did not communicate to Patient A that the exam would require
a bresst exam, he did nof offer Patient A an opportunity to change-Into a gown, and he
did not offer for a chapsrone {o be present. '

14  Respondent had Patient A sit up on the exam table so that he could iift the
back of her shirt and listen to her fungs. Respondent then had Palient A lie down, he
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pulled up the front of her shirt, and ha fifted hér breasts one at a‘time whila.conlinu[ng his
examination, -Patlent A abruptly sat up and Respondent apologlzed. '

1.6 . On 6r about July 18, 2014, the pulmonary clinic practice tnanager and
Respondent discussed Respondent's interaction with Paltient_'A. Respondent denled that
he had done anything improper. The practice manager explained to-Respondent that it
was the clinlc protocol to communicate with patlents regarding what was éclng {o be done
hefore téuchlng them, and that Respondent was expecled to follow the communication.
protocol, . _ ' .

18 On September 8, 201}4, Respondeni preforméd a pre-operative exam lung -
function test on Patient B to determine whether she was healthy enough for geperal - ' el
anesthesia In the course of a planned.surgery. Patient B had a history of cancer,
Respondent d[d not communlcate lo Patlent B that the pre-operative exam would include
-+ abreast exam hs did not offer Patient B an opportunity to change into a gown, and he did
" not offer for & chaperone to be: present
) 1.7 Respondent reached up under Patlent B's sh;rt while she was lying down
and he ptaced his hand on her left breast over her bra as part of a breast cancer exam,
Respondenl sensed Patiént B's discomfort and he removed his hand. Respondent did nol
ask Patlent B about her discomfor or otHerwlse communicate his purpose In placing his
hand on her breast. Respondeit did not chart that he began but did not complete the -
breast examination.

1.8 Respondant states that he has never had ¢ any complaint or action taken
against him I any jurisdlction prior to this case.

: 2, STIPULATION
21 The Commission alleges that the conduct descnbed above, if proven,
" would constetute a wolauon of RCW 18.130.180(4).
22 The partles w!sh o resolve this matter hy means of a Stipu!anon pursuant -
to RCW 18.130, 172(1).
2.3  This Stipulation is of no force &nd. effect and Is not blnding on.the parties
. unless and untH it is accepted by the Commission.
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2.4 Ifthe Commission accepls the Stlpdlation i will ba'reported to the
National Pracglti'oner Data Bank (45 CFR Part 80), t?‘xa Federation of State Medical
Boards' Physician Data Center and elsewhere as required by law,

2,6  The Staternent of Allegations and this Stipulation are public documents.
They wiil be placed on the Department of Health's website, disseminated via the
Commission's.listserv, and disseminated according to the Uniform Disciplinary Act
(Chapter 18,130 RCW). They &dre subject to disclosure under the Puldic Records Act,
Chapter 42.56 RCW, and shall remain part of Respondent's file according to the state's
records retention law and cannot be expunged.

2.8  The Commission agrees to forego further diSClpllnanj proceedmgs
* conearning the afiegations.

27 Respondept agreas to ba bound by and to successfully complete the
terms and conditions of this Informal disposition. .

28 Aviolation of the provisions of 8ection 3 of this Stipulation, if proved,
would constltute grounds. for discipline under RCW 18.130.180 and the impasition of
sanctions-under RCW 18,130.180. '

C _ ‘
. 3. INFORMAL DISPOSITION

The Commisslon and Respondent stipulate to the following terms,

34 Boundarles Coursework. Respoﬁdent must attend and succassfully
complete-either the ProBE course offered by the Center.for Personalized Education for
Physlclans (CPEP) Denver, CO or Malntalning Proper Boundaries course offered by the
Vanderblit University Medical Center's Gentar for Professional Health, Nashville, TN.
Coursework must be completed within six (8) months of the effective date of this
Stipulation. Successful éomplet}on'means that Reapondent must recelve an unconditional

pass at the conclusion of the course. Re,sbondent must submit to the Commission coples
of any papers that he.is required o produce as part of the coursework and his gertificate
of completion. o

3.2  Patient Communications Coursework. Respondent must altend and

'sucoessfuliy complete the Managing Difficult Comminications in Medical Practice.course
offered by Case Western Reserve Unaversny and the Mt Smai Skills and Snmulalion
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Center, Cigvgiand. OH. Coursework must be-eompleted within 8ix (6) months of the
effective date of this Stipulatlon. Successful completion means that Respondent must
recelve an unconditional pass at the conclusion of the coursé. Respondant must submit
to the Commission coples of any papers that he Is requlred to produce as part of the

" colrsework and his certificate of completion.

33 Examination Protocol. Respondent must explain to female patients the
purpose of any examination involving the exposure or fouching of braasts or genitalla prior
to performing the examination while practiclng In W;ash{ngton State. Further, Raspondent
must offer fernale patients an opportunity to change Into a'gown and for a chaperone (o
" he present before performing any such examination.

3.4  Personal Disclosure, Respondent must providé a copy of this Stipulation to
the department chalr or medical director where he rhéy b emptoyed as a'physician or
possess privileges when practuolng in the statta of Washington, :

3.5 Personal Reports, Respondent shall submit pérsonal reports to the
Comm[sslon disclosing whether there are complaint investigations pending before a '
llcénsing' authority in any state where he practices medicine. Respondent’s personal
reports also must identify dates.and persons who were provided a copy of this Slipulation
pursuant to Paragraph 3.4 above, The first report shall be dua thiy (30) days from the
effective date of this Stipulation and reports shall be submitted every three (3) months
thereafter until this Stipulation Is terminated. Respondent should send reports {o:
Compliance Officer, Medicab Quality Assurance Commission, PO Box 47866, Olympla,

.Washmgton 08504-7866, ‘

3,8  CostReimbursement. Respondent agrees to remburse costs to the -
Commission in the amount of one thousand doélars_($1 ,000.00) which must be received by
the Commisslon within twelve (‘i2) months of the effective date of thls Stipulation, The
reimbursement shall be paid by ceriified or cashier's check or money order, made payable‘
{o the Department of Health and mailed to the Oepartment of Health, Medical Quality
Assurance Commission at P,O. Box 1099, Olympla, Washington 98507-1098.

3.7. Termmat:on of Stipulation, Respondent may petmon the Commission in

_ writing to terminate this Stipulation no sooner than one (1) year from the effective date of
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- y
this Stipulation. The Commission wlll issue a notice scheduling a date and time for

Respondent to appear, unless the Commission walves the need for an appearance.
3.8 Obey Laws, Respondent must chey all federal, state and local laws and
all administratiy}e. rules governing the practice of the profession in Washington,
3.8 Costs, Respondent must assume all cosls of complying with this Stiputation.
. 3.10 Violations, If Respondeni violates any provision of this Stipulalion’in any
‘reSpect the Commission may take further actlon against Respondent's license,
3.11 Change of Address, .Respondent must inform the Commission and the
Adjudicative Clerk Office In wrifing, .of changes In his address of record within thirty (30)
days of such change.

. 342 Effective Date, The effactive’ daie of this Stlpulation to, lnformal Disposition
Is ihe date the Adjudicative Clerk Office. piaces the sugned Stipuiation’into the U.S, mall.

f required, Respondent shall not submit any fees or comp%iance documer)ts until after the
. effective date of this. Stipulation. |

4, CO'MPLIJ"\NCE WITH SANCTION SCHEDULE |

41 The Corhmission applies WAC 246-16-800, et seq., to determine approptiate
" sanctions, incll}dingzsﬂpulations to informal dispositions undet RCW 18.130.172.
Respondent's alleged conduct falts In Tier A of the "Practice Below Standard of Cars”
schedule, WAC 246-18-810. Respondent’s alleged failure to appropriately communlcate
with patients before touch‘lng them In the course of performing physical examinations and
his allsged fallure to present patiants with gownlchaperone options prior to the start of
exarnination caused minimal patient harm or a risk of patient harm. However, the patiire of
the touching caused hoth patienls o take great offense,

.42 WAG 246-16-800(3)(c) directs the Commisslon to identlfy aggraveting or
mitigating factors to determine eppropriate sanctions, Hls mitlgéling that Respondent
has a lengthy history in practice, has had a distingulshed career: Respondenl states
that he has not had any complaint o actiph taken against him In any jurlsdiction prior o
this case, Respondent's alleged conduct was not intentional as he sought to deliver
health services to these two patlents that went beyond ihe scope of thelr referral.
However; Respondent falled to appreclate the way that female pattent care has changed
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In recent yaars, Itis aggravatfng that Respondant was Involved in two Incldents of poor
. communoatlons and that bothpauanis ware emoﬂonaily Impacted.

43 Thra sancliori tetms rangs from 2 lnimum of zero to & maximum ofthree
years in duration, WAG 248-16- -800(3)(d) slales |hat the stamng paint for the duration of
oversight ts the m!dgile of the range and then aggravatlng and mitigating faolors move the
appropﬂate eanclmna towwds the maxrmum or mlnimum ends of tha range, The factots
hoted i thls sanction schedula analysis justify aterm In the low- middle end of the.

~ aancuon range Thlé Stlputation requires Respondent fo complate ah extensive course of

’ contlnuing medical edu¢alion to.ddrass an allegsd knuwiadga def‘c]t to oommun'!caie; with .

and prolact famale patlents, to maka personal reports, and to make maximum cost
folmbursement, The sanclions stated In this Stipulation ara sufficlent to proteot the publle
arid enaure that simfjar a!laged viotations do not occur

g, RESPONDENT'S ACCEF’TANCE
o DONALD £ BERMAN M, Respondant, cért!ly 1ha% | hava read thla S!ipuiatlon
to Informal D{sposltion In fts entiraty; that my counsel of récord, GERALD R_. ‘}‘ARUTIS,
has fﬁllyf explained the legal elgnlifcanca and consequadce of if; that | fully understand and
agrea 1o all of I(; and that it may be presented to the Commission W{ihout My appearance,
' {f the Commission accepts the Stlpu!adonfm Informal Disposition, I understand that Iwill”

recolve a sifjned copy.

- bl

ND, M20_15-532

79&*%%1 /0 Z&/é
© DONALD E. B!‘RMAN MD DATE 7
RE&P “/ ,
@;‘,2 / JO/ Y &
'GERALD R. TARUTTS, WSB #4590 DATE .
ATTORNEY FOR RESPONDENT ' :
p
i ,
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8, COMMISSION’'S ACCEPTANCE -

The Commisswn accepts this Stipulation to Informal Dtsposmon “All pames shall

be bound by its terms and conditions, '

DATED: __ f.b({ ( , 2016.

STATE OF WASHINGTON -
- -MEDICAL QUALITY ASSURANOE COMMISSION

%, W%/

'PANEL CHAIR

{

PRESENTED BY: '

LAWRENCE J. BERG, WSBA#22334 - _
DEPARTMENT OF HEALTH STAFF ATTORNEY ‘
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