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ASSOCIATION OF WESTON ACTIVE AND RETIRED EMPLOYEES & 
others ' vs. TOWN OF WESTON. 

1 Susan Majors and Jay Majors. 

COMMONWEALTH OF MASSACHUSETTS APPEALS COURT 

2009 Mass. App. Unpub. LEXlS 647 

July 30,2009, Entered 

NOTICE: DECISIONS ISSUED BY THE AP- 
PEALS COURT PURSUANT TO ITS RULE 1 :28 
ARE PRIMARILY ADDRESSED TO THE PAR- 
TIES AND, THEREFORE, MAY NOT FULLY 
ADDRESS THE FACTS OF THE CASE OR THE 
PANEL'S DECISIONAL RATIONALE. MORE- 
OVER, RULE 1:28 DECISIONS ARE NOT CIR- 
CULATED TO THE ENTIRE COURT AND, 
THEREFORE, REPRESENT ONLY THE VIEWS 
OF THE PANEL THAT DECIDED THE CASE. A 
SUMMARY DECISION PURSUANT TO RULE 
1:28, ISSUED AFTER FEBRUARY 25, 2008, 
MAY BE CITED FOR ITS PERSUASIVE VALUE 
BUT, BECAUSE OF THE LIMITATIONS 
NOTED ABOVE, NOT AS BINDING PRECE- 
DENT. 

DISPOSITION: [*I] Judgment affirmed. 

JUDGES: Katzmann, Meade & Sikora, JJ. 

OPINION 

The Association of Weston Active and Retired 
Employees (association), Susan Majors, and Jay 
Majors (collectively, plaintiffs), appeal from a deci- 

ance plan. In May, 2002, the town had formally 
accepted the optional provision of G.L. c.32B, § 18, 
enabling municipalities to utilize Medicare bene- 
fits for retirees. When a municipality adopts the 
insurance program of G. L. c. 32B, retirees eligible 
for enrollment in Medicare Part A are required to 
transfer from their municipality-offered health plan 
to the Medicare extension plan provided that the 
benefits are of "comparable actuarial value" to the 
retiree's existing coverage. 

2 Medicare is the Federal government's 
[*2] health insurance program for the elderly 
and the disabled. The Medicare program 
consists of two basic components of cover- 
age, Part A and Part B, as defined, infia. 
3 Medicare extension coverage is defined in 
G. L. c. 32B, § 2, as amended by St. 1975, c. 
806, 5 2, as "a program of hospital, surgical, 
medical, dental and other health insurance 
for such active employees and their depend- 
ents and such retired employees and their 
dependents . . . as are eligible or insured un- 
der the federal health insurance for the aged 
act [Medicare] ." 

sion of a Superior Court judge denying their motion In November of 2003, the town notified Mr. 
for summary judgment and allowing the defendant Majors and others similarly situated that, pursuant 
town of Weston's (town) cross motion for summary to G.L. c.32B, § 18, they had to enroll in the town's 
judgment. For the following reasons we affirm. 4 Medicare extension plan. The Majorses informed 

1. Background. The following undisputed facts 
emerge from the summary judgment record. In June 
of 2002, Susan Majors retired from her position as a 
teacher in the town. She and her husband Jay Ma- 
jors continued their enrollment in Blue Cross-Blue 
Choice (Blue Cross), a town-offered health insur- 

the town that they wished to continue their Blue 
Cross coverage, but on July 1, 2004, the town re- 
quired them, and other similarly situated retirees 
and their spouses, to change to Medicare. Under the 
new plan, the town made available Medicare Parts 
A and B coverage, and a privately administered 
extension plan. The town has paid the Medicare 



Part A premiums, but the retirees have paid the 
Medicare Part B premiums. 

4 Mrs. Majors was similarly notified when 
she became [*3] eligible in May, 2004. 
5 Medicare Part A, 42 U.S.C. § 1395c 
(2000), provides for the payment of inpatient 
hospital and related posthospital benefits on 
behalf of eligible individuals. 
6 Medicare Part B, 42 U.S.C. $ 1395j 
(2000), establishes a voluntary, supplemental 
insurance program intended for the payment 
of physicians and certain other outpatient 
services. 

The gravamen of the plaintiffs' claims is that 
the town's nonpayment of Medicare Part B premi- 
ums and Medicare extension plan premiums im- 
poses on active and retired employees burdens 
greater than, and not actuarially comparable to, 
their responsibilities and benefits under their preex- 
isting enrollment in the Blue Cross plan. Affidavits 
from three retired married couples (members of the 
association) detailed their monthly aggregate pre- 
miums for similar coverages ranging from $ 233 to 
$ 293 more than their preexisting payments. As 
relief, the plaintiffs seek a declaration of invalidity 
of the town's Medicare-related program for lack of 
the statutorily required actuarial comparability, and 
injunctive orders against its enforcement until the 
town achieves actuarial comparability. 

7 The three couples do not include the 
named plaintiffs, [*4] Susan and Jay Majors. 
Nor do we have any financial data from the 
Majorses. We assume that their position is 
categorically similar to those of the three 
couples. 

2. Standard of review. With the same record as 
the motion judge, we review de novo the allowance 
of summary judgment. Matthews v. Ocean Spray 
Cranberries, Inc., 426 Mass. 122, 123 n.1, 686 
N.E.2d 1303 (1997). We assess the factual materials 
in the light most favorable to the nonmoving or op- 
posing party and then determine whether all mate- 
rial facts are established and whether the applicable 
law entitles the movant to judgment. Augat, Inc, v. 
Liberty Mut. Ins. Co., 410 Mass. 117, 120, 571 
N.E.2d 357 (1991). 

We agree with the result reached by the motion 
judge and with his reasoning. He correctly ruled 
that the town was entitled to summary judgment 
because (1) a literal analysis of G.L. c. 32B, $ $ l l C  
and 18, supports its position that it has the option, 
but not the duty, to pay the Medicare Part B premi- 
ums; and (2) the plaintiffs did not present sufficient 
evidence to create the necessary genuine issue of 
material fact that the new plan failed the test of "ac- 
tuarial comparability." 

3. Discussion. a. Interpretation of G.L. c. 32B. 
The judge viewed the issue as one [*5] of statutory 
construction of provisions in G.L. c. 32B. The in- 
terpretation of a statute is a matter of law typically 
suitable for disposition by summary judgment. 
Middleborough Gas & Elec. Dept. v. Middlebor- 
ough, 48 Mass. App. Ct. 427, 431, 721 N.E.2d 936 
(2000). The long-standing Massachusetts canon is 
that "a statute must be interpreted according to the 
intent of the Legislature ascertained from all its . 
words construed by the ordinary and approved us- 
age of the language, considered in connection with 
the cause of its enactment, the mischief or imper- 
fection to be remedied and the main object to be 
accomplished, to the end that the purpose of its 
framers may be effectuated." Yeretsky v. Attleboro, 
424 Mass. 315, 319, 676 N.E.2d 11 18 (1997), quot- 
ing from Board of Educ, v. Assessor of Worcester, 
368 Mass. 51 1, 513, 333 N.E.2d 450 (1975). 

8 GeneralLaws c. 32B addresses the subject 
of insurance for employees of municipalities. 

The statutory framework of G.L. c. 32B author- 
izes a municipality to convert from an entirely pri- 
vate insurer health coverage system to a program 
containing Federal Medicare coverage. This con- 
version transfers a portion of the premium burden 
from financially strapped municipalities onto the 
Medicare system and the [*6] broad support of 
Federal payroll taxes. 

General Laws c. 32B is a local option chapter. 
See G.L. c.32B, J 10. Section 1 l C  of G.L. c. 32B, 
discussed inj?a, specifically addresses the subject of 
Medicare extension coverage. Towns must adopt 
separately several sections of c.32BY including $18, 
by a town vote. Once accepted, j' 18 requires retir- 
ees eligible for enrollment in Medicare Part A "to 
transfer to a medicare extension plan offered by the 
governmental unit under section eleven C or section 



sixteen; provided, that benefits under said plan and 
Medicare part A and part B together shall be of 
comparable actuarial value to those under the re- 
tiree's [prelexisting coverage." G.L. c. 32B, $ 18, 
inserted by St. 1991, c. 138, $ 122. 

Here, the dispute centers on language in G. L. c. 
32B, $$I IC, 11C(e), and 18. First, § 1 IC(e) man- 
dates that municipal employees and retirees carry 
Medicare supplemental or extension coverage. 
Next, the first paragraph of $ 11C 'O states that the 
municipality may pay the premiums for these Medi- 
care extension coverage benefits. And lastly, $18 of 
c. 32B provides the final critical segment of lan- 
guage: "benefits under . . . medicare part A and part 
B together shall [*7] be of comparable actuarial 
value to those under the retiree's [prelexisting cov- 
erage." G. L. c.32B, $18. 

9 "The medicare extension coverage per- 
mitted by this section shall be mandatory, 
rather than optional, for any governmental 
unit that accepts section eighteen." G. L. c. 
32B, $ llC(e), inserted by St. 1991, c. 138, $ 
121. 
10 General Laws c. 32B, j 11 C, first par., 
as amended through St. 1996, c. 366, $ 9, 
provides that, "Upon acceptance of this chap- 
ter . . . [a governmental unit shall provide to 
retirees] who are eligible for coverage under 
the federal health insurance for the aged act, . 
. . a policy or policies of group general or 
blanket insurance providing . . . health insur- 
ance, to be known as optional medicare ex- 
tension. Said policy or policies shall consist 
of one or more schedules of benefits which, 
as determined by the appropriate public au- 
thority, . . . may include on behalf of any per- 
son insured under this section the payment of 
any premium which may be required by the 
federal health insurance for the aged act, to 
be paid by any enrollee thereof' (emphasis 
supplied). 

The plaintiffs contend that an integrated, har- 
monious interpretation of G. L. c. 32B, $§ 11C(e) 
and 18, changes [*8] the optional benefit payment 
language in $ 11 C to a mandatory obligation requir- 
ing the town to pay the plaintiffs' Medicare Part B 
premiums. This interpretation does not comport 
with the statute's plain language. Subsection (e) of $ 

11C requires municipalities to make available 
Medicare extension coverage, but not to pay the 
premiums of Medicare Part B coverage. See notes 9 
and 10, supra. The language does not merge a mu- 
nicipality's duty to make coverage available with a 
duty to pay the premiums for that coverage. 

Therefore, we interpret the language of G. L. c. 
32B, § 1 IC, to mean that the governmental unit may 
pay premiums on behalf of retirees. This view com- 
ports with our interpretation of c. 32B as "a com- 
prehensive statute" allowing municipalities to ob- 
tain "a volume of purchasing power sufficient to 
assure that their employees will receive the highest 
possible level of benefits at the lowest possible net 
cost." Middleborough Gas & Elec. Dept. v. Middle- 
borough, 48 Mass. App. Ct. at 429-430, quoting 
from Connors v. Boston, 430 Mass. 31, 37, 39, 714 
N. E. 2d 335 (1999). 

b. "Comparable actuarial value." Alternatively, 
the plaintiffs argue that we must apply G. L. c. 32B, 
$ lIC(e), in conjunction with [*9] G.L. c.32B, $ 
18, in order to render their current coverage compa- 
rable to their former coverage, as mandated by $18. 
They assert that the required premiums under the 
new system are not "of comparable actuarial value 
to those under the retiree's [prelexisting coverage." 
See G.L. c.32B, $ 18. Therefore, they contend, to 
achieve the required actuarial comparability, the 
town must assume payment of their Medicare Part 
B coverage. 

However, as the motion judge observed, the 
plaintiffs did not factually support this argument at 
the summary judgment stage. The plaintiffs had the 
burden of furnishing a specific working definition 
of "actuarial comparability" and did not do so. Un- 
fortunately the definitions provision of c. 32B ( $2) 
does not give us a specific meaning of actuarial 
comparability. Upon a motion for summary judg- 
ment, plaintiffs cannot rely on allegations in the 
complaint, but must present concrete evidence to 
support their claims. See Kourouvacilis v. General 
Motors Corp., 41 0 Mass. 706, 71 1-712, 575 N. E.2d 
734 (1991). 

The affidavits of the three retired couples attest- 
ing to monthly premiums of $ 233 to $ 293 greater 
than those required for preexisting similar coverage 
are not sufficient to generate [*lo] a genuine issue 
of material fact of a lack of actuarial comparability. 



Conspicuously absent is an expert's definition of 
that term in the circumstances of the municipal 
adoption of a Medicare-anchored program. The 
judge weighed the affidavits, but concluded that the 
plaintiffs had "failed to present any evidence that 
their current coverage is not of comparable actuarial 
value to their [former] Blue Cross benefits -- other 
than the fact that now they must pay medicare part 
B premiums." He went on to observe that municipal 
retiree premiums remained variable according to 
"statutory requirements and the local political proc- 
ess." 

In support of its summary judgment motion, the 
town submitted an affidavit from its manager, re- 
counting his efforts to assure compliance with the 
provisions of J 18 for actuarial comparability of the 
aggregate coverage of Part A, Part B, and any sup- 
plemental plan. That information also does not fur- 
nish a clear and systematic explanation of actuarial 
comparability for the present circumstances. 

As of the hearing of the parties' cross motions 
for summary judgment on March 19,2007, discov- 
ery had been closed for almost seven months, and 
the parties showed no intentions [*Ill of introduc- 

ing additional factual support for their contentions. 
Without the offer of expert explanation of the appli- 
cation of actuarial comparability to the circum- 
stances of the association members, the plaintiffs 
had "no reasonable expectation of proving an essen- 
tial element" of their case: the lack of actuarial 
comparability of aggregate Part A, Part B, and sup- 
plemental coverages under the old and new pro- 
grams; consequently the town was entitled to the 
entry of summary judgment. Id. at 716. " 

11 We do not rule that the town's retirees 
could not assert a claim as a matter of law. 
We do conclude that the present record fails 
to present a workable meaning of the neces- 
sary standard of actuarial comparability. We 
do not, and cannot, express any view of the 
merits possible from a fully developed re- 
cord. 

Judgment afirmed. 

By the Court (Katzmann, Meade & Sikora, JJ.) 

Entered: July 30,2009. 



CITY OF BOSTON vs. BOSTON POLICE PATROLMEN'S ASSOCIA- 
TION. 

APPEALS COURT OF MASSACHUSETTS 

74 Mass. App. Ct. 379; 907 N.E.2d 241; 2009 Mass. App. LEXIS 723 

March 12,2009, Argued 
June 5,2009, Decided 

PRIOR HISTORY: [* * * 1] 
Suffolk. Civil action commenced in the Superior 

Court Department on May 4, 2007. The case was 
heard by Thomas E. Connolly, J. 
City of Boston v. Boston Police Patrolmen's Ass'n, 
2008 Mass. Super. LEXIS 66 (Mass. Super. Ct., 
2008) 

COUNSEL: John M. Becker, for the defendant. 

Nicole I. Taub, for the plaintiff. 

JUDGES: Present: Green, Brown, & Wolohojian, 
JJ. 

attempted to cut in front of a red car in an adjacent 
lane. After an exchange of words between the oc- 
cupants of the two cars, the driver of the red [***2] 
car, Michael Faysal, and the occupants of Docanto's 
car left their respective vehicles. The initial verbal 
confrontation suddenly escalated into a physical 
altercation when Faysal took a boxing stance, ap- 
parently provoking Docanto's companions. As Fay- 
sal was outnumbered, he suffered numerous blows 
from his assailants. Security guards eventually 
called police, but Docanto and his group had left 
before they arrived. Before Docanto's group left, 
Docanto folded up the license plate of his car, in an 
attempt to conceal the identity of the car's owner. 1 

OPINION BY: BROWN 
1 Both the arbitrator and the Superior Court 
judge highlighted this fact as an aggravating 
factor in evaluating Docanto's conduct. 

OPINION In 2004, Docanto was charged with assault by 
[**242] [*379] BROWN, J. This appeal by means of a dangerous weapon (shod foot) in Boston 

the Boston Police Patrolman's Association (union) Municipal Court. He admitted to sufficient facts on 
challenges a judgment of the Superior Court that February 25, 2005, and the case was continued 
vacated an arbitration award to Officer Noel Do- without a finding for one year. On October 5,2004, 
canto of the Boston police department. We affirm the Boston police department brought internal ad- 
the judgment. ministrative charges against Docanto relating to the - - 

The Superior Court judge's decision focused on same incident; ~ o c a n G  was terminated on &ch 3, 

the following findings of the arbitrator. On the night 2005, because the administrative charges had been 

of December 20, 2003, Docanto, his girlfriend, his sustained. 

younger brother, and a friend of the brother went The union grieved the termination decision pur- 
out in Docanto's car. After parking in the Prudential suant to the provisions [***3] of its collective bar- 
Center garage, they went to a nightclub. They re- gaining agreement with the city. The arbitrator con- 
turned to the car with another of Docanto's brothers cluded that Docanto's conduct in the Prudential 
and two of that brother's friends around 2:00 A.M.. Center garage was "offensive, way out-of-line and 
Docanto's younger brother was driving the car when worthy of substantial discipline." The arbitrator re- 
the following events transpired. duced the termination to a six-month suspension 

[*380] Docanto's car approached a closed 
cashier's lane at the garage exit, then backed up and 

and ordered reinstatement with back pay and bene- 
fits. The city appealed pursuant to G. L, c. ISOC, § 



ll(a)(3), inserted by St. 1959, c. 546, 5 1, which 
explicitly states that the Superior Court "shall" va- 
cate an arbitration award where "the arbitrators ex- 
ceeded their powers or rendered an award requiring 
a person to commit an act or engage in conduct 
prohibited by state or federal law." 

A reviewing court usually accords great weight 
to the parties' election, particularly from collective 
bargaining agreements, to submit a dispute to arbi- 
tration. See Boston v. Boston Police Patrolmen's 
Assn., 443 Mass. 813, 818, 824 N.E.2d 855 (2005) 
(Boston), and [*381] cases cited. General Laws c. 
150C f 11, enumerates narrow grounds upon which 
a court may vacate an arbitration award. [**243] 
The Supreme Judicial Court mandates the following 
three-part de novo analysis to ascertain whether the 
order to vacate the arbitration award adheres to j 
I I (a) (3) requirements. [***4] See Boston, supra at 
818-819. "First, the public policy must be well de- 
fined and dominant, and is to be ascertained by ref- 
erence to the laws and legal precedents and not 
from general considerations of supposed public in- 
terests." Sheriff of Sufolk County v. Jail Officers & 
Employees of SufSolk County, 68 Mass. App. Ct. 
903, 904, 860 N.E.2d 963 (2007), S.C., 451 Mass. 
698, 888 N.E.2d 945 (2008) (quotations omitted). 
Second, the conduct involved cannot be "disfavored 
conduct, in the abstract." Massachusetts Hy. Dept. 
v. American Fedn. of State, County & Mun. Em- 
ployees, Council 93, 420 Mass 13, 17, 648 N.E.2d 
430 (1995) (quotations omitted). Third, "the arbitra- 
tor's award reinstating the employee [must violate] 
public policy to such an extent that the employee's 
conduct would have required dismissal. Merely 
showing that the conduct is disfavored by public 
policy is not sufficient." Bureau of Special Investi- 
gations v. Coalition of Pub. Safety, 430 Mass. 601, 
605, 722 N.E.2d 441 (2000) (quotation and citation 
omitted). 

The question of public policy is ultimately one 
for resolution by courts, not arbitrators. See id. at 
603; Boston, supra at 818; Sherifof SuSfolk County 
v. Jail Oflcers & Employees of Suffolk County, 451 
Mass. 698, 700, 888 N.E.2d 945 (2008). That 
[***5] said, given the "strong public policy favor- 
ing arbitration . . . the judiciary must be cautious 
about overruling an arbitration award on the ground 
that it conflicts with public policy." Bureau of Spe- 

cial Investigations v. Coalition of Pub. Safity, supra 
at 603-604 (quotations omitted). 

The union concedes that the instant case pre- 
sents facts that meet the first two parts of the 
aforementioned test. Its principal argument seems 
to hinge on whether Docanto's conduct was such 
that would have required termination, as he neither 
pleaded guilty to, nor was convicted of, the con- 
temporaneous criminal charge. But cf. Hopkins v. 
Medeiros, 48 Mass. App. Ct. 600, 613, 724 N.E.2d 
336 (2000). This argument is off the mark. 

"For an arbitration award to violate public pol- 
icy, it need not violate the letter of a statute"; rather, 
felonious misconduct sufficiently meets the stan- 
dard. Boston, 443 Mass. at 820. See [*382] Bu- 
reau of Special Investigations v. Coali!ion of Pub. 
Safety, supra at 604-605. "The Legislature has for- 
bidden persons found to have engaged in such [fe- 
lonious] conduct from becoming police officers 
and, by implication, from remaining police offi- 
cers." Boston, supra at 821. The union's lawyer 
conceded at oral [***6] argument that Docanto's 
termination would have been required had he been 
convicted of assault by means of a dangerous 
weapon. The fact that the charge did not result in a 
conviction does not alter the equation. "It is the fe- 
lonious misconduct, not a conviction of it, that is 
determinative." Id. at 820. 

We recognize that the nature of the felonious 
conduct in the present case may be viewed in some 
respects as less egregious than that involved in Bos- 
ton. However, the critical factor is that the conduct 
was felonious -- not the degree or nature of the fel- 
ony. As stated in Boston, supra at 821, and the un- 
ion itself acknowledges, persons who have engaged 
in felonious conduct may not be police officers. 
Moreover, for us to engage in a particularized 
evaluation of the relative seriousness of the feloni- 
ous conduct involved [**244] in one case as com- 
pared to another would derogate from the value of 
clarity and predictability in applying the narrow 
public policy exception to the general rule favoring 
finality of arbitration. 

Based on the foregoing, we affirm the Superior 
Court's judgment vacating the arbitration award. 

So ordered. 



CITY OF BOSTON vs. COMMONWEALTH EMPLOYMENT RELA- 
TIONS BOARD & another. ' 

1 Boston Police Patrolmen's Association, intervener 

SJC-10216 

SUPREME JUDICIAL COURT OF MASSACHUSETTS 

453 Mass. 389; 902 N.E.2d 41 0; 2009 Mass. LEXH 41; 186 L.R.R.M. 2097 

December 1,2008, Argued 
March 16,2009, Decided 

PRIOR HISTORY: [***I] 
Suffolk. Appeal from a decision of the Labor Re- 

lations commission. The Supreme Judicial Court 
on its own initiative transferred the case from the 
Appeals Court. 

COUNSEL: Robert J. Boyle, Jr. (John Foskett with 
him), for the plaintiff. 

Bryan C. Decker (Patrick Bryant with him), for the 
intervener. 

Cynthia A. Spahl, for the defendant, submitted a 
brief. 

Ira Fader, for Massachusetts Teachers Association, 
amicus curiae, submitted a brief. 

Philip Collins, Tim D. Norris, & Daniel C. Brown, 
for Massachusetts Municipal Association, amicus 
curiae, submitted a brief. 

JUDGES: Present: Marshall, C.J., Ireland, Spina, 
Cowin, Cordy, & Botsford, JJ. 

OPINION BY: COWIN 

OPINION 

[**412] [*390] COWIN, J. The city of Bos- 
ton (city) appeals from a decision of the Labor Re- 
lations commission (commission) that held that 
the city had committed unfair labor practices in its 
dealings with the Boston Police Patrolmen's Asso- 
ciation (union), the exclusive bargaining representa- 

tive for the city's uniformed police employees. 3 

Specifically, the commission concluded that the 
city's unilateral decision to adopt the partial public 
safety exemption under the Federal Fair Labor 
Standards Act, 29 U.S.C. j'§ 201 et seq. (2000) 
(Act), for the purpose of computing future overtime 
compensation [***2] owed to city police officers 
constituted a breach of the city's duty to bargain 
with the union in good faith under G. L. c. ISOE, j' 
10 (a). See 29 U.S. C. § 207(k) (2000). The commis- 
sion further determined that the city failed to share, 
in a timely fashion, information related to this deci- 
sion that was reasonably necessary for the union to 
carry out its role as bargaining agent, thus commit- 
ting an unfair labor practice in violation of G. L. c. 
150E in that respect as well. The commission or- 
dered the city to bargain and ordered monetary re- 
lief to compensate for economic losses incurred by 
the employees as a result of the city's unilateral 
adoption of the exemption. 

2 The commission's name was subsequently 
changed to the Commonwealth Employment 
Relations Board. See St. 2007, c. 145, 5 5. 
We refer to it as the commission for purposes 
of this decision. 
3 As its name suggests, the union represents 
uniformed patrol officers on the city's police 
force, excluding detectives. 

The city claims that the commission's decision 
was erroneous because the partial public safety ex- 
emption constitutes a federally protected right 
which preempts what would otherwise be the city's 
State law obligation to bargain [***3] collectively 
on the subject. [*391] Like the commission, we 



conclude that the Act does not preempt the city's 
State law obligation to bargain in good faith regard- 
ing its decision whether and in what manner it will 
take advantage of the exemption, and that the city 
committed a breach of its duty to bargain with the 
union. Therefore, we uphold the commission's deci- 
sion that the city engaged in an unfair labor practice 
by refusing to bargain. We also uphold the commis- 
sion's [**413] decision that the city's failure to 
share information with the union in a timely fashion 
constituted an unfair labor practice. Finally, we 
conclude that the commission acted within its rea- 
sonable discretion in authorizing monetary damages 
as a remedy for the city's violation. 

Statutory and regulatory pamework. The Act 
establishes "a comprehensive remedial scheme re- 
quiring a minimum wage and limiting the maxi- 
mum number of hours worked, absent payment of 
an overtime wage for all hours worked in excess of 
the specified maximum number." Lamon v. 
Shawnee, 972 F.2d 1145, 1149 (IOth Cir. 1992), 
cert. denied, 507 U.S. 972, 113 S. Ct. 1414, 122 L. 
Ed. 2d 785 (1993). Section 207(a) of the Act gener- 
ally requires employers to compensate employees at 
a premium rate of 1.5 [***4] times the "regular 
rate" of hourly compensation for all hours worked 
in excess of forty hours in a seven-day work period. 
See 29 U.S.C. $207(a)(I) (2000). 

Public agencies, including municipal employ- 
ers, however, are allowed a partial exemption from 
j 207(a)'s requirements for "employee[s] in fire 
protection activities or . . . law enforcement activi- 
ties." See 29 U.S.C. j 207fi). A municipality may 
take advantage of this partial exemption by adopt- 
ing a longer work period for the purpose of calcu- 
lating overtime, provided that the work period is at 
least seven but no more than twenty-eight days 
long. See id. at j 207(k)(2). Such employers must 
compensate employees at the premium, time-and- 
one-half rate [*392] only if employees work a 
greater number of hours than that prescribed by the 
United States Department of Labor's regulations for 
the particular work period the employer has chosen. 
See id. at j 207(k)(l) & (2). See also 29 C.F.R. j 
553.230 (2006). As the United States Court of Ap- 
peals for the First Circuit has explained, "[tlhe ef- 
fect of the j 207(k) partial exemption is to soften 
the impact of the [Act's] overtime provisions on 
public employers . . . ." O'Brien v. Agawam, 350 

F.3d 279, 290 (1st Cir. 2003). [***5] The statute 
and its accompanying regulations achieve this effect 
in two ways. First, the exemption "raises the aver- 
age number of hours the employer can require law 
enforcement and fire protection personnel to work 
without triggering the overtime requirement." Id. 
Second, the availability of a longer work period 
"accommodates the inherently unpredictable nature 
of firefighting and police work," because generally 
speaking, "[tlhe longer the work period, the more 
likely it is that days of calm will offset the inevita- 
ble emergencies, resulting in decreased overtime 
liability." Id. 

4 Title 29 C.F.R. j 553.224(a) (2006) ex- 
plains that: 

"As used in [29 U.S.C. j 
207fi) (2000)], the term 'work 
period' refers to any established 
and regularly recurring period 
of work which, under the terms 
of the Act and legislative his- 
tory, cannot be less than 7 con- 
secutive days nor more than 28 
consecutive days. Except for 
this limitation, the work period 
can be of any length, and it 
need not coincide with the duty 
cycle or pay period or with a 
particular day of the week or 
hour of the day. . . ." 

Facts and proceedings. We summarize the 
commission's factual findings, each of which is 
supported by substantial evidence. [***6] See 
Trustees of Forbes Library v. Labor Relations 
Comm'n, 384 Mass. 559, 568, 428 N.E.2d 124 
(1981). As mentioned, the union is the exclusive 
collective bargaining representative for a bargaining 
unit of uniformed police patrol officers employed 
by the city's police department. The city and the 
union have been parties to a series of collective 
bargaining agreements (CBAs), the most recent of 
which covered a period [**414] from July 1, 1996, 
to June 30, 2002. Article IX, 5 3, of the CBA de- 
fines "[olvertime [s]erviceW as "[all1 assigned, au- 
thorized or approved service outside or out of turn 
of an employee's regular scheduled tour of duty . . . 



including service on an employee's scheduled day 
off, or during his vacation, and service performed 
prior to the scheduled starting time for his regular 
tour of duty, and service performed subsequent to 
the scheduled time for conclusion of his regular tour 
of duty." Overtime service is compensated at a pre- 
mium rate [*393] compared with ordinary officer 
service. Article IX, 5 4, of the CBA provides that an 
officer who "performs overtime service . . . shall 
receive, in addition to his regular weekly compensa- 
tion, time-and-one-half his straight-time hourly rate 
for each hour [***7] of overtime service." The 
"straight-time hourly rate" is defined as "one forti- 
eth of an employee's regular weekly compensation." 

5 Although the record does not indicate 
whether a successor CBA has been reached, 
counsel informed us at oral argument that a 
successor CBA was negotiated and agreed to 
in July, 2004, and that this more recent 
agreement has not changed any provisions of 
the prior agreement relevant to this dispute. 

Beginning in late March of 2002, the city con- 
ducted a series of internal meetings, without the 
presence of a union representative, wherein it de- 
cided to adopt a "28-day11 71 -houru work period 
under the Act. See 29 U.S.C. J 207fi); 29 C.F.R. j' 
553.230. This work period generally will result in 
bargaining unit members receiving less overtime 
pay than they would receive in four distinct "7- 
dayl40-hour" work periods under 29 U.S.C. j' 
207(a). See OIBrien v. Agawam, supra at  290. 

After it received notice of the city's decision to 
adopt the new work period, the union demanded 
that the city submit the issue for bargaining at 
forthcoming negotiations concerning the renewal of 
the 1996-2002 CBA, which would soon expire. The 
city refused to submit its decision for bargaining at 
[***a] negotiations regarding the successor CBA, 
viewing the issue as "clearly not bargainable." The 
city did, however, offer to meet with the union to 
bargain "over the impacts of the decision on [the 
union's] membership," but the union insisted that 
the issue be part of the successor CBA negotiations. 
The union also requested that the city provide it 
with certain information so that the union could 
prepare to bargain the city's choice to adopt the 
twenty-eight day work period under j' 207@). The 
city's police commissioner subsequently issued a 

special order implementing the adoption of the 
twenty-eight day work period, without further nego- 
tiation with the union. The city did not respond to 
the union's information request for approximately 
six months. When it appeared before the commis- 
sion, the city cited the administrative disruption 
caused by the resignation of its director of labor 
relations as the reason for the delay. 

6 "Impact bargaining" refers to bargaining 
concerning the way in which a particular 
management decision is implemented, and is 
distinct from bargaining about whether man- 
agement will make the decision at all. See, 
e.g., School Comm. of Newton v. Labor Rela- 
tions Commln, 388 Mass. 557, 563-564, 447 
N.E.2d 1201 (1 983). 

Subsequently, [***9] the union filed a charge 
of prohibited practice [*394] with the commission. 
The charge alleged that the city had committed un- 
fair labor practices in violation of G. L. c. 150E, $ 
10 (a) (I) & (5), ' by [**415] refusing to bargain 
in good faith over its decision to adopt the new 
work period and by failing to share reasonably nec- 
essary information in a timely manner with the un- 
ion. The commission investigated and issued a 
complaint of prohibited practice. After considering 
the parties' arguments and evidence, a hearing offi- 
cer issued recommended findings of fact, which the 
commission later adopted in its decision with varia- 
tions suggested by the parties. 

7 General Laws c. 150E, $ 10 (a), provides, 
in relevant part: 

"It shall be a prohibited prac- 
tice for a public employer or its 
designated representative to: 

(1) Interfere, restrain, or 
coerce any employee in the ex- 
ercise of any right guaranteed 
under [G. L. c. 150El; 

"(5) Refuse to bargain col- 
lectively in good faith with the 
exclusive representative as re- 
quired in [G. L, c. 150E, § 4." 



principles of G. L. c. 30A, $14. See G. L. c. 150E, .$ 

Although G. L. c. 1 JOE, § 10 (a) (1) & 
(5), "protect different interests," it has been 
observed that the two provisions "often 
travel in each other's company," and that 
[***10] "[vliolation of the latter provision is 
almost invariably a violation of the former." 
Sherlf of Worcester County v. Labor Rela- 
tions Comm'n, 60 Mass. App. Ct. 632, 636, 
805 N.E.2d 46 (2004). 

In its decision, the commission rejected the 
city's claim that the adoption of the partial public 
safety exemption under the Act was not a manda- 
tory subject of bargaining under G. L. c. 150E. The 
commission held that the Act did not preempt the 
city's State law obligation "to give the [ulnion prior 
notice and an opportunity to bargain to resolution or 
impasse about [the city's] decision to adopt a 28- 
day work period and the impacts of that decision." 
It concluded that, by refusing to bargain with the 
union on the subject as part of negotiations regard- 
ing the successor CBA, the city had committed an 
unfair labor practice in violation of G. L, c. 150E, § 
10 (a) (I)  & (5). It also determined that the city had 
committed an unfair labor practice in violation of .4 
I0 (a) ( I )  & (5) by failing;o provide "relevant and 
reasonably necessary" information in a timely man- 
ner. The commission declined to excuse the city's 
delay. 

[*395] As a remedy, the commission ordered 
the city to "bargain collectively in good faith to 
resolution [***ll] or impasse over the length of 
the work period used to calculate overtime pay un- 
der the [Act]," and further ordered the city to 
"[mlake whole affected employees for the eco- 
nomic losses they may have suffered as a result of 
the [clity's decision to adopt a 28-day work period." 
The city appealed from the commission's decision. 
See G. L. c. 150E, § 11. We transferred the case 
here from the Appeals Court on our own initiative. 
As mentioned, we affirm the commission's deci- 
sion. 8 

8 We acknowledge the amicus briefs of the 
Massachusetts Municipal Association and 
the Massachusetts Teachers Association. 

Discussion. 1. Standard of review. Our review 
of the commission's decision is governed by the 

I 1. see  also Worcester v. Labor Relations ~omrn' i ,  
438 Mass. 177, 180, 779 N. E.2d 630 (2002). There- 
fore, we "accord deference to the commission's spe- 
cialized knowledge and expertise, and to its inter- 
pretation of the applicable statutory provisions." Id. 
We will set the commission's decision aside only if 
it is "[alrbitrary or capricious, an abuse of discre- 
tion, or otherwise not in accordance with law." G. 
L. c. 30A, $14 (7) ( ' .  

2. Duty to bargain under G. L. c. 150E. 
[***I21 We consider whether the city committed an 
unfair labor practice by failing to fulfil its obliga- 
tion under State law to bargain with the union prior 
to implementing a unilateral change in employee 
working conditions. Under G. L. c. 150E, ,f 6, both 
the city and the union must "negotiate in good faith 
with respect to wages, hours . . . and any other 
terms and conditions of employment." See Com- 
monwealth v. Labor Relations Comm'n, 404 Mass. 
124, 127, 533 N.E.2d 1326 (1989) ("A [**416] 
public employer has a duty to bargain in good faith 
and, short of impasse, it may not unilaterally im- 
plement changes to a mandatory subject of bargain- 
ing without negotiation"). 

The city's main argument in support of its posi- 
tion that it need not bargain with the union, not- 
withstanding the requirements of G. L. c. 150E, is 
that 29 U,S.C. § 2076) gives it a federally protected 
right that preempts any State law obligation to bar- 
gain. The city argues in this regard that the en- 
forcement of State collective bargaining law in this 
case improperly encumbers the city's decision to 
take advantage of the Federal [*396] partial public 
safety exemption, thereby frustrating the purpose 
behind Congress's enactment of § 207fi). 

In support of its position, [***I31 the city 
points to legislative history indicating that Congress 
deleted language from the final version of the bill 
enacting § 2076) that would have made adoption of 
the exemption conditional upon collective bargain- 
ing, and observes that similar language was in- 
cluded in other provisions of the Act. See S. Conf. 
Rep. No. 93-758, 93d Cong., 2d Session 26-27 
(1 974). Compare 29 U.S.C. §§ 203(0), 207(b)(I) & 
(2), 20763, and 207(0)(2) (2000), with 29 U.S.C. § 
207fi) (2000). The city relies also on an interpreta- 
tion of § 207fi) by the United States Department of 
Labor that concludes that municipalities are not re- 



quired by the Act to engage in collective bargaining 
before adopting the $ 207(k) exemption. See 52 
Fed. Reg. 2025 (Jan. 16, 1987). Finally, the city 
cites a number of Federal cases, arguing that in 
these cases "[Sltate collective bargaining obliga- 
tions played no role and presented no hurdles" to 
the public employer's decision to adopt a § 207(k) 
work period. See Franklin v. Kettering, 246 F.3d 
531, 535-536 (6th Cir. 2001); Lamon v. Shawnee, 
972 F.2d 1145, 1151-1154 (10th Cir. 1992), cert. 
denied, 507 U.S. 972, 113 S. Ct. 1414, 122 L. Ed. 
2d 785 (1993); Ball v. Dodge City, 842 F. Supp. 
473, 474-475 (D. Kan. 1994), [***I41 affd, 67 
F.3d 897 (1 0th Cir. 1995). 

A Federal statute may preempt State law when 
it explicitly or by implication defines such an intent, 
or when a State statute actually conflicts with Fed- 
eral law or stands as an obstacle to the accomplish- 
ment of Federal objectives. See Sawash v. Subur- 
ban Welders Supply Co., 407 Mass. 31 1, 314, 553 
N.E.2d 894 (1990). Whether a Federal statute pre- 
empts State law is ultimately a question of Con- 
gress's intent. See Commonwealth v. College Pro 
Painters (U.S.) Ltd., 418 Mass. 726, 728, 640 
N.E.2d 777 (1994); Archambault v. Archambault, 
407 Mass. 559, 565, 555 N.E.2d 201 (1990). Unless 
Congress's intent to do so is clearly manifested, a 
court does not presume that Congress intended to 
displace State law on a particular subject, and will 
not so conclude. See Sawash v. Suburban Welders 
Supply Co., supra at 31 5. 

We are not persuaded that Congress intended § 
207fi) to abrogate a municipality's obligation under 
State law to bargain collectively with its employees 
regarding the calculation of [*397] employee over- 
time compensation. Unlike other Federal statutes, 
the Act does not contain an express preemption 
provision. Nor has Congress shown an intent that 
the Act occupy completely the field of labor stan- 
dards, displacing [***I51 all State law on the sub- 
ject. See 29 U.S.C. § 218(a) (2000) ("[nlo provision 
of [the Act] or of any order thereunder shall excuse 
noncompliance with any Federal or State law or 
municipal ordinance establishing a minimum wage 
higher than the minimum wage established under 
[the Act] or a maximum work week lower than 
[**417] the maximum work week established un- 
der [the Act]"). 

9 Indeed, the language of 29 U,S.C. j 
218(a) (2000) makes clear that the labor 
standards mandated by the Act are merely a 
floor below which State law may not fall, not 
a ceiling above which it may not rise. Al- 
though the language of § 218(a) does not 
control the resolution of the question before 
us, it is an indication of Congress's intent re- 
garding the role to be played by State law 
and by the Act in ameliorating the working 
conditions of employees. See Common- 
wealth v. College Pro Painters (US.) Ltd., 
418 Mass. 726, 728, 640 N.E.2d 777 (1994) 
("The touchstone of preemption is congres- 
sional intent"). 

Contrary to the city's contentions, we are unable 
to identify any "conflict" between Federal law and 
State law in the present case, given that the city 
may make an election under § 207fi) while still 
complying with its State law collective [***I61 
bargaining obligations under G. L. c. 150E. By its 
terms, § 207fi)'s language is permissive, not man- 
datory. The provision does not require the city to do 
anything. Rather, the statute merely gives the city 
an opportunity to select a work period for its law 
enforcement employees different from the typical 
seven-day, forty-hour period prescribed in § 207(a). 
At most, § 207fi) allows the city to choose from a 
greater range of permissible overtime calculation 
formulas than would otherwise be available under 
the Act. However, Congress has demonstrated no 
preference regarding a municipality's choice to 
avail itself of this greater flexibility. Indeed, a mu- 
nicipality may choose not to avail itself of the par- 
tial exemption at all. Even if it does take advantage 
of § 207&), a municipality may choose among 
twenty-two different work period options specified 
in United States Department of Labor regulations, 
see 29 C.F.R. § 553.230 (2006), each of which sub- 
jects the municipality to a greater or lesser amount 
of potential overtime liability. O'Brien v. Agawam, 
350 F.3d 279, 290 (1st Cir. 2003). 

Nor does the enforcement of the city's State law 
collective [*398] bargaining obligation "stand[] as 
an obstacle [***I71 to the accomplishment and 
execution of the full purposes and objectives of 
Congress. " Sawash v. Suburban Welders Supply 
Co., supra, quoting Michigan Canners & Freezers 
Ass'n v. Agricultural Mktg. & Bargaining Bd., 467 



US. 461, 469, 104 S. Ct. 2518, 81 L. Ed. 2d 399 
(1984). The Act's express purpose is to improve the 
working conditions of employees. See 29 U.S.C. $ 
202p) (2000). The State law obligation to bargain 
collectively regarding a management decision that 
has a direct and significant effect on the amount of 
employees' overtime compensation, see O'Brien v. 
Agawam, supra, is consistent with this purpose. It 
follows that a State law requirement that the city 
must bargain with the union regarding the § 207fi) 
work period to be adopted does not pose an "obsta- 
cle" to accomplishing the purposes Congress sought 
to achieve in enacting the Act. Cf. Cranford v. Sli- 
dell, 25 F. Supp. 2d 727, 728-729 (E.D. La. 1998) 
(concluding that overtime compensation formula 
mandated by State law controlled over § 207[k] 
exemption pursuant to provision of Act providing 
that employers must abide by other laws that man- 
date higher minimum wages or lower maximum 
work weeks); Karr v. Beaumont, 950 F. Supp. 
131 7, 1324 (E. D. Tex. 1997) (same); [***I81 Pija- 
nowski v. Yuma County, 202 Ariz. 260, 265, 43 P.3d 
208 (Ariz. Ct. App. 2002) (same); Marie v. New Or- 
leans, 612 So. 2d 244, 245-246 (La. Ct. App. 1992) 
(concluding that 207[k] does not preempt State 
constitutional requirement for city to adopt uniform 
pay plan for police officers). 

We have considered the authorities cited by the 
city, and conclude that they do not advance its posi- 
tion. The legislative history to which the city points 
fails to persuade [**418] us that Congress in- 
tended to grant municipalities the right to choose 
how they calculate Federal overtime compensation 
for their public safety employees without regard to 
State law collective bargaining obligations. At best, 
the legislative history of § 207fi) and the Federal 
Department of Labor's interpretation of that provi- 
sion, see 52 Fed. Reg. 2025 (Jan. 16, 1987), dem- 
onstrate only that Congress did not intend to impose 
a Federal requirement that public employers bar- 
gain collectively with public safety employees as a 
prerequisite to claiming the exemption. Moreover, 
State law does impose such an obligation. See G. L. 
c. 150E, § 6. The city points to nothing which con- 
vinces us that Congress intended to [*399] obliter- 
ate that obligation with respect [***I91 to the elec- 
tion of the method by which overtime pay would be 
calculated. In addition, although the city cites a 
number of Federal cases that, it claims, support its 
position, a close reading of those decisions shows 

that they do not address the question before us. In- 
deed, all of the cases cited by the city involved 
claims for alleged violations of the Act itself. In 
contrast, the union's claim in this case alleges that 
the city has violated G. L. c. 1 SOE, not the Act. Fur- 
thermore, the issue before the court in each of the 
cited cases was whether the municipal employer 
had properly adopted a § 207fi) work period. None 
of the plaintiffs in any of the cases appeared to ar- 
gue that their employers' decisions had to be bar- 
gained under either State or Federal law. See 
Franklin v. Kettering, supra; Lamon v. Shawnee, 
supra; Ball v. Dodge City, supra. 

With the conclusion that the city's obligation to 
bargain with respect to the election under § 207fi) 
is not preempted by Federal law, it follows that the 
city's refusal to bargain on the subject violated G. L. 
c. 150E. The city unilaterally adopted a twenty- 
eight day work period under the Act for the purpose 
of calculating the overtime compensation [***20] 
to which employees are entitled, and did so without 
giving the union prior notice or an opportunity to 
bargain. As mentioned, Federal law provides the 
city a wide range of choices regarding the length of 
the work period it may use for overtime calcula- 
tions. See 29 C. F. R. §§ 553.224(a), 553.230 (2006). 
The length of the work period will have a signifi- 
cant impact on the amount of overtime pay bargain- 
ing unit members are likely to receive. See O'Brien 
v. Agawam, supra. Because the § 207fi) work pe- 
riod affects the "wages" that employees receive, 
i.e., the amount (if any) of overtime for which they 
must be paid, we conclude it is a mandatory subject 
of bargaining under G. L. c. ISOE, f 6. Therefore, 
the city was obligated under G. L. c. 150E to bar- 
gain in good faith with the union regarding the 
length of the work period it would choose to adopt 
under j' 207 of the Act. 'O 

10 The city argued to the commission that 
the union had waived its right to bargain re- 
garding the length of the work period by in- 
sisting that the issue be part of negotiations 
for the successor CBA, rather than accepting 
the city's invitation to bargain the impacts of 
the decision to adopt a twenty-eight day 
work period [***21] apart from such nego- 
tiations. Relying on its decision, in Town of 
South Hadley, 27 M.L.C. 161, 163 (2001), 
the commission held that the union's demand 



to bargain the issue as part of the successor 
CBA negotiations did not constitute a 
waiver. See Town of Brookline, 20 M.L.C. 
1570, 1596 11-20 (1996) (public employer 
may not insist on bargaining individual is- 
sues separately during same period when 
parties historically engaged in bargaining for 
successor collective bargaining agreement). 
The city argues that the commission's so- 
called "Brookline doctrine," see Town of 
Brookline, supra, should be overruled be- 
cause it gives an unfair advantage to public 
employee unions in their negotiations with 
public employers. However, because the city 
never presented this argument to the com- 
mission, it is deemed waived and we do not 
consider it. See Albert v. Municipal Court of 
Boston, 388 Mass. 491, 493-494, 446 N.E.2d 
1385 (1 983). 

[**419] 3. Delayed disclosure of information. 
The city complains that [*400] the commission's 
decision not to excuse the city's failure to respond 
to the union's information requests in a timely man- 
ner, see supra, was arbitrary and capricious. As 
mentioned, our review of the commission's decision 
is governed [***22] by G. L. c. 30A, § 14. See 
Sherlf of Worcester County v. Labor Relations 
Comm'n, 60 Mass. App. Ct. 632, 636, 805 N. E.2d 
46 (2004). 

The commission's past decisions have estab- 
lished that the city's obligation to deliver relevant 
and reasonably necessary information in a timely 
manner follows logically from its duty to bargain in 
good faith, and the failure to fulfil this obligation is 
itself an unfair labor practice under G. L. c. 150E, j 
I0 (a). See City of Somerville, 29 M.L.C. 199, 202 
(2003); City of Boston, 29 M.L.C. 165, 167 (2002); 
Board of Higher Ed., 26 M.L.C. 91, 92-93 (2000). 
The reasonableness of the employer's delay is 
judged by whether the union's ability to fulfil its 
role as the exclusive bargaining representative of 
the bargaining unit is "diminishe[d]." See Board of 
Higher Ed., supra at 93; Massachusetts State Lot- 
tery Comm'n, 22 M.L.C. 1468, 1472 (1996). The 
city does not dispute that the information that the 
union sought was both relevant and reasonably nec- 
essary for the union to fulfil its mission. Moreover, 
the commission made a finding to that effect, and 

that finding is amply supported by substantial evi- 
dence contained in the record. 

The city argues that the commission's decision 
[***23] was arbitrary and capricious in declining to 
excuse the city's delay because the information the 
city eventually did produce adequately responded to 
the union's request; that the city explained the rea- 
sons for its delay in producing the requested infor- 
mation; and that the record [*401] does not show 
that the city's delay diminished the union's role as 
the exclusive representative of its bargaining unit. 
These contentions are without merit. The fact that 
the city eventually provided a satisfactory response, 
of course, does not answer the union's complaint 
that the requested information was delivered late. 
Furthermore, the commission acted well within its 
discretion in rejecting the city's main explanation 
for its delay, i.e., the fact that the city's labor rela- 
tions director resigned approximately three months 
after the union requested the information. 

Finally, the commission's conclusion that the 
city's delay diminished the union's role as bargain- 
ing representative is supported by substantial evi- 
dence. The harm to the union caused by the city's 
delay is clear. The union's inability to explain ade- 
quately the city's decision to the members of its 
bargaining unit or to answer their questions 
[***24] about a subject matter that would directly 
affect their overtime pay "impeded the [ulnion from 
effectively fulfilling its role as exclusiverepresenta- 
tive." Board of Higher Ed., supra. The union was 
also entitled to the information so that it could pre- 
pare to bargain with the city by formulating reason- 
able proposals. See Boston Sch. Comm., 25 M.L.C. 
181, 196 (1999). The city argues that the union was 
not stymied in its efforts to formulate proposals be- 
cause its position "was always crystal clear." How- 
ever, as the commission observed, much of the rea- 
son why the union had no immediate need for the 
information it requested is because of the city's own 
refusal to bargain in violation of G. L. c. 150E. The 
city cannot rely on its own unlawful conduct to ar- 
gue that the union was not harmed. 

[**420] 4. Remedy. The city complains that 
the remedy granted by the commission, i.e., order- 
ing the city to "[mlake whole affected employees 
for the economic losses they may have suffered as a 
result of the [clity's decision to adopt a 28-day work 
period," was erroneous. We do not agree. 



General Laws c. 150E, J 11, mandates that, "if 
the commission determines that a prohibited prac- 
tice has been committed, it shall [***25] order the 
violator to cease that practice 'and shall take such 
further affirmative action as will comply with the 
provisions of [J 113.''' School Comm. of Newton v. 
Labor Relations Comm'n, 388 Mass. 557, 575, 44 7 
N.E.2d 1201 (1983). "[Flurther affirmative action" 
may include the award of monetary relief. See La- 
bor [*402] Relations Comm'n v. Everett, 7 Mass. 
App. Ct. 826, 829-831, 391 N.E.2d 694 & n.6 
(1979), citing School Comm, of Stoughton v. Labor 
Relations Comm'n, 4 Mass. App. Ct. 262, 270, 346 
N.E.2d 129 (1976) ("[Olne may be 'reinstated' to a 
former status and awarded back pay even though he 
has not been discharged"). The award of monetary 
relief pursuant to G. L. c. 150E, J 11, does not "dic- 
tat[e] an agreement between the parties," but "rather 
. . . restores the status quo." School Comm. of New- 
ton v. Labor Relations Comm'n, supra a t  576. 

Here, the city assails the commission's award of 
monetary relief on the ground that it impermissibly 
creates State law remedies for the violation of the 
Act. " See Anderson v. Sara Lee Corp., 508 F.3d 
181, 194 (4th Cir. 2007) (State law causes of action 
cannot provide remedies for violations of Federal 
rights under Act "[blecause the [Act's] enforcement 
scheme is an exclusive one"). The city misses 
[***26] the point. The commission's order does not 
attempt to remedy any violation of the Act; indeed, 
the union has not claimed that such violation oc- 
curred. The monetary relief ordered by the commis- 
sion seeks only to remedy any economic losses in- 
curred by members of the bargaining unit as a result 
of the city's violation of State law. 

11 Before the commission, the city argued 
that it would be error for the commission to 
order a remedy seeking to restore the status 
quo ante because "[tlhe status quo ante was 
an illegal situation in which the [clity was in 
violation of [Flederal law by not tracking pa- 
trol officer hours and determining the 
amount of premium pay owed, as provided 
under the [Act]." The city alludes to this ar- 

gument in a single footnote in its.reply brief, 
but "[alrguments relegated to a footnote do 
not rise to the level of appellate argument." 
Commonwealth v. Lydon, 413 Mass. 309, 
317-318, 597 N.E.2d 36 (1992). Pursuant to 
Mass. R. A. P. 16 (a) (4), as amended, 367 
Mass. 917 (1975), the argument is waived 
and we do not consider it. 

Having found a prohibited labor practice, the 
commission has power under G. L. c. ISOE, J 11, to 
choose, in its discretion, "to order the employer to 
make whole" affected [***27] employees in cases 
where economic h m  results. Labor Relations 
Comm'n v. Everett, supra at 830. The commission 
seeks "to restore the situation as nearly as possible 
to that which would have existed but for the unfair 
labor practice," id, at 831, and to preserve it until 
bargaining produces either a resolution or an im- 
passe. See School Comm. of Newton v. Labor Rela- 
tions Comm'n, supra at 576; Commonwealth v. La- 
bor Relations Comm'n, 60 Mass. App. Ct. 831, 835, 
806 N.E.2d 457 [*403] (2004). There have been 
times when the commission has declined to grant 
such relief. See, e.g., Commonwealth of Massachu- 
setts (Comm'r of Admin.), 4 M.L.C. 1869, 1878 
(1978) (no monetary make-whole remedy because 
"employees would then have to give the [**421] 
money back in some form," making remedy incon- 
venient, expensive and futile). However, the fact 
that the commission has declined to award such 
relief in some cases does not mean it was wrong to 
do so here. See Therrien v. Labor Relations Corn- 
m'n, 390 Mass. 644, 648, 459 NE.2d 88 (1983). 

Conclusion. We affirm the commission's deci- 
sion that the city has committed prohibited practices 
under G. L. c. 15OE, J 10 (a) ( I )  and (5), in failing 
to bargain collectively with the union in good faith 
and in failing [***28] to share relevant information 
with the union in a timely manner. We also affirm 
the remedy ordered, i.e., to "[mlake whole affected 
employees for the economic losses they may have 
suffered as a result of the [clity's decision to adopt a 
28-day work period." 

So ordered. 
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OPINION 

[**382] [*404] MARSHALL, C.J. These 
three appeals from a decision of the Appellate Tax 
Board (board) denying tax exemptions and abate- 
ments of taxes require that we consider whether a 
limited liability company (LLC) may qualify as a 
"charitable organization" for purposes of G. L. c. 
59, § 5, Third. ' The taxpayers each [*405] operate 
a nursing home facility, and each claims exemp- 
tions from taxes assessed on both realty and person- 
alty for one or more fiscal years. In each case, the 
municipality refused the taxpayer's application or 

applications for exemption and tax abatement, and 
the taxpayers filed separate petitions challenging 
those decisions under the board's formal procedure. 
G. L. c. 58A, § 7. The board allowed the municipali- 
ties' [***2] motions for judgment [**383] on the 
pleadings, and, because the "relevant facts neces- 
sary for resolution of this issue are essentially iden- 
tical and are not in dispute," issued a single report 
and findings of fact. See G. L, c. 58A, § 13. The 
taxpayers appealed, and we transferred each of the 
cases here on our own motion. We conclude that an 
entity organized as a LLC does not come within the 
definition of a "charitable organization," for pur- 
poses of G. L. c. 59, § 5, Third, and that a "charita- 
ble organization" must occupy real property for the 
property to be considered for a tax exemption. 

1 General Laws c. 59, § 5, Third, provides 
in relevant part: 

"The following property shall 
be exempt from taxation . . . 

"Third, Personal property 
of a charitable organization, 
which term, as used in this 
clause, shall mean (1) a . . . 
charitable or scientific institu- 
tion . . . incorporated in the 
commonwealth . . . and real es- 
tate owned by or held in trust 
for a charitable organization 
and occupied by it or its offi- 
cers for the purposes for which 
it is organized or by another 
charitable organization or or- 
ganizations or its or their offi- 



cers for the purposes of such 
other charitable organization or 
organizations [***3] . . . pro- 
vided, however, that: 

"(a) If any of the income or 
profits of the business of the 
charitable organization is di- 
vided among the stockholders, 
the trustees or the members, or 
is used or appropriated for 
other than literary, benevolent, 
charitable, scientific or temper- 
ance purposes or if upon disso- 
lution of such organization a 
distribution of the profits, in- 
come or assets may be made to 
any stockholder, trustee or 
member, its property shall not 
be exempt; and 

"(b) A corporation coming 
within the foregoing descrip- 
tion of a charitable organiza- 
tion or trust established by a 
declaration of trust . . . and 
coming within said description 
of a charitable organization 
shall not be exempt for any 
year in which it omits to bring 
in to the assessors the list . . . 
required by section twenty-nine 
and a true copy of the report for 
such year required by section 
eight F of chapter twelve to be 
filed with the division of public 
charities . . . ." 

2 The board of assessors of Greenfield filed 
a motion to dismiss, which the board treated 
as a motion for judgment on the pleadings. 

1 .  Background. The board's factual findings are 
not disputed on appeal and, in any event, are treated 
as final so long as [***4] the "evidence is suffi- 
cient to support the board's findings." Olympia 
[*406] & York State St. Co. v. Assessors of Boston, 
428 Mass. 236, 240, 700 N.E.2d 533 (1998). Each 
of the taxpayers, CFM BuckleylNorth, LLC; 
Longmeadow of Taunton, LLC; and John Adams 

Nursing Home, LLC, operates a facility that pro- 
vides skilled nursing home care exclusively to indi- 
gent elderly and infirm patients on a nonprofit ba- 
sis. They each are organized as a limited liability 
company (LLC) under the laws of Delaware, and 
each has as its sole member ElderTrust of Florida, 
Inc. (ElderTrust). ElderTrust is a corporation organ- 
ized under the laws of Tennessee, having as its 
stated purpose the ownership and operation of elder 
care facilities, including nursing homes. There is no 
dispute that ElderTrust is organized for charitable 
purposes, or that it qualifies for Federal tax exemp- 
tion, pursuant to 26 U.S.C. § 501@)(3) (2006). The 
board found that there were no "impermissible fi- 
nancial benefits flowing to investors." 

The certificates of formation for the LLCs, see 
6 Del. Code § 18-101 (2005 & Supp. 2008), provide 
that the entity "shall serve only such purposes and 
functions and shall engage only in such activities as 
are consistent with [***5] . . . the charitable pur- 
poses and objectives of its sole member." Similarly, 
the entities' operating agreements provide that 
ElderTrust "shall have full and complete authority, 
power, and discretion to manage and control the 
business affairs, and properties of [the LLCs], to 
make all decisions regarding those matters and to 
perform any and all acts or activities customary to 
the management of [the LLCs'] business." 

2. Discussion. We begin with the premise that 
"[all1 property, real and personal, situated within the 
commonwealth [shall be subject to taxation] . . . 
unless expressly exempt." G. L. c. 59, J 2. The 
board concluded that neither the real nor the per- 
sonal property of the taxpayers qualified for a G. L. 
c. 59, $ 5, Third, charitable exemption because the 
taxpayers were not incorporated but were, instead, 
organized as limited liability companies. It also 
concluded the taxpayers could not claim exemption 
based on holding the property "in trust" for a quali- 
fying charitable organization. We attach "some sig- 
nificance to the fact that the Board [is the] State 
agency charged with administration" of the tax 
abatement process of the law, and "that we deal 
here with a clause which exempts [***6] from tax 
and thus is to be construed without particular gen- 
erosity toward taxpayers." Henry Perkins Co, v. 
[*407] Assessors of Bridgewater, 377 Mass. 11 7, 
121-122, 384 N. E.2d 1241 (1979). See McCarthy v. 



Commissioner of Revenue, 391 Mass. 630, 632, 462 
N.E.2d 1357 (1984). We agree with the board. 

[**384] a. Organizational form. General Laws 
c. 59, § 5, Third, accords exemption from taxation 
to a "charitable organization," defined by statute as 
"(1) a literary, benevolent, charitable or scientific 
institution or temperance society incorporated in 
the commonwealth, and (2) a trust for literary, be- 
nevolent, charitable, scientific or temperance pur- 
poses" ' (emphasis added). As this court noted more 
than seventy years ago: "It is a familiar principle 
that no exemption from taxation can be allowed 
except upon its being fairly shown that it was in- 
tended by the terms of the statute. It is impossible to 
extend by construction the operation of such ex- 
emption beyond the plain words of the statute." Wil- 
liam T. Stead Memorial Ctr. of N. Y. v. Wareham, 
299 Mass. 235, 239, 12 N.E.2d 725 (1938). The 
language plainly limits tax-exempt status to those 
"charitable organizations" that are incorporated. 
See, e.g., Brennan v. Election Comm'rs of Boston, 
310 Mass. 784, 789, 39 N.E.2d 636 (1942) [***7] 
(court will "construe the statutes as they are writ- 
ten"). 

3 In Mary C. Wheeler Sch., Inc. v. Asses- 
sors of Seekonk, 368 Mass. 344, 331 N.E.2d 
888 (1975), we concluded that limiting the 
G. L. c. 59, § 5, Third, exemption to domes- 
tic corporations violated the equal protection 
clause of the Fourteenth Amendment to the 
Constitution of the United States. See Davis 
v. Commissioner of Revenue, 390 Mass. 
1006, 458 N. E.2d 1195 (1984). Accordingly, 
that neither the taxpayers nor their sole 
member were organized in Massachusetts is 
not relevant to our analysis. In addition, there 
is no contention that the taxpayers were de- 
clared trusts, and therefore, we do not dis- 
cuss that provision of the statute. 

A limited liability company is not a corpora- 
tion. Indeed, G. L. c. 156C, $ 2  (5), specifically de- 
fines a LLC as "an unincorporated organization 
formed under [G. L, c. 156q  and having 1 or more 
members." For purposes of G. L. c. 59, j 5, Third, a 
LLC lacks the legal form necessary to qualify for 
tax exemption. See RCN-BecoCom, LLC v. Com- 
missioner of Revenue, 443 Mass. 198, 206-207, 820 
N.E.2d 208 (2005) (RCN). In RCN, we considered 

whether a LLC was entitled to a property tax ex- 
emption under G. L. c. 59, $ 5, Sixteenth, which 
applies to "corporations" [***8] and banks. We 
concluded that "[tlhe Board determined, and we 
agree, that § 5, Sixteenth, is not ambiguous. By its 
plain language, it applies to corporations, not lim- 
ited liability [*408] companies." Id. at 207. While 
RCN involved a telecommunications services pro- 
vider, and the taxpayers here contend that different 
considerations should apply to nonprofit corpora- 
tions, "[a] word used in one part of a statute in a 
definite sense should be given the same meaning 
elsewhere in the statute, barring some plain contrary 
indication."' Connolly v. Division of Pub. Employee 
Retirement Admin.., 415 Mass. 800, 802-803, 616 
N.E.2d 59 (1993). We conclude that the taxpayers 
failed to demonstrate "clearly and unequivocally 
that [they] come[] within the terms of the exemp- 
tion." Western Mass. Lifkare Corp. v. Assessors of 
Springf?eld, 434 Mass. 96, 102, 747 N.E.2d 97 
(2001), quoting Boston Symphony Orchestra, Inc. v. 
Assessors of Boston, 294 Mass. 248, 257, 1 N.E.2d 
6 (1936) ("Any doubt must operate against the one 
claiming tax exemption . . ."). See Harvard Com- 
munity Health Plan, Inc, v. Assessors of Cam- 
bridge, 384 Mass. 536, 543, 427 N.E.2d 1159 
(1981) ("party claiming exemption bears a grave 
burden of proving the claim"). 

We acknowledge the taxpayers' suggestion that 
[***9] the "hnctional test" used to evaluate 
whether a particular organization is entitled to a 
charitable exemption under G. L. c. 59, $ 5, Third, 
requires that the substance of the charitable activity, 
rather than the form of organization, should deter- 
mine [**385] application of the exemption. See H- 
C Health Servs., Inc. v. Assessors of S. Hadley, 42 
Mass. App. Ct. 596, 678 N.E.2d 1339 (1997). The 
functional test, however, cannot be used to supplant 
the express statutory requirement of incorporation. 
In the H-C Health Servs. case, for example, a tax- 
payer was granted an exemption under $ 5, Third, 
notwithstanding that it was organized as a business 
corporation pursuant to G. L, c. 156B, rather than a 
nonprofit corporation pursuant to G. L. c. 180. As 
the Appeals Court noted, the clause does not require 
that a taxpayer be incorporated under a specific 
chapter. Id. at 598-599. The statute does, however, 
require that the taxpayer be incorporated. 



Similarly, in Brown, Rudnick, Freed & Gesmer 
v. Assessors of Boston, 389 Mass. 298, 302, 450 
N.E.2d 162 (1983), this court noted that "bare statu- 
tory compliance" does not necessarily warrant a tax 
benefit, and that, when "a corporation has claimed 
an exemption as a charitable institution [***lo] 
under G. L. c. 59, J 5, Third, we have refused to 
allow form to control. Instead, we have looked to 
the declared purposes of and the actual work per- 
formed by [*409] the corporation to determine 
whether it was in fact operated for charitable pur- 
poses." Id. at 303. Our cases teach that, while "bare 
compliance" with statutory requirements is mini- 
mally necessary, the nature of the activities per- 
formed by the organization also is relevant. Id. s e e  
Fisher Sch. v. Assessors of Boston, 325 Mass. 529, 
533, 91 N.E.2d 657 (1950), quoting Jacob's Pillow 
Dance Festival, Inc. v. Assessors of Becket, 320 
Mass. 311, 313, 69 N.E.2d 463 (1946) ("[Tlo obtain 
an exemption it is not enough for a corporation to 
show merely that the purposes for which it was in- 
corporated were charitable. It must also 'prove that 
it is in fact so conducted that in actual operation it is 
a public charity"'). As the board noted in these 
cases, while the nature of the functions performed 
by an organization is a factor in determining 
whether a tax exemption is available, it is not the 
only relevant consideration; "[ilf it were, real estate 
owned and occupied by partnerships or individuals 
for charitable purposes would be exempt from local 
taxation, a result clearly [***ll] not contemplated 
by the statute." See Kirby v. Assessors of Medford, 
350 Mass. 386, 390-391, 215 N.E.2d 99 (1966) 
(where statute provided exemption from property 
taxes for certain elderly property owners, exemp- 
tion did not apply to trust that held property for 
benefit of elderly resident). 

There is no dispute that these taxpayers have 
certain charitable characteristics -- they each oper- 
ate a skilled nursing home facility providing skilled 
nursing home care exclusively to indigent elderly 
and infirm patients covered by Medicaid and Medi- 
care on a nonprofit basis. Nonetheless, the statute 
plainly requires that an organization be incorpo- 
rated, and "[wle cannot interpret a statute so as to 
avoid injustice or hardship if its language is clear 
and unambiguous and requires a different construc- 
tion." Pielech v. Massasoit Greyhound, Inc., 423 
Mass. 534, 539, 668 N.E.2d 1298 (1996), cert. de- 
nied, 520 US .  1131, 117s.  Ct. 1280, 137 L. Ed. 2d 

356 (1 997), quoting Rosenbloom v. Kokofsky, 3 73 
Mass. 778, 780-781, 369 N.E.2d 1142 (1977). See 
Kirby v. Assessors of Medford, supra. Where the 
taxpayers opted not to incorporate, and are entitled 
to whatever advantages may flow from the business 
form they selected, they are not entitled to benefits 
as a corporation. That their choice may [***I21 
have tax consequences does not require a different 
result. See RCN-BecoCom, LLC v. Commissioner of 
Revenue, 443 Mass. 198, 207, 820 N.E.2d 208 
(2005) (taxpayer's "voluntary election [**386] to 
do business in [*410] Massachusetts as a limited 
liability company, rendering itself ineligible for the 
corporate exemption"). 

b. Taxpayers as trustees. While the taxpayers 
do not qualify as "charitable organizations" for pur- 
poses of G. L. c. 59, § 5, Third, because they are not 
incorporated, they suggest the real property at is- 
sue nonetheless is exempt from taxation because it 
is "real estate owned by or held in trust for a chari- 
table organization and occupied by it or its officers 
for the purposes for which it is organized" (em- 
phasis added). G. L. c. 59, § 5, Third. The taxpayers 
contend that they hold the nursing home facilities 
"in trust" for a qualifiing "charitable organization," 
namely their sole member, ElderTrust of Florida, 
Inc. Like the board, we reject that contention. 

4 The statute contains no similar provision 
for personal property. 
5 The board likewise noted that "[tlhe 
charitable organization that owns the real es- 
tate, or another charitable organization, must 
also occupy the real estate in furtherance of 
the [***I31 charitable purposes of the owner 
or occupant. This requirement [of charitable 
purposes] is not at issue in these appeals." 
6 - organized under Tennessee law, Elder- 
Trust is a nonprofit corporation, exempt from 
taxation under j' 5Ol(a) of the Internal Reve- 
nue Code. Nothing in the record suggests 
that ElderTrust submitted annual filings 
identified in G. L. c. 59, $ 5 ,  Third (b). 

A tax exemption "is a matter of special favor or 
grace," available "only where the property falls 
clearly and unmistakably within the express words 
of a legislative command." Massachusetts Med. 
Socy v. Assessors ofBoston, 340 Mass. 327, 331, 
164 N.E.2d 325 (1960), quoting Boston Chamber of 



Commerce v. Assessors of Boston, 315 Mass. 712, 
71 6, 54 N.E.2d 199 (1944). The "express words" of 
G. L. c. 59, J 5, Third, require both that the real es- 
tate be "owned by or held in trust for a charitable 
organization" as well as that it be "occupied by it or 
its officers" (emphasis added). While the taxpayers 
argue that the statute neither requires evidence of 
any particular type of trust relationship nor specifies 
the elements necessary to satisfy the "in trust" re- 
quirement, they overlook the threshold requirement 
that property be "occupied" by a qualifying 
[***I41 charitable organization. Regardless 
whether the "dominant purpose" for the taxpayers' 
ownership and occupation of the properties is to 
serve as a "trustee" for a qualifying charitable or- 
ganization, ElderTrust itself neither owns nor occu- 
pies the real property, as the statute requires. See 
Children's Hosp. Med. Ctr. v. Assessors of Boston, 
353 Mass. 35, 227 N. E.2d 908 (1967). 

[*411] In the Children's Hosp. Med. Ctr. case, 
the hospital, a charitable corporation, briefly owned 
and occupied a parcel of land while it was being 
developed for use as a hospital laundry. Id, at 37. 
Thereafter, title to the property was transferred to 
the Hospitals Laundry Association, Inc., organized 
by five area hospitals and a university dispensary. 
Id, at 37-38. In concluding that the real property 
was exempt from taxation, we found that "laundry 
work . . . is an indispensable feature of hospital op- 
eration," and that such work was part of the hospi- 
tal's charitable purpose. Id. at 40, 41. It was not ma- 
terial, in that case, whether the hospital owned and 
occupied the property as a laundry for itself, or 
whether it held the property as a trustee for the as- 
sociation: either way, the hospital owned and occu- 
pied the property in connection [***I51 with its 
charitable purpose, and held the property [**387] 
in anticipation of the association's taking ownership 
and occupation of it. 

In contrast, while the LLCs have a single mem- 
ber, they are legally distinct entities, and occupation 
by the taxpayer does not equate to occupation by 
ElderTrust. The taxpayers failed to establish that 
the property is "held in trust of a charitable organi- 
zation and occupied by it" for charitable purposes. 8 

G. L. c. 59, J 5, Third. 

7 The taxpayers' operating agreements pro- 
vide that each will "at all times abide by the 

separateness covenants" established, includ- 
ing that each will conduct business in its own 
name, observe organizational formalities, 
hold itself out as a separate entity, and "cor- 
rect any known misunderstanding regarding 
its separate identity." 
8 We reject the taxpayers' suggestion that 
the clause's "occupied" requirement does not 
apply to properties "held in trust." The lan- 
guage of the statute does not support that 
construction: it requires that property be oc- 
cupied by a "charitable organization" to qual- 
ify for a tax exemption. See Milton v. Ladd, 
348 Mass. 762, 764-765, 206 N.E.2d 161 
(1965) ("exemption is given to land occupied 
and used by a charity for its charitable 
[***I61 purposes, even though the land is 
'held in trust . . . or by another charitable or- 
ganization.' Thus the statute focuses on the 
occupation and use rather than the record ti- 
tle as determinative of whether particular real 
estate should be exempt"). The cases cited by 
the taxpayers involve whether the property 
owner satisfied the occupancy requirement, 
not whether the "occupied" requirement ap- 
plies to trusts or trustees. In M.I.T. Student 
House, Inc. v. Assessors of Boston, 350 
Mass. 539, 542, 215 N.E.2d 788 (1966), for 
example, the corporate owner was consid- 
ered to "occupy" a residence it maintained 
for needy students because the students' 
presence was consistent with the charitable 
purpose of the organization. In these cases, 
the occupation of the nursing home facilities 
was by the limited liability taxpayers and not 
by the Tennessee corporation that was their 
"member." The certificates of f~rmation of 
the LLCs required that the LLCs hold them- 
selves out as separate entities, and conduct 
business in their own names. 

[*412] We similarly reject the taxpayers' sug- 
gestion that, because the Legislature last revised G. 
L. c. 59, J 5, Third, as amended through St. 1985, c. 
489, some ten years before limited liability [***I71 
companies were authorized in the Commonwealth, 
pursuant to G. L. c. 156C, inserted by St. 1995, c. 
281, $ 18, the Legislature did not intend to exclude 
such companies from the exemption. We presume 
the Legislature was aware of various organizational 
forms and taxing mechanisms when it enacted G. L. 



c. 156C. Condon v. Haitsma, 325 Mass. 371, 373, 
90 N.E.2d 549 (1950) ("Legislature must be pre- 
sumed to have meant what the words plainly say, 
and it also must be presumed that the Legislature 
knew preexisting law and the decisions of this 
court"). Thus, for example, partnerships, which 
share some tax attributes with LLCs, long have 
been recognized in Massachusetts, and there is no 
suggestion that this exemption applies to them. Na- 
shoba Communications Ltd. Partnership v. Asses- 
sors of Danvers, 429 Mass. 126, 129, 706 N.E.2d 
653 (1999) ("both the Federal and Massachusetts 

taxing schemes treat corporations and partnerships 
differently"; "if any inequality exists in this treat- 
ment, it can be avoided because it is the taxpayer's 
option to operate as a partnership or to do business 
as a corporation"). See State Tax Comm'n v. Fine, 
356 Mass. 51, 56 n.8, 247 NE.2d 701 (1969) 
("trusts with transferable shares are not corporations 
and cannot be [***It?] treated as such for some tax 
purposes"). 

Decision of the Appellate Tax Board aflrmed. 
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OPINION BY: BOTSFORD 

deference to the Attorney ~eneral ' s  r&asonable 
[***2] interpretation of the Wage Act and in 
agreement with the Superior Court [**637] judge 
and the division of administrative law appeals 
(DALA), we conclude that the statute requires such 
an employee to be paid for unused vacation time 
remaining at the time of involuntary discharge; and 
that because the EDS policy does not provide for 
such payment, it contravenes the Wage Act. We 
therefore affirm the judgment of the Superior Court. 
2 

2 We acknowledge the amicus brief of New 
England Legal Foundation, Associated In- 
dustries of Massachusetts, and Retailers As- 
sociation of Massachusetts in support of 
EDS; and the amicus briefs of Greater Bos- 
ton Legal Services and the National Em- 
ployment Lawyers Association, Massachu- 
setts Chapter, in support of the Attorney 
General. 

Background. The facts are not contested. Fran- 
cis Tessicini was an employee of EDS or one of its 
predecessor companies for twenty-one years, from 



1984 to 2005. On April 8, 2005, EDS eliminated 
Tessicini's position. 

EDS's written vacation pay policy (vacation pay 
policy, or policy), as updated on July 30, 2004, pro- 
vides that beyond the first year of employment, the 
amount of an employee's paid vacation time is 
based on the number of full calendar [***3] years 
he or she has worked for EDS or one of its prede- 
cessor companies. Under the policy, a person who 
has been employed for twenty years or more is eli- 
gible for five weeks of paid vacation per calendar 
year, to be used by December 31 of that year or 
lost. ' [*65] The policy further provides that "va- 

cation time is not earned and does not accrue. If you 
leave EDS, whether voluntarily or involuntarily, 
you will not be paid for unused vacation time 
(unless otherwise required by state law)." 

3 In particular, the policy states: 

"After your first calendar 
year of employment, you are 
eligible for vacation as follows: 

"If you have worked for EDS this You can take this many 
number of full calendar years: days of vacation: 
1 year to 9 years 3 weeks per calendar year 
10 years to 19 years 4 weeks per calendar year 
20 years and beyond 5 weeks per calendar year 

"If you are a salaried employee, any un- 
used vacation expires on December 31 and 
may not be carried forward, subject to state 
law exceptions." 

At the time of his discharge on April 8, Tessi- 
cini had used only one day of vacation in calendar 
year 2005. Pursuant to its vacation pay policy, when 
EDS discharged Tessicini, it did not pay him for 
any part of his [***4] unused vacation time. On 
May 5, 2005, Tessicini filed a written complaint 
with the Attorney General's fair labor division, al- 
leging that EDS owed him vacation payments under 
the Wage Act. The Attorney General issued a cita- 
tion that, as amended, required payment of $ 
1,799.70 to Tessicini, and assessed a civil penalty 
of $ 3,490 for intentional failure to make timely 
payment of wages. EDS appealed from the citation 
to DALA, which issued a written decision asrming 
the citation, but calculating the payment owed to 
Tessicini as $ 1,970.95. EDS then [**638] 
sought review of DALA's order in the Superior 
Court pursuant to G. L. c. 30A, § 14. Ruling on 
EDS's motion for judgment on the pleadings, a 

judge in the Superior Court denied the motion and 
affirmed DALA's decision. EDS appealed, and we 
granted its application for direct appellate review. 

4 The fair labor division was then known as 
the fair labor and business practices division. 
5 The payment to Tessicini was calculated 
by prorating his five weeks of vacation per 
year over the fourteen weeks he had worked, 
and subtracting the day of vacation he actu- 
ally took, requiring EDS to pay his salary for 
5.75 vacation days. EDS does not challenge 
the [***5] figure arrived at by DALA as to 
that payment. EDS does argue, in a short 
footnote and without citation, that there is no 
basis for the civil penalty assessed. The foot- 
note does not rise to the level of appellate ar- 
gument, and we deem the argument waived. 
See Commonwealth v. Lydon, 413 Mass. 
309, 317-318, 597 N.E.2d 36 (1992), citing 
Mass. R. A. P. 16 (a) (4), as amended, 367 
Mass. 921 (1975). 

Discussion. Pursuant to G. L. c. 30A, § 14 (7) 
(c), EDS challenges DALA's decision affirming the 
Attorney General's citation, and the citation itself, 



as being based on an error of law. We review ques- 
tions of law in administrative decisions de novo. 
Belhumeur v. Labor Relations Comm'n, 432 Mass. 
458, 463, 735 N.E.2d 860 (2000), cert. denied, 532 
US. 904, 121 S. Ct. 1227, 149 L. Ed. 2d 137 
(2001). 

The Wage Act provides in pertinent part: 

"Every person having employees in 
his service shall [*66] pay weekly or 
bi-weekly each such employee the 
wages earned by him to within six 
days of the termination of the pay pe- 
riod during which the wages were 
earned if employed for five or six 
days in a calendar week . . .; and any 
employee discharged from such em- 
ployment shall be paid in full on the 
day of his discharge . . . . The word 
'wages' shall include any holiday or 
vacation payments [***6] due an 
employee under an oral or written 
agreement. . . . 

"No person shall by a special con- 
tract with an employee or by any 
other means exempt himselffrom this 
section. . ." (emphasis added). 

G. L. c. 149, § 148. The parties offer differing in- 
terpretations of these statutory provisions. EDS ar- 
gues that because "vacation payments" under the 
Wage Act's partial definition of "wages" are only 
those "due" under the terms of an oral or written 
employment agreement, the agreement may restrict 
or limit an employee's right to those payments 
without violating the Act's "special contracts" 
clause. Applying that interpretation to this case, 
EDS claims that under the language of § 148, no 
payment is "due" Tessicini "under [the] written 
agreement," id., where its policy explicitly provides 
that employees leaving EDS on a voluntary or in- 
voluntary basis will not be paid for unused vacation 
time. The Attorney General, in turn, argues that, 
once Tessicini had accumulated vacation time ac- 
cording to the vacation pay policy, it became "due" 
under the definition of "wages," and therefore con- 
stituted "wages earned," which § 148 mandates 

must be paid in full on the day of his discharge; the 
Attorney [***7] General considers the portion of 
EDS's vacation pay policy denying payment for 
unused vacation time to constitute an unenforceable 
"special contract" under the "special contracts" 
clause of the statute. 

In EDS I, which concerned an earlier version of 
the EDS vacation pay policy that was worded 
slightly differently, the same parties offered the 
same interpretations of the Wage Act that they pre- 
sent here. EDS I, 440 Mass. at 1020-1021. At that 
time, EDS's policy stated, "If you leave the com- 
pany, you do not receive vacation pay for unused 
vacation time" (emphasis added). Id. at 1020. Con- 
struing the policy against EDS as the drafter, we 
[*67] [**639] concluded that the policy reasona- 
bly could be read to require forfeiture of unused 
vacation time only for employees who voluntarily 
left employment. Id. at 1021. Because the employee 
in EDS I was involuntarily terminated, we did not 
reach the interpretive question whether the Wage 
Act permits an employer not to pay an employee for 
unused vacation time when he or she is involuntar- 
ily terminated. Id. at 1021-1022. Following EDS I, 
EDS modified the wording of its policy to make 
clear that employees leaving involuntarily also for- 
feit unused vacation time. This [***8] case, arising 
under the modified policy, presents the question we 
earlier left open. 

As EDS and the Attorney General recognize, 
the critical phrase in § 148 is the partial definition 
of "wages": "The word 'wages' shall include any 
holiday or vacation payments due an employee un- 
der an oral or written agreement." Given its express 
reference to what is "due" to the employee under an 
"agreement," we begin with a review of the vaca- 
tion pay policy itself. As the Superior Court judge 
noted, there are contradictions in the policy. While 
the policy does state, in connection with its provi- 
sion refusing payment for unused vacation time if 
an employee leaves or is terminated, that "vacation 
time is not earned," the structure of and other lan- 
guage in the policy indicate otherwise. The policy 
states that employees are eligible for "vacation pay" 
(emphasis added) based on the number of hours 
worked each week, and, after the first year, ties the 
number of paid vacation weeks for which an em- 
ployee is eligible to the number of years the em- 
ployee "ha[s] worked" for EDS. The clear import of 



these provisions .is that paid vacation at EDS is 
earned. 

Against this background, we turn to the inter- 
pretive task [***9] at hand, namely, the meaning of 
§ 148. We do not do so in a vacuum. In 1999, pur- 
suant to the Attorney General's exclusive authority 
to enforce G. L. c. 149, the Attorney General issued 
Advisory 9911, an advisory regarding the Wage 
Act's treatment of employers' vacation policies. 6 

The advisory states: 

"Employers who choose to provide 
paid vacation to [*68] their employ- 
ees must treat those payments like any 
other wages under [the Wage Act]. . . 
. Like wages, the vacation time prom- 
ised to an employee is compensation 
for services which vests as the em- 
ployee's services are rendered. Upon 
separation from employment, em- 
ployees must be compensated by their 
employers for vacation time earned 
'under an oral or written agreement."' 
Id. at 1. 

In a section titled "No Forfeiture of Earned Vaca- 
tion Time," the advisory states: 

"Since [the Wage Act] provides for 
the timely payment of all wages 
earned, an employer may not enter 
into an agreement with an employee 
under which the employee forfeits 
earned wages, including vacation 
payments. Examples of these agree- 
ments are vacation policies that condi- 
tion the payment of vacation time on 
continuous employment [**640] or 
that require that employees provide 
notices to quit. [***lo] Employees 
who have performed work and leave 
or are fired, whether for cause or not, 
are entitled to pay for all the time 
worked up to the termination of their 
employment, including any earned, 
unused vacation time payments." Id. 
at 2. 

The advisory hrther provides that an employer may 
require employees to "use all of their accumulated 
vacation time by a certain period of time or lose all 
or part of it," but that: 

"Under such policies, the employer 
must provide adequate prior notice of 
the policy to employees and must en- 
sure that employees have a reasonable 
opportunity to use the accumulated 
vacation time within the time limits 
established by the employer. Other- 
wise, a cap on accrual or a 'use it or 
lose it' policy may result in an illegal 
forfeiture of earned wages." Id. at 3. 

Finally, the advisory provides that, unless another 
[*69] schedule is specified in the agreement, vaca- 
tion time is earned according to the time period in 
which the employee actually works: 

"For example, if an employee is to 
receive twelve vacation days 'in a 
year,' and the employee voluntarily or 
involuntarily terminates his or her 
employment after ten months . . . the 
employee would be entitled to ten va- 
cation days . [***Ill . . ." Id. at 3-4. 

6 The Attorney General's enforcement au- 
thority is granted by G. L. c. 23, § 3 (b), 
which reads in relevant part: 

"Notwithstanding any general 
or special law to the contrary, 
the attorney general shall have 
exclusive authority to conduct 
field investigations, inspec- 
tions, and civil and criminal 
prosecutions with respect to, 
and otherwise enforce, said 
chapters 149 and laws pertain- 
ing to wages, hours and work- 
ing conditions . . . ." 

When Advisory 9911 was issued, substan- 
tially similar language was codified at G. L. 



c. 23, J 1 (b), as appearing in St. 1996, c. 
151,§ 112. 

The duty of statutory interpretation is for the 
courts, to be sure, but "[ilnsofar as the Attorney 
General's office is the department charged with en- 
forcing the wage and hour laws, its interpretation of 
the protections provided thereunder is entitled to 
substantial deference, at least where it is not incon- 
sistent with the plain language of the statutory pro- 
visions." Smith v. Winter Place LLC, 447 Mass. 
363, 367-368, 851 NE.2d 417 (2006) (discussing 
Attorney General advisory interpreting G. L. c. 149, 
J 148A). See Felix A. Marino Co. v. Commissioner 
ofLabor & Indus., 426 Mass. 458, 460, 689 N.E.2d 
495 (1998) (deferring to commissioner [***I21 in 
interpreting ambiguous term in G. L, c. 149, S; 26). 

The Wage Act does not require employers to 
provide their employees with paid vacation. As the 
advisory reflects, however, the Attorney General 
interprets the Wage Act to mean that when an em- 
ployee does provide for paid vacation and an em- 
ployee is entitled to paid vacation under the terms 
of an employment agreement, the entitlement is 
another form of compensation, and becomes "due" 
day by day as the employee performs his or her du- 
ties. It can be lost by disuse, but if an employee is 
"discharged from . . . employment," the value of the 
vacation benefit earned up to that date and that 
would still be available if the employee remained at 
the job must be "paid in full on the day of his dis- 
charge." G. L. c. 149, J 148. 

7 The judge emphasized the fact that vaca- 
tion time under EDS's policy is "based on the 
number of full calendar years [the employee 
has] worked for EDS," in holding that vaca- 
tion time was "earned." Although that fact 
supports the conclusion that EDS views va- 
cation time as compensation for work done, 
it is not necessary to the outcome. The key 
point, as the Attorney General's 1999 advi- 
sory states, is that "vacation time promised 
[***I31 to an employee is compensation for 
services which vests as the employee's ser- 
vices are rendered." Advisory 9911, at 1. 

[*70] EDS argues that the Attorney General's 
interpretation of § 148 is unreasonable for several 
reasons. First, EDS asserts that "the Wage Act is 
merely the method by which private agreements 

regarding vacation policies may be enforced," 
[**641] and therefore that the provision of the 
Wage Act dealing with vacation payments as 
"wages" comes into play only where an employer 
violates its own policy. We do not agree. The Wage 
Act is intended to protect employees and their right 
to wages. See Wiedmann v. The Bradford Group, 
Inc., 444 Mass. 698, 703, 831 N.E.2d 304 (2005); 
Boston Police Patrolmen's Ass'n v. Boston, 435 
Mass. 718, 720, 761 N. E.2d 479 (2002) (clear pur- 
pose of Wage Act is to prevent unreasonable deten- 
tion of wages). See also Cumpata v. Blue Cross 
Blue Shield of Mass., Inc., 113 F. Supp. 2d 164, 168 
(D. Mass. 2000) (Wage Act "meant to protect em- 
ployees from the dictates and whims of shrewd em- 
ployers"). As its "special contracts" clause recog- 
nizes, the Wage Act would have little value if em- 
ployers could exempt themselves simply by drafting 
contracts that placed compensation outside its 
bounds -- as EDS [***I41 attempted to do, when it 
stated that "vacation time is not earned." 

EDS also contends that the legislative history of 
the Wage Act reveals a clear intent not to require 
vacation payments on termination unless the par- 
ticular employment agreement so stipulates. The 
language in the Wage Act partially defining 
"wages" and addressing vacation payments was 
added in 1966. St. 1966, c. 3 19. EDS points out, 
correctly, that 1966 House Doc. No. 199, proposing 
to add to § 148 the language, "[tlhe term 'wages' 
shall include any holiday or vacation payments due 
an employee" was initially rejected, and then was 
accepted with the modifying language "under an 
agreement oral or written" inserted. See 1966 
House J. 1211-1212, 1441. Contrary to EDS, we 
derive no clear guidance from this sparse historical 
record. The addition of the modifying phrase may 
well have been considered necessary to clarify that 
the "holiday or vacation payments" amendment to 
the Wage Act did not create an independent statu- 
tory duty to provide paid holiday or vacation time, 
or that an employer could provide for paid holiday 
or vacation benefits to its employees inoral as well 
as written employment agreements. Certainly, this 
legislative [***I51 history in itself does not evince 
a clear intent to allow employers free rein to deny 
or condition earned "vacation payments" in any 
[*71] way they choose, so long as they include the 
language to do so in an employment agreement. 



EDS further argues that the Attorney General's 
position is incompatible with the policy, included 
within the same advisory, that an employer may 
require employees to "use all of their accumulated 
vacation time by a certain period of time or lose all 
or part of it." Advisory 9911, at 3. In EDS's view, 
this position shows that the Attorney General did 
not consider entitlement to paid vacation time to be 
the equivalent of earned wages, or else it could not 
be lost if unused. However, as quoted previously, 
the advisory permits loss of accrued vacation time 
only where the employee has a reasonable opportu- 
nity to use (and be paid for) that time. Id. The At- 
torney General has therefore adopted a consistent 
view that an employee earns, by his or her service, 
the right to take paid vacation; the employee may 
lose the right through voluntary nonuse, but if an 
employer interferes with the employee's ability to 
use it, for example by discharging the employee, the 
employer must [***I61 pay the value of the earned 
vacation. 

The Attorney General's interpretation is not the 
only meaning that could be attached to the phrase 

"vacation payments due . . . under an [employment] 
agreement" in j 148. For example, the term "vaca- 
tion payments" could refer exclusively to payment 
for vacation already taken, and not include payment 
for unused vacation time at termination. However, 
the [**642] Attorney General's reading of J 148 is 
a reasonable one, at least as applied to an employee 
who, like Tessicini, has earned and is' entitled to 
paid vacation time under the terms of his employ- 
ment agreement and who is involuntarily "dis- 
charged." Accordingly, we defer to her interpreta- 
tion. See Smith v. Winter Place LLC, 447 Mass. at 
367-368; Felix A. Marino Co. v. Commissioner of 
Labor & Indus., 426 Mass. at 461 (deferring to im- 
plementing agency's definition where statutory term 
was "ambiguous" and "fairly debatable"). We do 
not reach the question whether the Wage Act re- 
quires an employee who leaves a job voluntarily, 
with earned vacation time unused, to be paid for 
that earned and unused vacation time. 

Judgment afirmed. 
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OPINION 

[**757] [*670] GANTS, J. The plaintiff, a 
former safety inspector in the occupational safety 
department of the Massachusetts Turnpike Author- 
ity (MTA), appeals from a judgment of the Superior 
Court affirming the denial by the Contributory Re- 
tirement Appeal Board (CRAB) of his application 
for accidental disability retirement benefits [***2] 
pursuant to G. L. c. 32, § 7 (I), as amended through 
St. 1996, c. 306, § 14. We allowed an application 
for direct appellate review filed by the Massachu- 
setts Turnpike Authority Employees' Retirement 
Board (retirement board) to consider a question of 
significance to employers and employees of the 
Commonwealth and its political subdivisions: 
whether G. L. c. 32, § 7 (l), permits an employer to 
modify an injured employee's work-related respon- 
sibilities in order to accommodate the injury, 
thereby revising the "essential duties of his job," 
and, as a result, limiting the retirement system's li- 
ability for accidental disability benefits. We answer 
the question in the affirmative when, as in this case, 
the essential duties of the job as modified are simi- 
lar in responsibility and purpose to those performed 
by the employee at the time of injury, and result in 
no loss of pay or other benefits. We also conclude 
that CRAB properly determined that the plaintiff 
was able to perform the "essential duties" of his 
position of safety inspector as modified at the time 
of his application for accidental disability benefits. 
Accordingly, we affirm the judgment. 

Background. We set forth the background of 
this [***3] case in some detail, relying on facts 
established at a hearing before the division of ad- 



ministrative law appeals (DALA) and other uncon- 
troverted evidence in the record. In the spring of 
2001, the plaintiff had been a section safety inspec- 
tor for the MTA for twelve years. As a safety in- 
spector, the plaintiff was required to maintain vari- 
ous licenses and certifications in safety. He was the 
only MTA employee with a fire equipment certifi- 
cate of competency. His job responsibilities in- 
cluded conducting MTA training sessions on 
[*671] cardiopulmonary resuscitation (CPR), first 
aid, fire extinguisher safety, and other aspects of 
safety awareness; internal safety audits; and indus- 
trial accident investigations. One of the plaintips 
primary responsibilities was to conduct weekly in- 
spections of fire extinguishers along the Massachu- 
setts Turnpike and MTA tunnels. This task required 
the plaintiff to lift fire extinguishers weighing over 
twenty, and up to fifty, pounds. Fire extinguishers 
needing maintenance or repair were transported by 
the plaintiff to an MTA facility in Weston and, after 
being repaired by others, were transported by the 
plaintiff back to the assigned locations. The plaintiff 
performed [***4] similar inspection and mainte- 
nance tasks, on a monthly basis, on first aid equip- 
ment at various MTA sites. Between August, 1999, 
and August, 2001, the plaintiff traveled an average 
of 1,500 miles per month in the performance of his 
job. By his own calculation, only twenty per cent of 
his work day was spent in the office. 

On March 19, 2001, while on duty at an MTA 
facility in Chicopee, the plaintiff injured his lower 
back while attempting to lift a fire extinguisher onto 
an MTA transport van. The plaintiffs lower back 
injury did not cause him to miss any work, but he 
experienced low back pain for roughly three weeks. 
On September 4, 2001, the plaintiff again injured 
his lower back while attempting to lift boxes of first 
aid equipment at the MTA's Weston facility. He 
sought medical treatment and returned to work in- 
termittently during the next year [**758] as his 
medical condition permitted. He received, and 
continues to receive, workers' compensation bene- 
fits. On June 10, 2002, the plaintiffs orthopedic 
surgeon approved his return to work full time, pro- 
vided that accommodations for certain medical re- 
strictions could be made. The MTA agreed to ac- 
commodate all of the restrictions and advised 
[***5] the plaintiff that his failure to return to the 
workplace could result in the suspension of his 
workers' compensation benefits. 

2 According to the record, the plaintiff 
twice underwent back surgery, once on April 
5, 2002, and again on March 19,. 2003. The 
plaintiff also received multiple epidural ster- 
oid injections and participated in several 
courses of physical therapy. Neither surgery 
nor injections nor physical therapy was ef- 
fective in easing discomfort in his lower 
back, left leg and ankle, and numbness in his 
left foot. 

The plaintiff returned to work full time later 
that month. He was provided with a "stand-up com- 
puter" and was allowed to [*672] take as many 
breaks as needed to reduce his discomfort. The 
physical duties connected with fire extinguisher 
safety were assigned to another employee, and fa- 
cility safety audits were eliminated from the plain- 
tiffs job responsibilities. The plaintiff was respon- 
sible for classroom instruction, inspections, investi- 
gations, data entry, course development, and report 
writing. Despite these modifications to his work- 
load, the plaintiff continued to experience back 
pain. He left work again in July. 

On September 23, 2002, the MTA acknowl- 
edged that the plaintiff [***6] was unable to return 
to the work duties he had performed before his back 
injury on September 4,2001, and expressed its will- 
ingness to make every accommodation to ensure his 
successfwl return to work "in a modified capacity." 
On November 1, the plaintiff attempted to return to 
work on a light duty basis, i.e., working only a few 
days a week. He was permitted to lift only objects 
weighing no more than twenty pounds and was al- 
lowed to stand or sit, and take breaks from his work 
as his comfort level allowed. By this time, the 
plaintiffs responsibilities consisted almost exclu- 
sively of administrative tasks. His prior responsi- 
bilities in the field were performed by two other 
employees in the same department, one of whom 
had obtained a fire equipment certificate of compe- 
tency in order to perform fire extinguisher inspec- 
tions. The plaintiff, however, declared himself un- 
able to continue working. His last day of work was 
November 12,2002. 

On December 23, 2002, the plaintiff submitted 
to the retirement board an application for accidental 
disability retirement benefits, pursuant to G. L, c. 
32, § 7. The public employment retirement admini- 



stration commission (PERAC), authorized under G. 
L. c. 7, § 50, [***7] to oversee, monitor, and 
promulgate rules and.regulations applicable to the 
work of the Commonwealth's retirement boards, G. 
L. c. 7, § 50, appointed a three-member regional 
medical panel, as required by G. L. c. 32, ,$ 6 (3), to 
evaluate the plaintiffs medical condition and to cer- 
tify to the retirement board in writing whether the 
plaintiff was likely permanently disabled from fur- 
ther duty. ' 

3 General Laws c. 32, $ 6 (3), also directs 
the panel to certify in writing whether the 
claimed injury was the natural result of the 
workplace accident. The medical panel's 
conclusion that the plaintiffs injury occurred 
in the course of his employment is not at is- 
sue in this case. 

[*673] On April 17, 2003, the medical panel 
examined the plaintiff and, based on a list of duties 
and responsibilities of the plaintiffs position sub- 
mitted by the MTA, set [**759] forth below, cer- 
tified that he was physically incapable of perform- 
ing the essential functions of his job. The panel 
characterized the plaintiffs incapacity as likely to 
be permanent and expressed its unanimous support 
for allowing the plaintiffs application for benefits 
under G. L. c. 32, § 7. Accompanying the panel's 
certification was a narrative report, [***8] which 
included a finding that the plaintiff was "unable to 
perform the prolonged driving and lifting from floor 
level required of his work." 

4 "Inspects facilities and operating practices 
throughout the [MTA] to verify that safety 
standards are maintained, and reports his 
findings to the Supervisor. 

"Inspects safety practices by private con- 
tractors on [MTA] property to assure that 
they conform to [MTA] and [Occupational 
Safety and Health Administration] standards 
and reports any violations. 

"Assists in the investigation of accidents 
to identify causes and recommends correc- 
tive actions, policies, and procedures which 
would reduce the likelihood of accidents 
andlor eliminate physical hazards. 

"Advises supervisors of procedures to 
avoid accidents and claims against the 
[MTA] . 

"Maintains control records on all fire ex- 
tinguishers, inspects extinguishers, and en- 
sures that they are recharged as scheduled." 

The medical panel's finding that the plaintiff 
was unable to perform "prolonged driving and lift- 
ing" prompted the retirement board to question 
whether these were among the plaintiffs current job 
requirements. In a clarification letter dated Decem- 
ber 23, 2003, MTA's director of human resources, 
[***9] Frank McDonough, informed the retirement 
board that "no such tasks were or are specified in 
the position description applicable to the MTA job 
[the plaintiff] most recently held." McDonough's 
letter documented an "evolution" of the position of 
section safety inspector since that position was cre- 
ated in 1984. The letter presented the following ex- 
planation: 

"A fair view of the job today, not as 
it was created in 1984, would reveal 
that the position is essentially an of- 
fice-based administrative job that re- 
quires infrequent travel and minimal 
lifting (virtually all of which can be 
avoided). It remains, nonetheless, of 
value to the [MTA] in assisting it in 
overseeing safety-related data acquisi- 
tion and review [*674] and providing 
training, guidance and counsel, at 
convenient times and readily accessi- 
ble locations, to supervisors and em- 
ployees alike. The department's head 
has necessarily deployed and .rede- 
ployed her resources in an efficient 
manner. In doing so, it became appar- 
ent quite some time ago that there was 
less need for [the plaintiff] to drive the 
Turnpike and more need for office 
support for those departmental em- 
ployees and others who fulfill the 
[MTA's] many safety responsibilities 
at [***10] its facilities and work 
sites. This decentralization was well 
underway well before [the plaintiffs] 
latest injury, and it has continued. 
Having conferred with the department 



director, there is no question that [the 
plaintiff] will be assigned to full ad- 
ministrative responsibilities with vir- 
tually no driving obligation and abso- 
lutely no lifting requirements." 

5 In a follow-up letter dated January 13, 
2004, Frank McDonough clarified for the 
panel the job responsibility that called for the 
plaintiff to "maintain control records on all 
fire extinguishers" and "inspect extinguish- 
ers" and "assure that they are recharged as 
scheduled." McDonough explained the first 
as "a pure record keeping function." As for 
the second, McDonough described at length 
the methods by which inspecting a fire ex- 
tinguisher may be accomplished without 
heavy lifting, and made clear that the plain- 
tiff, who instructed others on safe lifting 
practices, was fully aware of the basic rule 
that no one is to lift an object without assis- 
tance in any case where the lifting might 
cause an injury. The process of recharging a 
fire extinguisher, McDonough continued, is 
not a current responsibility of the plaintiffs 
job. 

[**760] Based [***ll]  on this revised de- 
scription of the plaintiffs job, the medical panel 
reversed its earlier decision and withdrew its cer- 
tificate. In a report dated February 26, 2004, the 
medical panel concluded unanimously that the 
plaintiff was able to perform the essential duties of 
his job. 

On April 28, 2004, the retirement board voted 
to approve the plaintiffs application for benefits 
and, pursuant to G. L. c. 32, § 21 (I), forwarded its 
decision to PERAC. PERAC remanded the decision 
to the retirement board with written instructions 
directing that, in the absence of a positive certifica- 
tion by the medical panel, the approval of the plain- 
tiffs application was not in accordance with 840 
Code Mass. Regs. § 10.11 (3) (1 998), and, therefore, 
was unlawful. PERAC advised the retirement 
[*675] board that it should either deny the applica- 
tion or, alternatively, petition for a new medical 
panel, and state the reasons why a new panel should 

be convened. On July 1, 2004, the retirement board 
denied the plaintiffs application for disability re- 
tirement benefits. The plaintiff filed an appeal from 
the retirement board's decision with CRAB, which 
referred the case to DALA. See G. L. c. 32, § 16 
(4) 

6 Section 10.1 l(3) of 840 Mass. Code 
Regs. (1998) provides as follows: [***I21 

"If the medical panel findings 
preclude retirement for the dis- 
ability claimed, the retirement 
board shall either deny the ap- 
plication or, if it determines 
that further examination by a 
medical panel may be war- 
ranted, the retirement board 
shall petition the [public em- 
ployment retirement admini- 
stration commission (PERAC)] 
to schedule a new examination 
by a medical panel, stating the 
circumstances warranting a 
new examination." 

An evidentiary hearing was held before a 
DALA administrative magistrate, who made find- 
ings of fact and remanded the case to the retirement 
board for the purpose of granting the plaintiffs ap- 
plication, on the ground that a public employee is 
entitled to disability retirement benefits under G. L. 
c. 32, § 7, if he is no longer able to perform the es- 
sential duties of his original job, i.e., the job he held 
at the time of injury. CRAB adopted the DALA 
factual findings in their entirety but rejected its le- 
gal conclusion that the plaintiff is entitled to bene- 
fits. CRAB reasoned that G. L. c. 32"permits an 
employer wide latitude to modify an employee's 
work responsibilities to accommodate an injury to 
keep him on the [***I31 job, and § 7 entitles an 
injured employee to disability retirement benefits 
only if the employee is unable to perform the essen- 
tial duties of the modified job. CRAB concluded 
that, because the plaintiff was able to perform the 
sedentary tasks required of him by the MTA as of 
December, 2002 (the time of his application for 
benefits), the plaintiff was not permanently disabled 
as required by § 7. The plaintiff sought administra- 



tive review in the Superior Court, pursuant to G. L. 
c. 30A, f 14, and, as indicated above, a judge in the 
Superior Court affirmed CRAB's decision. 

The plaintiff concedes that a public employer, 
such as the MTA, has the right to define the duties 
that it considers essential for a position within its 
authority. The plaintiff maintains, however, that 
because he is unable to perform the "essential du- 
ties" of the job he held on the day he was injured, 
he is entitled to disability retirement benefits under 
G. L. c. 32, f 7. He claims that CRAB erred, as a 
matter of law and of fact, in concluding [*676] 
otherwise. We review CRAB's decision under a 
deferential standard and will reverse only if its deci- 
sion was based on an erroneous interpretation of 
law or is unsupported by substantial [***I41 evi- 
dence. See G. L. c. 30A, $ 14 (7); Boston Retire- 
ment Bd, v. Contributory Retirement Appeal Bd., 
441 Mass. 78, 82, 803 N.E.2d 325 (2004) [**761] 
("Where an agency's interpretation of a statute is 
reasonable, the court should not supplant it with its 
own judgment"); Flint v. Commissioner of Pub. 
Welfare, 412 Mass. 416, 420, 589 N.E.2d 1224 
(1992); Massachusetts Med. Soc'y v. Commissioner 
of Ins., 402 Mass. 44, 62, 520 N. E.2d I288 (1988). 

Discussion. The first issue before us concerns 
the proper interpretation of G. L. c. 32, $ 7 (I), 
which conditions entitlement to accidental disability 
retirement benefits on the certification by a regional 
medical panel that the applicant is "unable to per- 
form the essential duties of his job and that such 
inability is likely to be permanent." ' 

7 The permanency of the plaintiffs injuries 
is not an issue in this case. 

In 1996, apparently in response to a series of 
newspaper articles investigating abuses of the then- 
current law, the Legislature enacted St. 1996, c. 
306, to reform the law governing retirement bene- 
fits for public employees. See White v. Boston, 428 
Mass. 250, 253, 700 N. E.2d 526 & n. 4 (1 998). The 
new statute made three significant changes in the 
law relevant to this decision. 

First, it tightened the standard [***I51 govern- 
ing eligibility for accidental disability retirement. 
See Houde v. Contributory Retirement Appeal Bd., 
5 7 Mass. App. Ct. 842, 849, 787 N. E. 2d 58 I (2003). 
Prior to 1996, the statute required that an applicant 

be "totally and permanently incapacitated for fur- 
ther duty." St. 1996, c. 306, § 14. Under that ver- 
sion of the statute, a public employee was entitled 
to accidental disability retirement benefits if he 
could demonstrate a "substantial inability . . . to 
perform the duties of his particular job or work of a 
similar nature for which his training and qualifica- 
tions fit him." Quincy Retirement Bd. v. Contribu- 
tory Retirement Appeal Bd., 340 Mass. 56, 60, I62 
N.E.2d 802 (1959). As interpreted by the Appeals 
Court in 1992, a public employee was entitled to 
these benefits if he could not perform the "full 
range of duties generally required" in the position. 
Retirement Bd. of Brookline v. Contributory Re- 
tirement Appeal Bd., 33 Mass. App. Ct. 478, 483, 
601 N.E.2d 481 (1992). Consequently, under the 
pre-1996 statute, a [*677] public employee who 
could perform all the essential duties of his posi- 
tion, but not the full range of his duties, would be 
entitled to retirement disability benefits. See Houde 
v. Contributory Retirement Appeal Bd., supra 
[***I61 ("A person can be 'substantially incapable 
of performing [her] particular job,' taking into ac- 
count all of the job's core and peripheral functions 
and responsibilities, routine and occasional, and 
nonetheless able to perform that job's 'essential du- 
ties"'). Under the new statute, that same public em- 
ployee would be entitled to retirement disability 
benefits only if he could not perform "the essential 
duties of his job." 

8 The phrase "essential duties of his job" is 
defined nowhere in the statute. PERAC has 
provided practical guidance for employers 
and retirement boards called on to determine 
an applicant's ability to perform the "essen- 
tial duties of his job" for purposes of G. L. c. 
32, § 7, by means of a regulation enacted 
pursuant to its authority under G. L. c. 7, § 
50. Section 10.20 of 840 Code Mass. Regs. 
(2004) lists the following factors that may 
(but do not have to) be considered in the de- 
termination whether a function or duty is es- 
sential: 

"(a) The nature of the em- 
ployer's operation and the or- 
ganizational structure of the 
employer; 



"(b) Current written job de- 
scriptions; 

"(c) Whether the employer 
requires all employees in a par- 
ticular position to be prepared 
to perform a specific [***I71 
duty; 

"(d) The number of em- 
ployees available, if any, 
among whom the performance 
of the job function can be dis- 
tributed; 

"(e) The amount of time 
that employees spend perform- 
ing the function; 

"(f) Whether the function is 
so highly specialized that the 
person in the position was hired 
for his or her special ability to 
perform the function; 

"(g) The consequences of 
not requiring the employee to 
perform the function; 

"(h) The actual experience 
of those persons who hold and 
have held the position or simi- 
lar position; and 

"(i) Collective bargaining 
agreements." 

[**762] Second, St. 1996, c. 306, § 10, estab- 
lished an early intervention plan to ensure the "con- 
tinued employment of injured members through 
medical and vocational rehabilitation, reasonable 
accommodation of injured workers, and a safer 
workplace." G. L. c. 32, § 5B (a), as appearing in 
St. 1998, c. 252, 9 1. Under § 5B (b), the early in- 
tervention plan "shall be implemented" when a pub- 
lic employee has been absent from work for thirty 
[*678] workdays or more as the result of a work- 
related injury, and his return to work is not immi- 

9 nent. G. L. c. 32, § 5B. If, following the comple- 
tion of a rehabilitation plan, the employee is "able 
to perform the essential [***I81 duties of the posi- 
tion in which he was employed prior to his absence 

from work," the employee must return to work in 
his former position. G. L, c. 32, J 5B a. An em- 
ployee who fails to participate in either the assess- 
ment to determine the need for a medical or voca- 
tional rehabilitation program or the rehabilitation 
program determined to be appropriate "shall be 
deemed to have waived his rights to benefits pursu- 
ant to [§I 7." 'O  G. L, c. 32, § 5B (e). 

9 The determination that the employee's re- 
turn to work is not imminent is made by a 
physician selected by the employee and an- 
other selected by the employer. If they dis- 
agree, they must select a third physician 
whose determination shall be conclusive. G. 
L. c. 32, § 5B (b). 
10 The Massachusetts Turnpike Authority 
(MTA) had not implemented a formal early 
intervention plan in compliance with G. L. c. 
32, § 5B, at the time of the plaintiffs injuries, 
because it had not succeeded in negotiating 
the requisite modifications to its collective 
bargaining agreements. The record reflects, 
however, that the MTA sought to effectuate 
the goals of § 5B in its various accommoda- 
tions of the plaintiffs injuries. 

Third, a public employee previously found dis- 
abled [***I91 who is receiving disability retire- 
ment benefits is required to participate in periodic 
evaluations to determine whether, with the passage 
of time, he is able to perform the "essential duties of 
the position" from which he retired or a "similar job 
within the same department for which he is quali- 
fied." G. L. c. 32, § 8 (1) (a). See Sullivan v. Brook- 
line, 435 Mass. 353, 361, 758 N.E.2d 11 0 (2001) 
(purpose of 1996 amendments was to "return for- 
merly disabled employees to work and to prevent 
'healthy' retirees from profiting at the expense of the 
taxpayers"). 

Together, the 1996 amendments limit the 
Commonwealth's liability and prevent possible 
abuses of the system by requiring an injured public 
employee who is physically capable of performing 
some of the important duties of his position to do 
so. See White v. Boston, 428 Mass. 250, 253, 700 
N. E.2d 526 (1998). Under the 1996 amendments, 
when an injured public employee has missed thirty 
workdays due to a work-related injury, the em- 
ployer is expected to make reasonable accommoda- 



tions and, if needed, furnish the employee with a 
medical and vocational rehabilitation program, to 
permit the employee to remain on the job. It is only 
if the [*679] employee still cannot perform the 
essential [***20] duties of the job that the em- 
ployee may apply for, and receive, disability re- 
tirement benefits. If granted such benefits, the now- 
retired employee must undergo periodic evaluations 
to determine whether his medical condition has im- 
proved sufficiently to permit him to perform 
[**763] the "essential duties" of the position from 
which he retired or a "similar job within the same 
department." 

The plaintiff contends that the "essential duties 
of the position of his job" under § 7 must be deter- 
mined as of the date his injury first caused him to 
miss work, which here was in September, 2001. He 
argues that the MTA must provide reasonable ac- 
commodation to an injured employee, both as part 
of an early intervention plan under $ 5B and to 
avoid discriminating on the basis of disability under 
G. L. c. 151B, but is not empowered to create a new 
position in order to deny an employee the retire- 
ment benefits to which he otherwise would be enti- 
tled. In making this argument, the plaintiff confuses 
what a public employer must do under G. L, c. 151B 
with what it may do under G. L. c. 32. To be sure, 
the MTA owed the plaintiff no obligation to reallo- 
cate certain job responsibilities to other employees, 
or to waive [***21] or excuse his inability to per- 
form physical tasks formerly required of his posi- 
tion, as part of a reasonable accommodation under 
G. L, c. 151B. See Cox v. New England Tel. & Tel. 
Co., 41 4 Mass. 375, 390, 607 N. E.2d 1035 (1 993); 
Dziamba v. Warner & Stackpole LLP, 56 Mass. 
App. Ct. 397, 405, 778 N.E.2d 927 (2002). There is 
no language in G. L. c. 32, however, that prohibits 
an employer from providing a greater accommoda- 
tion than would be required under G. L. c. 151B, 
and modifying an employee's essential duties so 
that he may remain on the job after a work-related 
injury. If the plaintiffs interpretation were to pre- 
vail, the legislative purpose for the early interven- 
tion program in $ 5B (a), "to limit the retirement 
system's liability for disability benefits by ensuring 
the continued employment of injured members 
through medical and vocational rehabilitation [and] 
reasonable accommodation of injured workers," 
would be poorly served. The Legislature intended 
that public employers have substantial leeway to 

modifjl the job responsibilities of an injured em- 
ployee to accommodate the physical limitations 
imposed by the injury and to keep the employee 
working at a job he is capable of performing. We 
therefore conclude that [***22] the "essential 
[*680] duties of his job" under § 7 must be deter- 
mined after the employer has had a reasonable op- 
portunity to accommodate the injury and, if appro- 
priate, provide medical or vocational rehabilitation 
to allow the employee to continue to work, which 
generally will be the date of the application for dis- 
ability. " 

1 1  We expect that, in the vast majority of 
cases, as in this case, the public employer 
will have time reasonably to accommodate 
the employee's injury before the employee 
submits an application for retirement disabil- 
ity benefits. In cases where an application is 
filed before the employer has had a fair op- 
portunity to consider possible revisions to 
the employee's essential duties that would al- 
low him to keep working, the employer 
should do so within a reasonable time, after 
consultation with the employee, and submit a 
description of the job responsibilities, as 
modified, to the regional medical panel ap- 
pointed by PERAC to examine the em- 
ployee. The modified job description would 
then be considered by the medical panel in 
determining whether, under $ 7, the em- 
ployee is "unable to perform the essential du- 
ties of his job and that such inability is likely 
to be permanent." In [***23] this way, an 
employee cannot improve his chance of ob- 
taining retirement disability benefits by rush- 
ing to apply for the benefits immediately af- 
ter an injury rather than allowing his em- 
ployer to take steps to accommodate, if pos- 
sible, any temporary or permanent limita- 
tions caused by the injury. 

CRAB properly determined that $ 7 permits an 
employer to accommodate an injured employee's 
physical disabilities to avoid the award of acciden- 
tal disability retirement benefits by "assigning the 
employee to perform a subset of the essential duties 
applicable to his or her current [**764] position 
within his or her abilities." We question, however, 
CRAB'S determination that permissible accommo- 
dations may include "assigning the employee to 



different duties altogether within his or her abilities 
and with no loss of pay or other benefits." '* We 
caution that there are limits to the extent to which a 
department head may alter a job description in order 
to compel an unwilling employee to continue work- 
ing at a revised job rather than receive disability 
retirement benefits to which he otherwise would be 
entitled. The essential duties of the job as modified 
must be similar in responsibility and purpose to 
those [***24] performed by the employee at the 
time of injury, and must result in no loss of pay or 
other benefits. We draw no bright line to be fol- 
lowed in every case, nor can we, for the determina- 
tion whether a job is similar in responsibility and 
purpose [*681] necessarily depends on the particu- 
lar factual circumstances of the employment. 

12 The Contributory Retirement Appeal 
Board (CRAB) made clear that there was no 
evidence in the record or any claim by the 
plaintiff that the modified job assignments 
violated any relevant collective bargaining 
agreement or statutory requirement, such as 
our handicap discrimination laws. 

We find support for this limitation in G. L. c. 
32, § 8, which requires disabled retirees receiving § 
7 benefits to participate in regular evaluations to 
determine whether they can perform the "essential 
duties of the position" from which they retired, or a 
"similar job within the same department." G. L. c. 
32, § 8 (1) (a). Under this provision, if an em- 
ployee's physical condition has improved such that 
he is able to perform a "similar job within the same 
department," he must return to work to f i l l  the posi- 
tion if it is vacant and he is otherwise qualified, or 
risk the loss of his disability [***25] benefits. G. L. 
c. 32, § 8 (2) (a). By directing that a disabled em- 
ployee may be required to accept a "similar job 
within the same department" or lose his benefits, 
the Legislature implicitly recognized that an em- 
ployer, through a reasonable accommodation de- 
signed to allow the employee to continue to work, 
may modify the job of an injured employee into a 
"similar job," even if that means modifying his es- 
sential duties. If the employer were not given this 
authority, an employee who could no longer per- 
form his essential duties but could perform a similar 
job would be granted a § 7 disability retirement but, 
unless his physical condition had deteriorated, 
would promptly be ordered back to work under § 8 

following his first evaluation because he could still 
perform a similar job. l 3  

13 We also note that, under our workers' 
compensation law, an insurer paying weekly 
compensation benefits may modify or dis- 
continue such benefits if the insurer obtains 
(1) a medical report from the employee's 
treating physician or an impartial medical 
examiner declaring that the employee is ca- 
pable of returning to the job he held at the 
time of injury "or other suitable job" consis- 
tent with the employee's physical [***26] 
and mental condition; and (2) a written re- 
port from the employer declaring that such 
"suitable job" is open and has been made 
available. G. L. c. 152, f 8 (2) (d). A "suit- 
able job" under c. 152 is defined as "any job 
that the employee is physically and mentally 
capable of performing, including light work, 
considering the nature and severity of the 
employee's injury, so long as such job bears 
a reasonable relationship to the employee's 
work experience, education, or training, ei- 
ther before or after the employee's injury." 
G. L. c. 152, f 350 (5). 

We now address the second issue in this case -- 
whether this court must vacate CRAB'S decision 
because the MTA so transformed the "essential du- 
ties of his job" that his job was no longer similar in 
responsibility and purpose to the job he held [*682] 
when he suffered his back injury. The plaintiff ar- 
gues that, even assuming that the MTA was author- 
ized to modify his [**765] essential duties follow- 
ing his injury as part of a reasonable accommoda- 
tion, it went too far in his case. The plaintiff con- 
tends that the "essential duties of his job" never 
consisted of administrative tasks with infrequent 
travel and no lifting. The plaintiff points to the find- 
ing of DALA [***27] (which is not disputed) that 
he was "neither hired for, nor did he ever regularly 
perform, clerical and administrative duties in his 
role as Section Safety Inspector" and argues that his 
revised duties bore little or no relationship to the 
position he held before his injury. l4 He points out 
that, in 2004, the MTA hired a new section safety 
inspector to replace the plaintiff, and this new sec- 
tion safety inspector spends approximately fifty per 
cent of his time traveling and conducting on-site 
inspections. The plaintiff asserts that the adminis- 



trative tasks submitted by the MTA to the regional 
medical panel as his job description in December, 
2003, were so dissimilar from the physical tasks 
required of him prior to his injuries that CRAB's 
decision should be deemed invalid. We do not 
agree. IS 

14 The plaintiff relies on language in 
Quincy Retirement Bd, v. Contributory Re- 
tirement Appeal Bd., 340 Mass. 56, 60, 162 
N.E.2d 802 (1959), which interpreted inca- 
pacity under G. L. c. 32, § 7, to be the "sub- 
stantial inability of an applicant to perform 
the duties of his particular job or work of a 
similar nature or for which his training and 
qualifications fit him." This reliance is mis- 
placed. The plaintiff in [***28] the Quincy 
case was a former fire fighter who, due to a 
job-related injury, became unable to climb 
ladders or engage in other usual duties of a 
lieutenant in fighting fires. The Quincy fire 
department reassigned him to desk duty, but 
this court concluded that the plaintiff was 
substantially incapacitated from further duty 
and, therefore, entitled to benefits under $ 7. 
The court's reasoning, however, was based 
on language contained in the earlier version 
of § 7, which, as has been discussed, the 
Legislature altered in 1996 in order to pro- 
vide employers more flexibility to keep in- 
jured employees on the job. 
15 We reject the plaintiffs suggestion that 
CRAB's failure to consider the definition of 
the "essential duties" contained in 840 Code 
Mass. Regs. § 10.20 renders its decision in- 
valid. As has been explained in note 8, su- 
pra, 5 10.20 was promulgated by PERAC as 
a guideline for employers called on to submit 
a job description in connection with an em- 
ployee's application for § 7 benefits, and for 
retirement boards considering whether to al- 
low or deny that application. CRAB was not 
required to apply the factors contained in the 
regulation when determining whether to af- 
firm the retirement [***29] board's decision 
that the plaintiff was not entitled to benefits. 

It is true that, by December, 2002, the MTA 
had gone to great lengths to accommodate the plain- 
tiff's physical limitations by [*683] reassigning 
and modifying his primary duties as a section safety 

inspector, shifting his job responsibilities from what 
had been primarily physical tasks into primarily 
sedentary ones. l6 The plaintiffs duties in the de- 
partment, as modified by the MTA to accommodate 
his injury, did indeed focus far more than before on 
data entry for various safety programs, report writ- 
ing, and record retention. 

16 In a memorandum dated October 1 1, 
2002, MTA's director of occupational safety, 
Diana S. Kilroe, assured MTA's risk and 
claims administration supervisor that her de- 
partment would "remain diligent in its efforts 
to provide [the plaintiff] a productive work- 
ing position within the department." 

The record also reflects, however, that the fire 
extinguisher inspection program and on-site safety 
inspections were not the plaintiff's only responsi- 
bilities before September, 2001. The plaintiffs job 
responsibilities before then included classroom in- 
struction, data entry, course development, and re- 
port writing, all [***30] of which the plaintiff was 
able to perform after his injuries. Moreover, after 
his injuries the plaintiff continued to investigate 
work-related accidents at MTA facilities (albeit per- 
haps by telephone) and remained responsible for 
[**766] CPR training course development and in- 
struction to MTA employees on safety procedures 
and safety awareness in the workplace. In sum, al- 
though his most physically strenuous and time- 
consuming duties were reassigned to other employ- 
ees, the plaintiff retained substantial employment 
responsibilities and the fundamental purpose of his 
job continued to be safety. l7 

17 Kilroe testified at the hearing before the 
division of administrative law appeals that 
the plaintiffs pre-September, 2001, respon- 
sibilities had included "investigations of inju- 
ries and accidents, audits of various facilities, 
and a very important part of our department 
[that is] a pro-active training and implemen- 
tation of programs necessary to reeducate 
and educate our personnel on an ongoing ba- 
sis." Kilroe added, "He's a superb instructor." 
Kilroe explained that she had assigned the 
plaintiff, and others in the department, cleri- 
cal duties that "had been piling up" since 
2000 due to a shortage of [***31] secretarial 
help. Kilroe indicated that, because the 



members of the department were few (vary- 
ing from four to two), employees tended to 
share all safety department responsibilities. 
She stated, "It may be on paper that it's part 
of their job skill, but everyone is an inspector 
because our job is to inspect an injury and 
find a way to fix it so it doesn't happen 
again." 

Nor were his remaining responsibilities simple 
to perform or trivial in importance to the MTA's 
safety mission. The plaintiff has presented no evi- 
dence to refute the assessment by MTA's [*684] 
director of human resources to the retirement board 
in December, 2003, that the plaintiff in his modified 
position assisted the MTA in "overseeing safety- 
related data acquisition and review and providing 
training, guidance and counsel, at convenient times 
and readily accessible locations, to supervisors and 
employees alike." By all accounts, the plaintiff re- 
mained a valuable member of the MTA safety team 
at the time he filed his application for disability re- 
tirement benefits. 

Having found that the essential duties of the 
plaintiffs job as modified were similar in responsi- 
bility and purpose to those performed by him at the 
time of injury, [***32] we agree with CRAB that 
nothing in G. L. c. 32 precludes the type of accom- 
modation that was made in this case. 

The regional medical panel, relying on the 
MTA's description of the plaintiffs essential duties 
as modified by the date of application, found that 
the plaintiff could perform these duties and there- 
fore was not disabled. On receipt of a certification 

from the panel establishing that an applicant is able 
to perform his essential duties, in the absence of a 
reason to remand for clarification, § 7 permits a 
retirement board no choice but to deny the applica- 
tion for benefits. See G. L. c. 32, § 7 (1); 840 Code 
Mass. Regs. § 10.11(3) ( 1  998). Neither the statute 
nor accompanying PERAC regulations provides for 
an administrative appeal of a negative certification 
by a regional medical panel. For all practical pur- 
poses, therefore, CRAB's decision to deny the 
plaintiffs application for benefits was dictated by 
the medical panel's refusal to certify that the plain- 
tiff was unable to perform the clarified job descrip- 
tion submitted by the MTA. See Kelley v. Contribu- 
tory Retirement Appeal Bd., 341 Mass. 611, 61 7, 
171 N E.2d 277 (1 961) (local retirement board may 
not ignore regional medical panel's findings, 
[***33] unless clear that panel used erroneous stan- 
dard, failed to follow proper procedure, or its deci- 
sion is "plainly wrong"); Malden Retirement Bd, v. 
Contributory Retirement Appeal Bd., 1 Mass. App. 
Ct. 420, 424, 298 N. E.2d 902 (1973) (role of re- 
gional medical panel in retirement system is to de- 
termine medical questions that are beyond common 
knowledge of local board). 

It follows that CRAB's decision that the plain- 
tiff is able to perform the "essential duties of his 
job" (as modified by the [*685] [**767] MTA) 
was supported by substantial evidence in the record. 
We conclude that CRAB properly denied the plain- 
tiffs application for accidental disability retirement 
benefits. 

Judgment aflrmed. 



CITY OF LYNN vs. LYNN POLICE ASSOCIATION. 

APPEALS COURT OF MASSACHUSETTS 

73 Mass. App. Ct. 489; 899 N.E.2d 106; 2009 Mass. App. LEXlS 21 

May 15,2008, Argued 
January 9,2009, Decided 

PRIOR HISTORY: [***l] other things, that each department head submit to 
Essex. Civil action commenced in the Superior the city's chief financial officer quarterly spending 

Court Department on January 13, 2006. The case schedules, or allotments, within ten days after the 
was heard by Kathe M. Tuthnan, J. mayor and city council set the department's annual 

appropriation. Under the amended charter, no de- 
partment may overspend a quarterly allotment 

COUNSEL: David F. Grunebaum, for the plaintiff. without the mayor's approval. If the mayor ap- 
proves [**lo81 excess spending within a quarter, 

John M. Becker, for the defendant. the department head must adjust the remaining 
quarterly allotments to ensure that future spending 

JUDGES: Present: McHugh, Dreben, & Mills, JJ. does not exceed the department's annual appropria- 
tion. See St. 1985, c. 8, 3. 

OPINION BY: MCHUGH 

OPINION 

[**107] [*489] MCHUGH, J .  Appealing from 
a Superior Court judge's decision confirming an 
arbitrator's award requiring the city of Lynn (city) 
to pay members of the Lynn Police Association (un- 
ion) certain back wages, the city asserts that the 
arbitrator exceeded his authority and committed an 
error of law. We disagree and affirm. - 

The dispute between the city and the union is 
rooted in a statute enacted in 1985 when the city 
was on the verge of bankruptcy and unable to meet 
financial obligations, including wage obligations 
under its collective bargaining agreements. To pre- 
vent bankruptcy, the city sought financial relief 
from the Commonwealth. [*490] In response, the 
Commonwealth enacted the so-called "Lynn Bail- 
out Act" (bailout bill), see St. 1985, c. 8, under 
which it loaned the city $ 3.5 million but required 
the city to comply with certain financial safeguards 
to prevent spending in excess of revenues, the prac- 
tice that had created the city's crisis. 

The safeguards are [***2] rigorous. The bail- 
out bill amended the city's charter to require, among 

Under the charter as amended by the bailout 
bill, any city official who intentionally causes his or 
her department to overspend an appropriation is 
personally liable to the city for the excess. Ibid. Of 
most importance here, the charter, as amended by 
the bailout bill, provides that 

"[nlo personnel expenses earned or 
accrued, within any department, shall 
be charged to or paid from such de- 
partment's . . . [quarterly] allotmint of 
a subsequent period without approval 
by the mayor, except for subsequently 
determined retroactive compensation 
adjustments. Approval of [***3] a 
payroll for payment of wages, or sala- 
ried [sic] or other personnel expenses 
which would result in an expenditure 
in excess of the allotment shall be a 
violation of this section by the de- 
partment or agency head . . . . If the 
continued payment of wages, salaries 
or other personnel expenses is not ap- 
proved in a period where a department 
has exhausted the . . . allotment or al- 
lotments as specified above, or, in any 



event, if a department has exceeded its 
appropriation for a fiscal year, the city 
shall have no obligation to pay such 
personnel cost or expense arising after 
such allotment or appropriation has 
been exhausted"(emphasis added). 

[*491] Ibid. Finally, 5 3 of the bailout bill amended 
the city charter to provide that "every collective 
bargaining agreement entered into by the city . . . 
after the effective date of this act shall be subject to 
and shall expressly incorporate the provisions of 
this section." Accordingly, 3 was set forth virtu- 
ally verbatim in Art. 40 of the collective bargaining 
agreement (CBA) in effect at the time the present 
dispute arose. 

In fiscal year (FY) 2004, eighteen years after 
the bailout bill's enactment, the city was facing cuts 
in the amount of aid it was [***4] receiving from 
the Commonwealth and was considering police de- 
partment personnel layoffs to deal with the short- 
fall. In October, 2003, to avoid layoffs, the union 
and the city entered into a "Memorandum of 
Agreement" (MOA), in which they temporarily 
modified certain terms of the then-existing CBA to 
reduce each employee's pay and to reduce certain 
allowances the CBA provided. Anticipating that 
financial assistance of some kind might be forth- 
coming from the Commonwealth or the Federal 
government, the MOA also provided that 

"[iln the event . . . the City receives 
additional assistance from the State or 
Federal governments during FY 04 
that improves the City's current finan- 
cial situation the concessions [made 
by the union] shall be reconfigured 
proportionately to repay the officers 
up to the amount of the concessions. 
For example, if the concessions of this 
Agreement equal $ 300,000 and the 
City receives an additional $ 100,000 
from the Commonwealth of Massa- 
chusetts, the concessions will be re- 
configured to be reduced by 113." 

The MOA saved the city $ 290,360 and layoffs 
were averted. 

In December, 2003, shortly after the MOA took 
effect, the department received a community polic- 
ing grant from [***5] the Massachusetts Executive 
Office of Public Safety (EOPS) in the imount of $ 
277,815. In a finding not challenged here or in Su- 
perior Court, an arbitrator eventually ruled that the 
Lynn police chief 

"had broad discretion how to expend 
the . . . grant funds. The grant was not 
restricted to discrete law enforcement 
[**I091 activities or equipment. So 
long as the funds were used for com- 
munity policing initiatives, which all 
sworn personnel [*492] in the Lynn 
Police Department participate in, there 
were no restrictions on how the funds 
could be used. For all practical pur- 
poses, the grant was unrestricted." 

The arbitrator also found that the EOPS expressly 
prohibited police departments from using the com- 
munity policing grant funds to "supplant," rather 
than "supplement" their budgets. In other words, the 
grant was designed to add to the funds allocated to 
the department for the fiscal year and not to replace 
a portion of the department's allocation so that the 
city could spend that portion elsewhere. Again, the 
city did not challenge that finding in the Superior 
Court and does not challenge it here. 

In any event, the city did not use the grant funds 
to repay the union members for concessions they 
had made [***6] in the MOA and, instead, used the 
money for other purposes. ' In June, 2004, at the 
end of the fiscal year, $ 7,000 of the police depart- 
ment's allocation remained and the department used 
that sum to repay union members for a part of their 
MOA concessions. 

1 The grant money was spent in the follow- 
ing manner: $ 240,515 was used to match 
funds for two Federal community policing 
grants; $ 24,304 for overtime; $ 3,120 to re- 
place personnel; $ 7,276 for cellular tele- 
phone charges; $ 1,000 for membership in 
the Massachusetts chiefs of police associa- 
tion; $ 300 for the police executive research 
forum; and $ 300 for the international asso- 
ciation of chiefs of police. 



The union became aware of the EOPS grant in 
February, 2004, and began discussions with the city 
about using the grant funds to end the MOA and 
restore concessions members had already incurred. 
The city declined and the union filed a grievance 
that led to arbitration hearings in August, 2005. 2 

On December 19, 2005, the arbitrator ruled that the 
city had violated the MOA by failing to use the 
EOPS grant funds to repay the union members for 
their concessions and, as a result, was required to 
repay those concessions from other funds. Rejecting 
[***7] the city's argument that the bailout bill pre- 
cluded repayment of the [*493] MOA concessions, 
the arbitrator ruled that the city was aware of the 
bill's strictures when it entered into the MOA and 
was therefore obliged to figure out how to repay the 
concessions without violating the bailout bill. The 
arbitrator's award was confirmed by a judgment 
entered in the Superior Court. 

2 The parties designated the arbitrable is- 
sues as: 

"Did the City of Lynn violate 
the 2001 -2004 Contract and/or 
the October 1, 2003 Memoran- 
dum of Agreement when it 
failed to repay the concessions 
of the Memorandum of 
Agreement after receiving the 
Commonwealth of Massachu- 
setts Executive Office of Public 
Safety grant money in Fiscal 
Year 2004? 

"If so, what shall be the 
remedy?" 

On appeal, the city contends that compliance 
with an award requiring retroactive repayment of 
the MOA concessions was prohibited by the bailout 
bill and that the award therefore exceeded the scope 
of the arbitrator's authority. In addressing that con- 
tention, we keep in mind several principles. Para- 
mount, perhaps, is that "[tlhe role of courts in re- 
viewing an arbitrator's award is limited." [**I 101 
Concerned Minority Educators of Worcester v. 
School Comm. of Worcester, 392 Mass. 184, 187, 
466 N.E.2d 114 (1984). [***8] "Where an arbitra- 

tor has exceeded his authority, however, his con- 
duct is always open to judicial review." Somerville 
v. Somerville Mun. Employees Assn., 418 Mass. 21, 
24, 633 N.E.2d 1047 (1994). "Those portions of an 
arbitrator's award which exceed the arbitrator's au- 
thority are void and may be vacated by a court." 
Local 589, Amalgamated Transit Union v. Massa- 
chusetts Bay Transp. Authy., 392 Mass. 407, 411, 
467 N.E.2d 87 (1984). 

3 The city urges that the Superior Court 
judge erred not only by confirming the award 
but also by failing to address the city's claim 
for declaratory relief. When a complaint 
seeks declaratory relief, that relief must be 
afforded. Boston v. Massachusetts Bay 
Transp. Authy., 373 Mass. 819, 829, 370 
N. E.2d I359 (1977). We think that the nature 
of that relief is clear and we address it at the 
end of this opinion. 

At first blush, the city's position seems attrac- 
tive. The bailout bill's focus on personnel expenses, 
the firmness with which the bailout bill restricts 
overspending in that category, and the causes that 
led to the bailout bill's enactment all suggest a legis- 
lative intent to extinguish any governmental obliga- 
tion to pay any personnel expenses that would ex- 
ceed the amount of an annual appropriation no mat- 
ter [***9] when and how the excess occurred. 

Nevertheless, two considerations lead us to 
conclude that the judgment confirming the award 
was correct. The first focuses on the statutory lan- 
guage, which typically is the surest guide to what 
the Legislature truly intended. See, e.g., Hofman v. 
Howmedica, Inc., 373 Mass. 32, 37, 364 N.E.2d 
1215 (1977) ("the statutory language itself is the 
principal source of insight into the legislative pur- 
pose"); [*494] Middleborough v. Housing Appeals 
Comm., 449 Mass. 51 4, 523, 870 N.E.2d 67 (2007) 
("we give paramount importance to the language of 
the act in order to determine legislative intent"). 

Here, as noted earlier, the bailout bill's opera- 
tive language says that "if a department has ex- 
ceeded its appropriation for a fiscal year, the city 
shall have no obligation to pay such personnel cost 
or expense arising after such allotment or appro- 
priation has been exhaustedn(emphasis added). St. 
1985, c. 8, $ 3. The city received the grant funds in 
December, 2003, midway through FY 2004, and its 



obligation to repay the MOA concessions arose at 
that point. There is no suggestion that the annual 
allotment had been exhausted, or was even close to 
exhaustion, when the repayment obligation arose. 
Accordingly, [***10] the literal terms of the bail- 
out bill provide no defense to the union's claim. 

The second consideration focuses on the way 
we and the Supreme Judicial Court have addressed 
similar, if slightly less onerous, statutory bars to 
payment elsewhere. In those cases, we have consis- 
tently held that statutory prohibitions on payment 
were no bar to an award of damages for breach of 
contract. In Thomas OrConnor & Co. v. Medford, 
16 Mass. App. Ct. 10, 448 N.E.2d 1276 (1 983), for 
example, the statute at issue, G. L. c. 44, § 31, as 
appearing in St. 1946, c. 358, 5 23, provided in part 
that "[nlo department financed by municipal reve- 
nue, or in whole or in part by taxation, . . . shall in- 
cur a liability in excess of the appropriation made 
for the use of such department." Id, at 12. A con- 
tractor that had agreed to build a high school 
brought suit against the city, claiming that deficien- 
cies in the plans and other city actions caused it to 
incur substantial expenses over and above those 
anticipated. In appealing a Superior Court award of 
damages to the contractor, the city urged that the 
statute prohibited any award in excess of the 
amount appropriated for the school's construction. 
We rejected that argument, saying that, [***l l ]  
"[wlhile the contractor on a public construction 
contract must follow the procedures spelled out in 
the contract and cannot by labeling his claims a 
breach of contract unilaterally accrue expenses, . . . 
some claims do fall outside the contract, and be- 
cause of the municipality's conduct constitute a 'true 
breach.' . . . [**ill] Where that occurs, we do not 
think the term 'incur a liability' was intended to 
shield a municipality from liability for its wrongful 
actions." Id. at 13. See [*495] Worcester v. 
Granger Bros., 19 Mass. App. Ct. 379, 388, 474 
N.E.2d 1151 (1985) ("[wle have interpreted [G. L. 
c. 44, $ 31,] to prohibit an arbitration award which 
exceeds the appropriation unless the municipality 
has committed a breach of contract") (emphasis 
omitted). See also Glynn v. Gloucester, 9 Mass. 
App. Ct. 454, 461, 401 N. E.2d 886 (1 980). 

The Supreme Judicial Court has drawn a similar 
distinction. In Perseus of N.E., MA, Inc. v. Corn- 
monwealth, 429 Mass. 163, 706 N.E.2d 681 (1999), 
one of the relevant statutes was G. L. c. 35, § 32, 
which provided that "[nlo county expenditures shall 
be made or liability incurred, nor shall a bill be paid 
for any purpose, in excess of the appropriation 
therefor." Id. at 165. Observing that "[tlhe purpose 
of the statute [***I21 [I was to keep county fi- 
nances in check, not to shield the county from li- 
ability for its wrongful actions," id. at 166, the Su- 
preme Judicial Court held that the statute did not 
bar claims for breach of contract. Id. at 167. 

The MOA the city and the union entered into in 
this case was a contract. The contract required the 
city to return the MOA concessions to the union 
members when it received supplemental funds with 
which to do so. The arbitrator found that the city 
received those funds but elected to disburse them 
elsewhere. That was a breach of the city's contrac- 
tual obligations. The bailout bill does not shield the 
city from liability for its breach simply because, by 
the time the arbitrator's award was entered, the city 
had spent elsewhere the money it was contractually 
bound to pay the union members. 

In addition to seeking vacation of the award, the 
city sought a declaration that "payment of any 
funds, in the absence of an appropriation in the Po- 
lice Department for FY '04 sufficient to fund the 
Award violates Chapter 8 of the Acts of 1985 and is 
void" and that the award "requires the City to vio- 
late the law, and is void." The judgment contained 
no declaratory relief, although it [***I31 should 
have, for when a complaint requests declaratory 
relief, such relief must be granted. See, e.g., Boston 
v. Massachusetts Bay Transp. Authy., 373 Mass. 
819, 829, 370 N. E.2d 1359 (1977). Accordingly, we 
order that the judgment be modified to declare that 
the arbitrator's award does not require the city to 
violate any law, and payment of that award will not 
violate chapter 8 of the Acts of 1985 because that 
statute does not prohibit payment [*496] of awards 
for breach of contract. As so modified, the judg- 
ment of the Superior Court is affirmed. 

So ordered. 
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OPINION BY: IRELAND 

OPINION 

[*518] [**I2871 IRELAND, J. We trans- 
ferred this case from the Appeals Court on our own 
motion to consider whether a decision of the retire- 
ment board of Quincy (board) that the plaintiffs 
entitlement to a retirement allowance (pension) had 
been forfeited pursuant to G. L. c. 32, § 15 (4), 
amounted to excessive fine in violation of the 
Eighth Amendment to the United States Constitu- 
tion. Because we conclude that the amount of the 
plaintiffs pension forfeiture is not excessive, we 
affirm so much [***2] of the District Court judge's 
ruling as determined that the plaintiff did not meet 
his burden of establishing that the forfeiture vio- 
lated his Eighth Amendment rights. 

1 .  Background and procedure. We recite the 
background and lengthy procedural history of this 
case insofar as relevant here, reserving certain de- 
tails for our discussion of the issue raised. 

The plaintiff, Ralph J. Maher, was employed by 
the city of Quincy (city) as the chief plumbing and 
gas inspector. In December, 2001, Maher and an- 
other city employee broke into and entered the per- 
sonnel off~ce at city hall. During the break-in, 
Maher examined his personnel file and stole a por- 
tion of it. He sought to remove documents criticiz- 
ing his job performance, intending that the absence 
of such documents might improve his chances for 
reappointment to his position by the mayor-elect of 
the city. In January, 2002, he retired from his posi- 
tion for superannuation. 

In March, 2002, a grand jury returned three in- 
dictments against Maher related to the December, 
2001, break-in, to which Maher pleaded guilty in 



July, 2003: breaking and entering in the daytime 
with intent to commit a felony, in violation of G. L. 
c. 266, $ 18; stealing in [***3] a building, in viola- 
tion of G. L. c. 266, $20; and wanton destruction of 
property, in violation of G. L. c. 266, $ 127. 2 

Maher was sentenced to six months of unsupervised 
probation on each conviction, to run concurrently, 
and was ordered to make restitution of $ 393 and to 
pay a fine of $500. 

2 Maher pleaded guilty only to so much of 
the indictment alleging wilful and malicious 
destruction of property in excess of $250 as 
charged wanton destruction of property. 

[*519] The board instituted proceedings 
against Maher in August, 2003, and notified him 
that it would hold a hearing to determine whether 
his convictions required forfeiture of his rights to 
his retirement allowance pursuant to G. L. c. 32, § 
15 (4). In December, 2003, after the [**I2881 hear- 
ing, the board issued a written decision determining 
that Maher's convictions involved violation of the 
laws applicable to his office or position, and there- 
fore, pursuant to G. L. c. 32, $ 15 (4), he had for- 
feited his retirement allowance. 

Maher then commenced this action with the fil- 
ing of a petition in the District Court, seeking re- 
view of the board's decision. The details of those 
proceedings are not relevant to our discussion here. 
The District Court [***4] judge affirmed the 
board's decision, granting its motion for judgment 
on the pleadings and dismissing Maher's petition. 
Maher then sought review of the judgment of the 
District Court by filing an action in the nature of 
certiorari in the Superior Court, pursuant to G. L. c. 
249, § 4. A Superior Court judge allowed the 
board's motion for judgment on the pleadings. 
Maher appealed. 

3 General Laws c. 32, $ 16 (3) (a), pro- 
vides, in pertinent part: 

"[Alny member who is ag- 
grieved by any action taken or 
decision of a board . . . ren- 
dered with reference to his 
dereliction of duty as set forth 
in section fifteen, may, within 
thirty days after the certifica- 

tion of the decision of the 
board, bring a petition in the 
district court . . . praying that 
such action and decision be re- 
viewed by the court. After such 
notice as the court deems nec- 
essary, it shall review such ac- 
tion and decision, hear any and 
all evidence and determine 
whether such action was justi- 
fied. If the court finds that such 
action was justified the deci- 
sion of the board . . . shall be 
affirmed; otherwise it shall be 
reversed and of no effect. . . . 
The decision of the court shall 
be final." 

4 Pursuant to G. L. c. 249, $ 4, Maher 
[***5] added to his action in the Superior 
Court the Justices of the Quincy Division of 
the District Court Department as nominal de- 
fendants. See note I ,  supra. 

On appeal, the Appeals Court held, among 
other things, that the Superior Court judge erred in 
ruling that, because Maher had not raised before the 
board the claim that the forfeiture provision of G. L. 
c. 32, $ 15 (4), as applied to him, constituted an 
"excessive fine" prohibited by the Eighth Amend- 
ment, he had waived that claim. s Maher v. Justices 
of the Quincy Div. of the Dist. Court Dep't, 67 
Mass. App. Ct. 612, 621, 855 N.E.2d 1106 (2006). 
Citing [*520] our decision in MacLean v. State Bd. 
of Retirement, 432 Mass. 339, 733 N.E.2d 1053 
(2000), the Appeals Court concluded that consid- 
eration of Maher's Eighth Amendment claim would 
require additional fact finding, in order to determine 
whether Maher's pension forfeiture was grossly dis- 
proportional to the gravity of the crimes of which 
he had been convicted. Maher v. Justices of the 
Quincy Div. of the Dist. Court Dep't, supra at 620. 
The Appeals Court vacated the judgment of the Su- 
perior Court and remanded the case to the District 
Court for consideration of Maher's Eighth Amend- 
ment claim. Id. at 621. 

5 The Appeals Court also [***6] con- 
cluded that the board properly determined 



that Maher's convictions involved violation 
of the laws applicable to his position, G. L, c. 
32, § 15 (4), and that a board member did not 
err in refusing to recuse himself from the 
board proceedings. Maher v. Justices of the 
Quincy Div. of the Dist. Court Dep't, 67 
Mass. App. Ct. 612, 621, 855 N.E.2d I1 06 
(2006). 
6 We denied Maher's application for further 
appellate review. Maher v. Justices of the 
Quincy Div. of the Dist. Court Dep't, 448 
Mass. 1105, 861 N.E.2d 29 (2007). 

On remand, the District Court judge issued a 
written decision in which he made additional find- 
ings and concluded that the forfeiture did not vio- 
late Maher's Eighth Amendment rights. The District 
Court [**I2891 judge did not direct the entry of 
judgment following his decision; instead, the judge 
purported to report two questions of law to the Ap- 
peals Court. ' We transferred the case from the Ap- 
peals Court on our own motion. 8 

7 The ~ is t r ic t  Court judge purported to re- 
port the following questions: 

" 1. Does a forfeiture of a pen- 
sion, pursuant to G. L. c. 32, § 
15 (4), implicate the Excessive 
Fines Clause of the Eighth 
Amendment to the United 
States Constitution? 

"2. If the Excessive Fines 
Clause is implicated, on the 
[***7] facts of this case, has 
Maher failed to meet his bur- 
den of demonstrating the for- 
feiture of his pension consti- 
tutes an Excessive Fine?" 

8 We acknowledge the amicus brief filed by 
the Attorney General and the State Board of 
Retirement. 

2.  Discussion. a. Propriety of report. As a 
threshold matter, we consider an issue not ad- 
dressed by either party: the propriety of the report 
on which this case comes before us. No statute or 
rule authorizes a District Court judge, in a civil ac- 

tion, to report a case or a ruling to the Appeals 
Court. The judge improperly reported his decision 
in this case to the Appeals Court; it would have 
been proper for the judge to report his decision to 
the Appellate Division of the District Court. See G. 
L. c. 231, J 108 [*521] (providing that District 
Court judge may report case, after decision,. to Ap- 
pellate Division). See also Mass. R. Civ. P. 64 (b), 
as appearing in 423 Mass. 1410 (1996) (report by 
District Court judge of case or ruling to Appellate 
Division governed by Rule 5 of Dist./Mun. Cts. 
Rules for Appellate Division Appeal [2008]). Cf. 
Mass. R. Civ. P. 64 (a), as appearing in 423 Mass. 
1410 (1996) (authorizing trial court judge other 
than District Court judge to [***8] report case to 
Appeals Court after verdict or findings of fact, or to 
report case without decision where parties agree to 
all material facts and request report of case, or to 
report propriety of interlocutory finding or ruling). 

Where a report is not properly before us, we or- 
dinarily discharge it and decline to decide the case. 
See, e.g., Heck v. Commonwealth, 397 Mass. 336, 
338-339, 491 N. E.2d 613 (1986). Because of the 
particular circumstances of this case, however, we 
exercise our power of general superintendence, G. 
L. c. 21 1, § 3, and decide the issue presented. 

Here, the Appeals Court vacated the judgment 
of the Superior Court in Maher's certiorari action, 
and remanded this case to the District Court for fur- 
ther consideration of the Eighth Amendment claim. 
General Laws c. 32, § 16 (3) (a), expressly provides 
that "the decision of the [District] [Clourt [in re- 
viewing the board's decision] shall be final." See 
note 3, supra. "[Clertiorari is the only way of re- 
viewing decisions declared final by statute." Do- 
herty v. Retirement Bd. of Medford, 425 Mass. 130, 
134, 680 N.E.2d 45 (1997), quoting MacKenzie v. 
School Comm. of Ipswich, 342 Mass. 612, 614, 174 
N.E.2d 657 (1967). See State Bd. of Retirement v. 
Bulger, 446 Mass. 169, 173, 843 N. E.2d 603 (2006) 
[***9] (G. L. C .  249, § 4, provides limited judicial 
review in nature of certiorari to correct errors of law 
in administrative proceedings where judicial review 
otherwise unavailable). 

Were we to discharge, as improper, the report 
in this case, the procedural avenue for the parties to 
obtain further review following the entry of judg- 
ment in the District Court would be the filing of a 
new certiorari action in the Superior Court. An ap- 



peal from a subsequent [**1290] judgment of the 
Superior Court would then present an appellate 
court with the same question to be decided here. 
Maher's Eighth Amendment claim is the only issue 
in this case that remains subject to appeal. Requir- 
ing the parties at this [*522] stage to exhaust the 
proper procedural route to obtain review of this case 
would not serve the interests ofjudicial economy. 9 

9 The judge's report, although referring to 
his decision, nonetheless takes the form of 
two questions of law. "Although a judge may 
report specific questions of law in connection 
with an interlocutory finding or order, the 
basic issue to be reported is the correctness 
of [the] finding or order. Reported questions 
need not be answered in this circumstance 
except to the extent that it is necessary 
[***lo] to do so in resolving the basic is- 
sue." McStowe v. Bornstein, 377 Mass. 804, 
805 n.2, 388 N.E.2d 674 (1979). We there- 
fore disregard the questions posed by the 
judge and evaluate the propriety of the rul- 
ing. Barnes v. Metropolitan Hous. Assistance 
Program, 425 Mass. 79, 84, 679 N.E.2d 545 
(1997). 

b. Excessiveness offine. Maher argues that the 
District Court judge erred in concluding that he had 
not met his burden of proving that the forfeiture 
violated the Eighth Amendment. The Eighth 
Amendment, applicable to the States through the 
due process clause ofthe Fourteenth Amendment to 
the United States Constitution, Cooper Indus., Inc. 
v. Leatherman Tool Group, Inc., 532 U.S. 424, 433- 
434, 121 S. Ct. 1678, 149 L. Ed. 2d 674 (2001), cit- 
ing Furman v. Georgia, 408 U.S. 238, 92 S. Ct. 
2726, 33 L. Ed. 2d 346 (1972), provides: "Exces- 
sive bail shall not be required, nor excessive fines 
imposed, or cruel and unusual punishments in- 
flicted." The excessive fines clause of the Eighth 
Amendment "limits the government's power to ex- 
tract payments, whether in cash or in kind, as pun- 
ishment for some offense."' United States v. Bajaka- 
jian, 524 U.S. 321, 328, 118s .  Ct. 2028, 141 L. Ed. 
2d 314 (1998), quoting Austin v. United States, 509 
U.S. 602, 609-610, 113 S. Ct. 2801, 125 L. Ed. 2d 
488 (1993). "Forfeitures -- payments in kind -- are 
thus 'fines' if they constitute punishment [***Ill 
for an offense." United States v. Bajakajian, supra. 
"The touchstone of the constitutional inquiry under 

the Excessive Fines Clause is the principle of pro- 
portionality: The amount of the forfeiture must bear 
some relationship to the gravity of the offense that 
it is designed to punish." Id. at 334. A court review- 
ing the proportionality of a forfeiture therefore 
compares the amount of the forfeiture to the gravity 
of the underlying offense that triggered it. Id, at 
336-337. "If the amount of the forfeiture is grossly 
disproportional to the gravity of the [triggering] 
offense, it is unconstitutional." Id. at 337. 

For purposes of this appeal, we assume, without 
deciding, that (as Maher argues) the District Court 
judge correctly ruled that the excessive fines clause 
applies to the pension forfeiture provision of G. L. 
c. 32, § 15 (4). See MacLean v. State Bd. of [*523] 
Retirement, 432 Mass. 339, 346, 733 N.E.2d 1053 
(2000) (assuming, without deciding, pension forfei- 
ture required by G. L. c. 32, § 15 [4], amounts to 
punishment and therefore constitutes "fine"). There- 
fore, we turn to Maher's argument that the District 
Court judge erred in concluding that Maher had not 
met his burden of establishing that the forfeiture 
[***I21 of his pension was excessive. The judge 
found that the total amount that Maher forfeited 
would be approximately $ 576,000. A party chal- 
lenging the constitutionality of a [**I2911 forfei- 
ture as being excessive bears the burden of demon- 
strating excessiveness. Id. at 347, citing United 
States v. Ahmad, 213 F.3d 805, 816 (4th Cir. 2000). 
We review the proportionality determination made 
by the District Court judge de novo, see United 
States v. Bajakajian, supra at 336, and, as men- 
tioned, we determine whether the forfeiture was 
excessive by drawing the constitutionally required 
comparison between the magnitude of the forfeiture 
required by the statute and the gravity of the trig- 
gering offenses. See United States v. Bajakajian, 
supra at 336-337. 

10 Maher conceded the accuracy of this 
amount at oral argument. 

In evaluating the gravity of the underlying of- 
fenses that triggered the forfeiture of Maher's pen- 
sion pursuant to G. L. c. 32, § 15 (4), we gauge the 
degree of Maher's culpability and consider the harm 
caused by the underlying offenses. Id. at 338-340. 
To gauge the degree of Maher's culpability, we look 
to, among other things, the nature and circum- 
stances of his offenses, e.g., whether there was 



[***I31 a relationship between the crimes that trig- 
gered the forfeiture and any other illegal activities, 
as well as to the maximum penalties authorized by 
the Legislature as punishment for his offenses. See 
id. at 337-339. See also MacLean v. State Bd. of 
Retirement, supra at 346. 

By any measure, the crimes to which Maher 
pleaded guilty are serious in nature. ' I  "The offense 
of breaking and entering in the daytime [in violation 
of G. L. c. 266, $ 18,] falls within the [*524] defi- 
nition of a felony." Commonwealth v. Soares, 51 
Mass. App. Ct. 273, 277 n.5, 745 N. E.2d ,362 
(2001), citing Commonwealth v. Sheeran, 370 
Mass. 82, 88, 345 N. E.2d 362 (1976). "[Llarceny in 
a building [in violation of G. L. c. 266, § 20,l is a 
felony regardless of the value of the items stolen." 
Commonwealth v. Cruz, 430 Mass. 182, 188, 714 
N.E.2d 813 (1999), citing Commonwealth v. 
Ronchetti, 333 Mass. 78, 82, 128 N.E.2d 334 
(1 955). 

11 Maher argues that our analysis should 
take into account the lack of a nexus between 
the crimes to which he pleaded guilty and his 
entitlement to receive a pension. This con- 
tention is unavailing. The District Court 
judge found that Maher intended through his 
unlawful acts to secure continued employ- 
ment by means of fraud, i.e., depriving the 
incoming mayor of [* * * 141 information ap- 
pearing within Maher's personnel record that 
would have tended to show that Maher was 
not a suitable candidate for reappointment to 
his position. If Maher had succeeded, he 
would have gained fraudulently obtained in- 
come and increased pension benefits. To the 
extent that Maher's argument goes to the 
question whether his convictions involved 
violation of laws applicable to his position, 
that question is not before us. That determi- 
nation was made by the board in the first in- 
stance, upheld by the District Court and the 
Superior Court, and affirmed by the Appeals 
Court. Maher v.Justices of the Quincy Div, of 
the Dist. Court Dep't, 67 Mass. App. Ct. 612, 
621, 855 N.E.2d 1106 (2006), S.C., 448 
Mass. 1105, 861 N.E.2d 29 (2007) (further 
appellate review denied). 

In addition, the Legislature has authorized the 
following maximum penalties as punishment for the 
crimes to which Maher pleaded guilty: (1) breaking 
and entering into a building in the daytime with in- 
tent to commit a felony, in violation of G. L. c. 266, 
§ 18, is punishable by a maximum sentence of up to 
ten years in State prison; (2) stealing in a building, 
in violation of G. L. c. 266, $ 20, is [**I2921 pun- 
ishable by imprisonment in the State prison for up 
to [***IS] five years; and (3) wanton destruction 
of property (the door of the personnel director's of- 
fice), in violation of G. L. c. 266, $ 127, is punish- 
able by imprisonment for up to two and one-half 
years. These punishments indicate the gravity and 
seriousness with which the Legislature views these 
crimes. l 2  See MacLean v. State Bd. of Retirement, 
supra at 348. See also United States v. Bajakajian, 
supra at 336 (determination of appropriate punish- 
ment for offense belongs to Legislature in first in- 
stance, and any judicial determination of gravity of 
criminal offense is inherently imprecise). 

12 Maher contends that we should consider 
the relative leniency of the sentence he re- 
ceived in our assessment of his degree of 
culpability. The sentence imposed as pun- 
ishment for conviction of a particular of- 
fense, however, does not control our analy- 
sis; rather, the maximum punishment author- 
ized by the Legislature is the determinative 
factor. See MacLean v. State Bd. of Retire- 
ment, supra at 348. 

Maher argues that the harm he caused was 
minimal, where he acquired no financial gain from 
his actions, and where (as he argues) the only pecu- 
niary loss to the city was the cost of repairing the 
office door damaged [***I61 during the break-in. 
We disagree. It is immaterial that Maher did not 
achieve the goal of his criminal [*525] enterprise, 
which was fraudulently to secure continued em- 
ployment through reappointment to his position. 
The District Court judge found that had Maher suc- 
ceeded in obtaining reappointment, he stood to gain 
approximately $ 125,000 in salary during the two- 
year term of the incoming mayor. Furthermore, we 
view the potential harm to the public trust caused 
by Maher's actions as equally important to our 
analysis as any potential harm his actions might 
have caused to the public fisc. The District Court 
judge concluded that Maher's crimes could have 



undermined public confidence in the selection and 
appointment of officials to supervisory positions. 
We agree. 

Comparing the total amount of the forfeiture of 
Maher's pension, approximately $ 576,000, to the 
gravity of the underlying offenses to which he 
pleaded guilty, we cannot say that the forfeiture is 
grossly disproportional. See MacLean v. State Bd. 
of Retirement, supra at 350 (forfeiture of pension 
totaling approximately $ 625,000 not excessive 
where former State employee pleaded guilty to two 
misdemeanor violations of G. L. c. 268A, § 7,  

[***I71 the conflict of interest statute). There was 
no error. 

3. Conclusion. For the reasons stated above, we 
affirm so much of the District Court judge's ruling 
as determined that the plaintiff did not meet his 
burden of establishing that the forfeiture violates his 
Eighth Amendment rights. The case is remanded to 
the District Court where judgment shall enter for 
the defendants. 

So ordered. 
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OPINION 

[*701] GRAINGER, J. In this appeal from a 
decision of the Appellate Tax Board (board) we are 
called upon to review the denial of an exemption 
from real estate taxation pursuant to G. L. c. 59, $ 5 ,  
Third. Mary Ann Morse Healthcare Corp. (Morse) 
operates an assisted living facility known as Heri- 
tage of Frarningham (Heritage) on real property 
located in the town of Framingham (town). After 
the town's board of assessors denied Morse's appli- 
cation for an abatement of real estate taxes, Morse 
filed a timely but unsuccessful appeal to the board. 
Specifically, Morse asserts error in the board's fail- 
ure to find that: (a) Morse operates as a traditional 
public charity relieving its residents from the hard- 
ships [*702] and constraints that afflict them, (b) 
Morse serves a sufficiently large and fluid segment 
of the population to qualify for real estate tax ex- 
emption under G. L. c. 59, § 5, Third, (c) Morse's 
charitable purpose and use of the property advance 
the public good, and thereby lessen the burdens of 
government, (d) Morse owns and occupies [**2] 

the Alzheimerldementia portion of the property for 
its charitable purpose, and (e) seventy-one percent 
of the property (consisting of the Alz- 
heimer'sldementia portion of the property and those 
portions of the common areas that service Alz- 
heimer's and dementia residents) is exempt fiom 
real estate taxation under G. L. c. 59, § 5, Third. 

The facts appear undisputed. ' Morse is exempt 
from Federal income taxation under § 501(c)(3) of 
the Internal Revenue Code and has no shareholders 
or capital stock. No part of its income is utilized for 
anything other than its charitable purposes. At all 
relevant times, Morse operated Heritage as an as- 
sisted living facility at the property. Heritage con- 
sists of two buildings: Building A which contains 
common areas and .forty-eight assisted living 
apartments, and Building B which contains forty 
assisted living apartments (known as the Homestead 
apartments) intended for use by individuals with 
Alzheimer's disease, dementia, and memory im- 
pairment. Morse contends that all parts of Heritage 
used by the Homestead residents are exempt from 
taxation, including all of Building B and the com- 
mon areas of Building A, which also serve the 
Homestead residents. 

1 The [**3] town did not file a brief or 
supplement the record in this appeal. 
2 Morse's articles of incorporation list its 
charitable purposes as follows: 

" 1 .  To establish, acquire, op- 
erate and maintain nursing 
homes and long term care fa- 
cilities within the Common- 
wealth of Massachusetts . . . 
and to provide such medical, 
educational and charitable ser- 



vices as may be consistent with 
any license granted to the cor- 
poration by any governmental 
agency or as may be otherwise 
lawful. 

"2. To advance the knowl- 
edge and practice of medicine 
and nursing through research 
and education relating to the 
care, treatment and healing of 
patients. 

"3. To improve public 
health in cooperation with fed- 
eral, state, municipal, and other 
health departments and of- 
fices." 

Discussion. We review the board's decision for 
errors of law. See South St. Nominee Trust v. Asses- 
sors of Carlisle, 70 Mass. App. Ct. 853, 855-856, 
878 N.E.2d 931 (2007), and cases cited. The board's 
[*703] findings of fact must be supported by sub- 
stantial evidence. The board determined that Morse 
met neither part of the twofold test for determining 
whether an organization qualifies for property tax 
exemption pursuant to G. L. c. 59, § 5, Third, and 
we consider each part in turn. 

The [**4] community benejit test. The board's 
decision relies in large part on the Supreme Judicial 
Court's discussion in Western Mass. Lifecare Corp. 
v. Assessors of Sprin@eld, 434 Mass. 96, 747 
N.E.2d 97 (2001), and cases cited therein. Western 
Mass. Lifecare provides detailed guidance on the 
factors relevant to a determination that an organiza- 
tion provides a public benefit sufficiently broad to 
justify the public support that tax exemption repre- 
sents. "An organization 'operated primarily for the 
benefit of a limited class of persons,' such that 'the 
public at large benefit[s] only incidentally from [its] 
activities,' is not charitable." Id. at 104, quoting 
from Cummington Sch. of the Arts, Inc. v. Assessors 
of Cummington, 373 Mass. 597, 600, 369 N.E.2d 
457 (1977). "While there is no 'precise number' of 
persons who must be served in order for an organi- 
zation to claim charitable status, and 'at any given 
moment an organization may service only a rela- 
tively small number of persons,' membership in the 

class served must be 'fluid' and must be 'drawn from 
a large segment of society or all walks of life."' 
Western Mass. Lifecare, supra at 104, quoting from 
New England Legal Foundation v. Boston, 423 
Mass. 602, 612, 670 N.E.2d 152 (1996). 
"[Slelection [**5] requirements, financial or oth- 
erwise, that limit the potential beneficiaries of a 
purported charity will defeat the claim for exemp- 
tion." Western Mass. Lifecare, supra at 104. 

The board's decision issued in September, 2007, 
and Morse requested a report with findings of fact. 
See G. L. c. 58A, § 13. Although the board's report 
was promulgated on August 19, 2008, some five 
weeks after the Supreme Judicial Court issued its 
decision in the case of New Habitat, Inc, v. Tax 
Collector of Cambridge, 451 Mass. 729, 889 N.E.2d 
414 (2008), the board's findings and report make no 
reference to that case. New Habitat provides an in- 
terpretive lens through which we now view Western 
Mass. Lifecare and its predecessors. Specifically, 
New Habitat emphatically conditions the impor- 
tance of previously established factors on the extent 
to which "the dominant purposes and methods of 
the organization" are traditionally charitable. Id. at 
733. The [*704] number of individuals receiving 
services, whether they are from diverse walks of 
life, the fees charged to those individuals, and the 
relationship between the service fees and the cost of 
those services to the provider -- all these are factors 
that inform a decision under the community [**6] 
benefit test; where however an organization is 
found to be traditionally charitable in nature, these 
factors play "a less significant role in our determi- 
nation of its charitable status" for purposes of prop- 
erty tax exemption. Id. at 737. Applying this ap- 
proach in New Habitat, the Supreme Judicial Court 
vacated the summary judgment entered below for 
the tax collector and ordered summary judgment to 
be entered instead for the taxpayer. Id. at 739. 

In this context we examine the board's determi- 
nation that Morse does not qualify as a public char- 
ity under the community benefit test. The board 
found that the fees charged by Morse, combined 
with the fact that Medicaid is unavailable to cover 
those fees, placed Morse "beyond the reach of a 
sufficiently broad cross-section of the elderly popu- 
lation." ' We note, however, that in comparison to 
the facts analyzed in New Habitat, Morse charges 
much lower fees and provides services to a much 



larger group of residents. While the dramatic dis- 
parity in these cases might theoretically be recon- 
ciled by an equally dramatic difference in the extent 
to which the taxpayer in each case performed tradi- 
tionally charitable functions, the record does not 
support [**7] such a justification. See, e.g., H-C 
Health Servs., Inc. v. Assessors of S. Hadley, 42 
Mass. App. Ct. 596, 599, 678 N.E.2d 1339 (1997) 
("operation of a nursing home for the elderly and 
the infirm is the work of a charitable corporation"); 
William B. Rice Eventide Home, Inc. v. Assessors of 
Quincy, 69 Mass. App. Ct. 867, 872 N.E.2d 772 
(2007) (discussion of proper method and deadline 
for nursing home to appeal loss of exemption after 
many years of recognition as a charitable [*705] 
institution under G. L. c. 59, $ 5 ,  Third). Moreover, 
the board has not referred to this consideration in its 
decision. 

3 Conversely, in New Habitat, the court 
held that a taxpayer would "not fail to qual- 
ify for charitable status merely because its 
residents have the means to live elsewhere 
before they become dependent on the State 
for care." New Habitat, 451 Mass. at 738. 
4 The board found that Morse charged 
monthly fees of between $4,100 and $ 5,920 
for the residential apartments here at issue, 
serving forty Alzheimer's/dementia patients. 
New Habitat's monthly fees ranged from $ 
17,000 to $ 18,000 in a facility able to ac- 
commodate four residents suffering from 
brain damage, and housing but two at the 
time of the appeal in that case. 451 Mass. at 
730. 

Considering [**8] Morse's indisputable per- 
formance of a traditional public charitable function, 
the record before us, and the guidance of New Habi- 
tat, we conclude that the board's determination that 
Morse is not a public charity under the provisions 
of G. L. c. 59, $ 5 ,  Third, was error. 

The occupancy test. The board also concluded 
that the individual residents of Homestead occupied 
the premises, and that therefore Morse could not be 
an occupant for purposes of an exemption analysis 
under G. L, c. 59, § 5, Third. In so concluding the 
board relied heavily on G. L. c. 19D, which it char- 
acterized as providing Homestead residents the "le- 
gal status as tenants." Charlesbank Homes v. Bos- 

ton, 218 Mass. 14, 105 N.E. 459 (1914) (residents 
in low rent apartments owned by charitable corpo- 
ration are strictly tenants, and are occupants 
thereof). Additionally, the board pointed' to various 
provisions in the residency agreement, specifically 
the privacy rights conferred on the residents, the 
expectation that residents would carry their own 
insurance, and the residents' entitlement to have 
their recommendations and grievances addressed by 
Morse. 

5 The board cited the following sections of 
G. L, c. 19D: $ 9(a)(18) (requiring Morse to 
comply [**9] with the eviction requirements 
set forth in G. L. c. 186 or c. 239), and $ 16 
(requiring assisted living residences to have 
specified private bathroom facilities and ac- 
cess to cooking capacity for the residents). 

As stated above, we review the board's deci- 
sion, including its application of G. L. c. 19D, for 
errors of law. In interpreting c. 19D, the board is 
deriving a tax implication from a statute covering 
an unrelated area and empowering a separate 
agency with regulatory authority. While we give 
"deference to the expertise of the board in tax mat- 
ters involving interpretation of the laws of the 
Commonwealth," Northeast Petroleum Corp. v. 
Commissioner of Rev., 395 Mass. 207, 213, 479 
N.E.2d 163 (1985), we give no deference to an in- 
correct interpretation. See Kszepka's Case, 408 
Mass. 843, 847, 563 N. E.2d 1357 (1 990). 

6 General Laws c. 19D, j' 4, vests the Ex- 
ecutive Office of Elder Affairs with the au- 
thority to certify sponsors of assisted living 
residences, who in turn are responsible for 
managing those residences according to the 
applicable laws and regulations. 

We concur that there is a rational nexus be- 
tween the residents' right to privacy and the ques- 
tion of occupancy; however, unlike [*706] the 
board we do not consider [**10] it to be a persua- 
sive indication that Morse does not occupy the 
property. There are several reasons why the two 
factors are less than congruent. We note, first, that 
occupancy need not be exclusive, and that the oc- 
cupancy test for property tax exemption is nowhere 
so described. While exclusive possession of a tenant 
has been held to defeat occupancy by another, see 



Charlesbank Homes, supra a t  16-17, that is not 'the 
case presented by this record, which establishes 

7 without dispute shared rights to the premises. Nor 
are occupancy and residence identical concepts un- 
der the law. * We are therefore unpersuaded that G. 
L. c. 19D's procedural protections against eviction, 
while indisputably relevant to the residents' status, 
should also provide a conclusive basis to character- 
ize Morse's status. 9 

7 Cases dealing with analogous shared pos- 
session have held that, in the absence of ex- 
clusive possession by tenants, the owner is 
considered the "occupant." See M.I.T. Stu- 
dent House, Inc. v. Assessors of Boston, 350 
Mass. 539, 542, 215 N.E.2d 788 (1966) (oc- 
cupation of cooperative living arrangement 
home was by corporation rather than those to 
whom it afforded home). See also Franklin 
Square House v. Boston, 188 Mass. 409, 
410-411, 74 N.E. 675 (1905) [**11] (hold- 
ing the same for a "home for working girls"). 
8 "Resident" is defined as "[a] person who 
lives in a particular place," while 
"[o]ccupant" is defined as "[olne who has 
possessory rights in, or control over, certain 
property or premises." Black's Law Diction- 
ary 1335, 1 108 (8th ed. 2004). 
9 For example, Morse's possessory rights in 
the face of foreclosure or eminent domain 
are at least equal to, if not greater than, ten- 
ants' rights in the face of eviction. 

The traditional charitable purpose in which 
Morse is engaged, the very factor emphasized in 
New Habitat, here consists of providing living 
space and residential assistance to individuals who 
are unable to manage on their own. The board's 
emphasis on Morse's use of the property to provide 
residences -- and a certain level of residential pri- 
vacy -- for the recipients of its services amounts to 
penalizing Morse for performing the charitable 
function that constitutes its mission. This anoma- 
lous result is difficult to defend under the charitable 
tax exemption regime of G. L. c. 59, and finds no 
support in the peripherally related purposes of G. L. 
c. 19D. 

The residential agreement between Morse and 
the residents also provides insight into [**I21 the 
question of occupancy, including the element of 

privacy. While absolute privacy suggests exclusive 
[*707] occupancy, inferentially derived from ex- 
clusive possession of, or control over, the area in 
question, the residents' privacy here is far from ab- 
solute. They are entitled to twenty-four hours' no- 
tice before Morse enters an apartment, with the no- 
table exceptions of entry to carry out the services 
provided by the contract or in case of an emer- 
gency. This, again, places the emphasis where it 
belongs, namely on Morse's presence in each 
apartment to perform its charitable function. Inas- 
much as a predicate for the residents' occupancy is 
their need for Morse employees also to be present 
to assist them with daily living and medical needs, 
it is unsurprising that their right to privacy is corre- 
spondingly conditioned. Accordingly, we reject the 
inference of Morse's nonoccupancy derived by the 
board from the existence of certain privacy rights 
and eviction safeguards vested in the residents by 
statute and by the residency agreement. 

The other indicia of residents' occupancy relied 
upon by the board are the right to have recommen- 
dations and grievances addressed and the expecta- 
tion that they will [**I31 carry property insurance. 
'O  While these factors provide some, albeit not 
strong, basis for characterizing the residents as oc- 
cupants, they do not, as noted above, preclude oc- 
cupancy by Morse. 

10 We also note that the residency agree- 
ment, provided in the record, contains a ref- 
erence to "the Owner's right to require 
changes in the apartments," suggesting that 
Morse controls the placement and, if neces- 
sary, the relocation of residents within the 
Heritage facility. 

Conclusion. Morse performs a long recognized, 
traditionally charitable, function. Under the stan- 
dards of our case law, as most recently enunciated 
by New Habitat, the board's findings require the 
conclusion that Morse provides a community bene- 
fit in its provision of housing and assistance to 
those suffering from Alzheimer's disease and simi- 
lar conditions. In order to provide this benefit, 
Morse owns and administers real property in which 
it provides residences for those who benefit most 
directly from its charitable purpose. The board erred 
in concluding that the occupancy of those resi- 
dences by the beneficiaries of Morse's charity re- 



solves the issue of Morse's occupancy for purposes 
of determining G. L. c. 59 tax exemption eligibility. 
[**I41 The board's findings, and the record as a 
whole, establish Morse's occupancy for tax exemp- 
tion purposes where it is undisputed that the resi- 
dents' [*708] occupancy is conditional on, and 
dependent on, Morse's regular presence and control. 

Finally we note that the board's report made it 
unnecessary to consider the common areas of 
Building A, and consequently contains no findings 
on the use of those areas. As noted supra, Morse 
claimed a partial exemption for Building A, charac- 

terizing the common areas of that building as serv- 
ing the residents of Building B; the applicability of 
the exemption to those common areas remains un- 
resolved. 

We vacate the decision of the board and remand 
the matter for the purpose of determining the tax- 
able status of the Building A common areas. A new 
decision shall enter granting Morse a & exemption 
and abatement of its real estate tax consistent with 
this opinion. 

So ordered. 
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OPINION 

[**202] [*20] SPINA, J. The Massachusetts 
Bay Transportation Authority (MBTA) appeals 
from judgments of the Superior Court confirming 
two separate awards by the same arbitrator in cases 
that were consolidated by virtue of a common issue, 
namely, whether an arbitrator's decision must be 

589, Amalgamated Transit Union (union), after a 
finding of probable cause by an investigating 
[***2] commissioner of the Massachusetts Com- 
mission Against Discrimination (MCAD). The set- 
tlement included a payment to William Wick, the 
claimant, in the amount of $ 16,000, a grant to 
Wick of seniority under the collective bargaining 
agreement that was retroactive to the date he was 
first offered the job, and the grant of a rate of pay 
under the collective bargaining agreement at the top 
of the progressive pay scale based on months of 
service. The arbitrator concluded that the grant of 
retroactive seniority and the corresponding hourly 
wage violated the collective bargaining agreement, 
and because there had been no finding of discrimi- 
nation by the MCAD, the settlement was a "private" 
agreement that must yield to the collective bargain- 
ing agreement. She found against the MBTA, and 
the Superior Court judge confirmed the decision of 
the arbitrator. We conclude that a presumption of 
legitimacy arose from the settlement agreement that 
the union did not rebut by showing that the settle- 
ment was an attempt to subvert the collective bar- 
gaining agreement, and that because retroactive 
seniority is a presumptive remedy for discrimina- 
tion in hiring, public policy requires the arbitrator's 
award be vacated. 

vacated on the ground that it violates public policy, In [***3] the second case the MBTA, con- 
where the arbitrator found against an employer who cerned that its "spare [*21] inspector" list (from 
acted to remediate its own perceived illegal dis- which certain bus operators were given opportuni- 
crimination, but contrary to the terms of a collective ties to work temporarily in a higher job classifica- 
bargaining agreement. tion based on seniority) might be based on a dis- 

- - 

criminatory practice, ini~ateFa~~y eliminated the list 
In the first case (wick)' the MBTA a 

and created a new list without union consent. Al- handicap discrimination case (refusal to hire) with- 
out consent of the Boston Carmen's Union, Local though there was no suggestion of bad faith, the 

arbitrator found there was no factual basis to sup- 



port the MBTA's concern of discrimination, and 
concluded the MBTA violated the collective bar- 
gaining agreement. We affirm the judgment in that 
case. 

The Case of William Wick 

The facts are not in dispute. In 1999, William 
Wick applied to the MBTA for a [**203] position 
as rail repairer. On December 18, 1999, he was of- 
fered a position on condition that he pass a physical 
examination. Wick wears hearing aids, but the test 
was conducted without allowing him to use his 
hearing aids. On February 19, 2000, the MBTA no- 
tified Wick that he failed the hearing test and it 
withdrew the offer of employment. 

Wick filed a complaint with the MCAD in 
which he alleged discrimination (refusal to hire) 
based on his handicap, in violation of G. L. c .  15lB, 
§ 4 (16). In particular he alleged that he [***4] 
should have been accommodated by the reasonable 
measure of allowing him to wear his hearing aids at 
work. On January 13, 2001, an investigating com- 
missioner with the MCAD found probable cause 
and scheduled a settlement conference. The matter 
did not settle and the case proceeded. On June 24, 
2004, the MBTA and Wick entered into a settle- 
ment agreement whereby, in exchange for a general 
release, the MBTA would employ Wick as a rail 
repairer at the top hourly rate with seniority retroac- 
tive to December 18, 1999, the date of the MBTA's 
initial offer of employment. The MBTA also agreed 
to pay him $ 16,000. The MBTA made no admis- 
sion of discrimination. Wick commenced work as a 
rail repairer on July 1, 2004. The union had not 
been informed of the settlement negotiations and 
did not approve the settlement. ' 

1 In its brief the union explains that Wil- 
liam Wick was not entitled to its representa- 
tion unless and until he was an employee of 
the Massachusetts Bay Transportation Au- 
thority (MBTA). 

[*22] The union filed a grievance on behalf of 
an employee who lost a bid for a posted vacancy on 
the day shift to Wick, asserting that the employee 
had greater seniority than Wick. The union claimed 
that in the [***5] absence of a finding of discrimi- 

nation or its consent, the MBTA did not have the 
right unilaterally to set wages and seniority of new 
employees, and Wick in particular, contrary to the 
terms of the collective bargaining agreement. Sec- 
tion 516 of the collective bargaining agreement 
provides that seniority ratings would be established 
when an employee first enters a classification, e.g., 
rail repairer, and that employees newly entering a 
classification would start at the bottom of the list. 
Section 601 of the collective bargaining agreement 
establishes a progressive pay scale based on months 
of actual service. The MBTA rejected the grievance 
and the union proceeded to arbitration under the 
terms of the collective bargaining agreement. 

The union sought an order prohibiting the 
MBTA generally from negotiating with any indi- 
vidual or group to establish terms and conditions of 
employment without the consent of the union, even 
in the context of a civil rights complaint against the 
MBTA. The union further sought readjustment of 
Wick's seniority to August, 2004, when he actually 
entered the department and was classified as a rail 
repairer, so that he would not have seniority rights 
greater than [***6] employees who actually 
worked longer than Wick. It also sought retroactive 
pay adjustments for fellow bargaining unit members 
subject to wage progression under the collective 
bargaining agreement between August, 2004, and 
August, 2006, amounting to the difference between 
their actual pay and the pay they would have re- 
ceived if their hourly rate had been at the top rate 
for rail repairers. 

The MBTA argued before the arbitrator that the 
grievance is not arbitrable because the MBTA has 
unfettered discretion under G. L. c. 161A, $ 2 5 ,  to 
set terms and [**204] conditions of compensation 
and seniority for new employees. Alternatively, the 
MBTA [*23] argued that it did not violate the col- 
lective bargaining agreement by hiring Wick under 
the terms of the settlement agreement because, un- 
der $ 102 of the agreement, the MBTA has "the 
exclusive right . . . to manage its business in the 
light of experience, good business judgment and 
changing conditions." The MBTA asserted it thus 
had the right to end the litigation and settle with 
Wick in a way that minimized its losses and made 
him "whole" for an alleged discriminatory failure to 
hire him in December, 1999, namely, give him the 
seniority status and the rate [***7] of pay that he 



would have attained had he been hired at that time. 
The MBTA further argued that public policy 
against discrimination, set forth in G. L. c. 151B, 
required this result. 

2 General Laws c. I6lA, j 25, states in 
relevant part: 

"The directors [of the 
MBTA] shall have authority to 
bargain collectively with labor 
organizations representing em- 
ployees of the [MBTA] and to 
enter into agreements, with 
such organizations relative to 
wages, salaries, hours, working 
conditions, the assignment of 
work schedules and work loca- 
tions on the basis of seniority, 
including: (a) hours of work 
each day and days worked each 
week; provided, however, that 
a change in such assignment 
shall not provide for a change 
in classification; and (b)  the 
filling of vacancies by promo- 
tion or transfer of qualified ap- 
plicants on the basis of senior- 
ity, health benefits, pensions 
and retirement allowances of 
such employees; provided, 
however, that the directors 
shall have no authority to bar- 
gain collectively and shall have 
no authority to enter into col- 
lective bargaining agreements 
with respect to matters of in- 
herent management right which 
shall include the right: (0 to 
direct, appoint, and employ ofi 
Jicers, agents [***a] and em- 
ployees and to determine the 
standards therefor . . ." (em- 
phasis added). 

The arbitrator concluded that the case was arbi- 
trable because the dispute involved issues of senior- 
ity and wages, which are not management preroga- 
tives. She also rejected the MBTA's public policy 

argument, ruling that absent an adjudication of dis- 
crimination the MBTA was obligated to set Wick's 
compensation and seniority conformably with the 
terms of the collective bargaining agreement as of 
the date he actually commenced work. She reasoned 
that because Wick's discrimination complaint was 
settled by private agreement he must be regarded as 
having no greater rights than any other individuals 
that the MBTA might have hired; and that when the 
MBTA settled Wick's case it could have compen- 
sated Wick for its mistake in ways other than grant- 
ing him rights under the collective bargaining 
agreement to which he was not entitled. The Supe- 
rior Court judge agreed with the arbitrator's analy- 
sis, determined that the award did not violate public 
policy, and confirmed the award. 

Discussion. The MBTA first contends that, be- 
cause it has the exclusive and inherent management 
right to "appoint [I and [*24] employ . . . employ- 
ees and [***9] to determine the standards therefor" 
under G. L, c. 161A, j 25, this matter is not arbitra- 
ble. See G. L, c. 150C, J 11 (a) (3) (arbitrator's 
award may be vacated if she "exceeded [her] pow- 
ers or rendered an award requiring a person to 
commit an act or engage in conduct prohibited by 
state or federal law"); School Comm. of Hanover v. 
Curry, 369 Mass. 683, 343 N. E.2d 144 (1976). The 
union acknowledges in section 102 of the collective 
bargaining agreement that the MBTA has the exclu- 
sive right to manage its own business. The union 
does not dispute that under G. L, c. 161A, j 25, the 
MBTA may employ whom it pleases, or that it may 
set employment standards. Cf. School Comm. of 
Holbrook v. Holbrook Educ. Ass'n, 395 Mass. 651, 
652, 655, 481 N. E.2d 484 (1985) ("G. L. c. 71, j 38 
. . . provides school committees with exclusive au- 
thority to determine the qualifications of teachers"). 
Rather, the union argues that seniority and wages 
are matters for collective [**205] bargaining, they 
are covered in the collective bargaining agreement, 
and the MBTA unilaterally may not set the wages 
and seniority of new employees. 

There are two distinct issues before us. The first 
is whether the arbitrator "exceeded [her] powers" 
under G. L, c. 150C, j I I (a) (3) [***lo] , by in- 
truding on a nondelegable authority of the MBTA. 
See School Comm. of Southbridge v. Brown, 375 
Mass. 502, 505-506, 377 N.E.2d 935 (1978). The 
second is whether arbitration of this dispute was 



contemplated by the collective bargaining agree- 
ment. Id. at 504. These are questions for a court to 
decide. Id. at 504, 506. We answer the first question 
in the negative, and the second in the afirmative. 

"[Wlages, salaries, hours, working conditions, 
the assignment of work schedules and work loca- 
tions on the basis of seniority" are matters that the 
Legislature has identified as proper subjects of col- 
lective bargaining between the MBTA and the un- 
ion. G. L, c. 161A, § 25. By implication, these mat- 
ters do not fall within the MBTA's inherent man- 
agement rights. See School Comm. of Braintree v. 
Raymond, 369 Mass. 686, 690-691, 343 N.E.2d 145 
(1976); Lynn v. Council 93, Am. Fed'n of State, 
County, & Mun. Employees, Local 193, 51 Mass. 
App. Ct. 905, 906, 746 N.E.2d 558 (2001). The first 
question was not beyond the powers of the arbitra- 
tor. 

Section 5 16 of the collective bargaining agree- 
ment expressly states: "Seniority shall be measured 
. . . upon first entering a [*25] classification . . . 
[and shall] start at the bottom of the respective 
lists." [***I11 In addition, the progressive pay 
schedule in 8 601 of the collective bargaining 
agreement requires employees to be paid initially at 
the lowest level of pay agreed on, with specified 
pay increases to be received based on the number of 
months actually worked. Section 100 of the collec- 
tive bargaining agreement provides for arbitration 
of disputes over matters covered by that agreement, 
which includes disputes over seniority and wages. 
The second question was not beyond the powers of 
the arbitrator. Whether the MBTA conferred senior- 
ity status on Wick and agreed to pay him a starting 
hourly rate contrary to the terms of the collective 
bargaining agreement is distinct from the question 
of employment standards, and it constitutes a clas- 
sic labor dispute that is arbitrable. See School 
Comm. of Holbrook v. Holbrook Educ. Ass'n, supra 
at 657. 

The arbitrator next ruled that the MBTA vio- 
lated the terms of the collective bargaining agree- 
ment when it gave Wick seniority retroactive to the 
date of its initial offer of employment, together with 
a corresponding hourly rate of pay, without the con- 
sent of the union. ''[Wle are strictly bound by the 
arbitrator's factual findings and conclusions of law, 
[***I21 even if they are in error." School Comm. of 

Pittsfield v. United Educators of PittsJield, 438 
Mass. 753, 758, 784 N.E.2d 1 I (2003). 

The MBTA argues that the arbitrator's award 
must be vacated because it violates public policy. 
Specifically, the MBTA argues that the award re- 
quires the MBTA to continue the effects of a likely 
discriminatory practice in violation of G. L. c. 
151B, § 4 (Id), which proscribes handicap dis- 
crimination in employment. Although arbitration, 
particularly of labor disputes, is strongly favored in 
the Commonwealth as a matter of public policy, see 
School Comm. of Pittsjeld v. United Educators of 
Pittsfield, supra at 758, an arbitral award must be 
vacated on proof of one of the grounds enumerated 
in G. L. c. 150C, § 11. Id. Section 11 (a) (3) re- 
quires the Superior Court to vacate the award of an 
arbitrator that "exceeded [her] powers [**206] o r .  . 
. requires a person to commit an act or engage in 
conduct prohibited by state or federal law." An 
award that violates public policy is such an award. 
See Massachusetts Highway Dep't v. American 
Fed'n of State, County & Mun. Employees, Council 
93, 420 Mass. 13, 16, 648 N.E.2d 430 [*26] 
(1995). "[Tlhe question of public policy is ulti- 
mately one for resolution by the [***I31 courts." 
Id. at 16 n.5, quoting W.R. Grace & Co. v. Local 
Union 759, Int'l Union of the United Rubber, Cork, 
Linoleum & Plastic Workers, 461 U.S. 757, 766, 
103 S. Ct. 2177, 76 L. Ed. 2d 298 (1983) (W.R. 
Grace). 

Before an arbitral award may be vacated as vio- 
lating public policy, the policy must be shown to be 
"well defined and dominant, and is to be ascertained 
'by reference to the laws and legal precedents and 
not from general considerations of supposed public 
interests."' W. R. Grace, supra, quoting Muschany v. 
United States, 324 U.S. 49, 66, 65 S. Ct. 442, 89 L. 
Ed. 744 (1945). That analysis has been adopted in 
our Commonwealth. See Massachusetts Highway 
Dep't v. American Fed'n of State, County & Mun. 
Employees, Council 93, supra. 

The public policy in this case is "well defined 
and dominant." It is the overriding governmental 
policy proscribing various types of discrimination, 
set forth in G. L. c. 151B. General Laws c. 151B, § 
9, states: "This chapter shall be construed liberally 
for the accomplishment of its purposes, and any law 
inconsistent with any provision of this chapter shall 
not apply. . ." (emphasis added). The specific anti- 



discriminatory policy involved in this case is set 
forth in G. L. c. 151B, $ 4 (16), which states: "It 
shall be [***I41 an unlawful practice: . . . (16) For 
any employer . . . to dismiss from employment or 
refuse to hire . . . or otherwise discriminate against, 
because of his handicap, any person alleging to be a 
qualified handicapped person, capable of perform- 
ing the essential functions of the position involved 
with reasonable accommodation, unless the em- 
ployer can demonstrate that the accommodation 
required to be made to the physical or mental limi- 
tations of the person would impose an undue hard- 
ship to the employer's business." 

The most meaningful remedy for discrimination 
in hiring is retroactive seniority. It is designed to 
make the injured person whole, or put him in nearly 
the same position he would have enjoyed if he had 
not been rejected from employment for discrimina- 
tory reasons. "Without an award of seniority dating 
from the time when he was discriminatorily refused 
employment, an individual . . . will never obtain his 
rightful place in the hierarchy of seniority according 
to which . . . various employment benefits [*27] 
are distributed." Franks v. Bowman Transp. Co., 
424 US. 747, 767-768, 96s .  Ct. 1251, 47 L. Ed. 2d 
444 (1976). See id. at 763-766. Retroactive senior- 
ity is presumptively awarded in Title VII cases. Id. 
at 775 n.34, 779 n.41. [***IS] See Zipes v. Trans 
World Airlines, Inc., 455 US. 385, 399, 102 S. Ct. 
1127, 71 L. Ed. 2d 234 (1982) (District Court may 
award retroactive seniority to discriminated class 
members in Title VII suit over objection of "inno- 
cent" union not been found guilty of discrimina- 
tion). There is no reason to treat cases under G. L. c. 
15JB differently, and neither the union, the arbitra- 
tor, nor the judge suggested otherwise. 

The MBTA contends that the grant of retroac- 
tive seniority and the corresponding hourly wage in 
the settlement agreement was necessary to make 
Wick whole. The union acknowledges that a court 
or the MCAD could have ordered retroactive sen- 
iority as a remedy, but only if there had been a find- 
ing that the MBTA discriminated against Wick. See 
G. L. c. 151B, j' 5, [**207] second par. (MCAD 
may order "such affirmative action . . . as, in the 
judgment of the [MCAD], will effectuate the pur- 
poses of this chapter"); Heraty vs. Atlas Oil Co., 
MCAD No. 86-BEM-0123 (1994); Moreau vs. 
Haverhill, MCAD No. 88-BEM-0966 (1 993). Cf. 

Franks v. Bowman Transp. Co., supra at 762-770 
(retroactive seniority available remedy under 4 
706[g] of Title VII of Civil Rights Act of 1964). 
The focus of the union's argument, and the center- 
piece of the decisions [***I61 of the arbitrator and 
the Superior Court judge, is the absence of an adju- 
dication of discrimination, without which, they 
maintain, the public policy exception does not ap- 
ply. 

Although neither a finding nor an admission of 
discrimination was made here, the union has cited 
no case that holds either must be made before the 
terms of a collective bargaining agreement must 
yield. Nor has it cited any authority for its claim 
that settlement of an individual complaint, as here, 
requires the approval of the tribunal before whom 
the discrimination complaint is pending as a pre- 
condition to overriding the terms of a collective 
bargaining agreement. An adjudication of discrimi- 
nation and a tribunal's order for retroactive seniority 
may indeed be outcome determinative, but they are 
not necessary. In certain circumstances, which exist 
here, a settlement may suffice to reliably and sub- 
stantially establish a violation of the law proscrib- 
ing discrimination that an arbitrator may not ignore. 

[*28] In Vulcan Soc, of New York City Fire 
Dept., Inc. v. New York., 96 F.R.D. 626 (S.D.N. Y. 
1983), the court held that settlement of an employ- 
ment discrimination class action that included a 
grant of retroactive seniority [***I71 did not re- 
quire approval of an "innocent" union, an adjudica- 
tion of discrimination, or an express admission of 
discrimination in order to be approved. Id. at 630. 
The negotiated settlement in that case, rather than a 
court-imposed decree, was deemed "something that 
carries with it a strong presumption of legitimacy" 
with respect to what a judge must consider when 
approving settlement of a class action. Id. at 629. A 
requirement that an employer proceed to trial sim- 
ply to obtain a finding of discrimination is irrespon- 
sible. To hold otherwise would "force the employer 
to walk a 'high tightrope without a net."' Id, at 630, 
quoting Weber v. Kaiser Aluminum & Chem. Corp., 
563 F.2d 216, 230 (5th Cir. 1977) (Wisdom, J . ,  dis- 
senting). It also would violate the strong [**208] 
public policy that favors settlement of discrimina- 
tion cases. See G. L. c. 151B, J 5, second par. (on 
determination of probable cause "commissioner [of 
the MCAD] . . . shall . . . endeavor to eliminate the 



unlawful practice complained o f .  . . by conference, 
conciliation and persuasion"). See also KR.Grace 
& Co. v. Local Union 759, Int'l Union of [*29] the 
United Rubber, Cork, Linoleum & Plastic Workers, 
461 U.S. 757, 770-771, 103 S. Ct. 2177, 76 L. Ed. 
2d 298 (1983) [***I81 ("Congress intended coop- 
eration and conciliation to be the preferred means of 
enforcing Title VII"). 

3 There are other policies at play in this 
case. One is the inherent right of the MBTA 
to conduct its business, with the exception of 
certain matters that may be the subject of 
collective bargaining. See G. L. c. 161A, j' 
25. Another is the public policy favoring set- 
tlement of disputes. See Cabot Corp. v. AVX 
Corp., 448 Mass. 629, 638, 863 N.E.2d 503 
(2007); EEOC v. Astra U.S.A., Inc., 94 F.3d 
738, 744 (1st Cir. 1996) (public policy fa- 
vors settlement of employment discrimina- 
tion claims). The MBTA had the inherent 
and exclusive management right to mini- 
mize, or at least control, its potential losses, 
which included back pay, attorney's fees and 
costs, multiple and punitive damages, and 
civil penalties, see G. L. c. 151B, § 5,  second 
and third pars.; $ 9, second and third pars., 
and the cost of a known settlement at no risk. 
Although the union contends it should have 
been afforded an opportunity to participate in 
settlement negotiations, it was the MBTA's 
exclusive prerogative to fashion a settlement, 
and the Legislature expressly forbids the 
MBTA from negotiating with unions over its 
inherent management [* **I91 rights. See G. 
L. c. 161A, f 25. Moreover, there was no as- 
surance that the union would not have taken 
a position contrary to the settlement reached 
in Wick's case, or any settlement. The un- 
ion's interest, which might not have been 
conducive to settlement, included leveraging 
rejection of the MBTA's position to reopen 
negotiations with a view toward obtaining a 
more favorable financial package for its 
members, an observation made by the arbi- 
trator. Its participation was neither necessary 
nor appropriate to settle Wick's claim. 

The MBTA rested its public policy claim on the 
settlement agreement and the procedural history of 
the case that preceded settlement. There was no 

need to litigate the facts of Wick's case at arbitra- 
tion because, as in Vulcan Soc'y of the N.Y. City 
Fire Dep't, Inc, v. City of N. Y., supra, there was a 
substantial basis to believe that Wick had suffered 
illegal discrimination. See id. at 630 ("high possi- 
bility" of discrimination). The facts alleged by 
Wick are simple, straightforward, and compelling. 
See Dahill v. Police Dep't of Boston, 434 Mass. 
233, 748 N.E.2d 956 (2001). The investigating 
commissioner found probable cause, a fact that we 
consider as an independent evaluation [***20] that 
Wick's case was serious and that it had heft, even if 
Wick ultimately might not have prevailed. The set- 
tlement contains the component that is awarded 
presumptively after a finding of discrimination in 
hiring, namely, retroactive seniority, which ordinar- 
ily would not have been included unless Wick pre- 
sented a strong case of unlawful discrimination. The 
settlement also requires the MBTA to pay a sum of 
money that is no mere trifle or token amount. A 
public entity would not likely have entered into 
such a settlement unless there was a substantial ba- 
sis to believe Wick would have prevailed. The 
terms of settlement and the litigation context in 
which they occur reflect the clear and overriding 
legislative policy against discrimination. They pro- 
vide substantial and reliable basis to believe Wick 
suffered a violation of the antidiscrimination laws. 

4 The MBTA is a political subdivision of 
the Commonwealth. See G. L. c. 161A, $ 2. 

The presumption of legitimacy of the settlement 
satisfied the MBTA's burden to show that a viola- 
tion of Wick's civil rights probably occurred and 
that retroactive seniority was required in Wick's 
case. This shifted the burden to the union to show 
that the settlement [***21] between MBTA and 
Wick was a sham, that is, that the MBTA and Wick 
colluded to subvert the collective bargaining 
agreement. The union does not argue that Wick was 
not handicapped or that he is not capable of per- 
forming the essential functions of his job with the 
reasonable accommodation of the use of hearing 
aids. There is no question that the MBTA withdrew 
its [*30] employment offer to Wick because he 
failed the hearing test. Where the settlement is pre- 
sumptively legitimate, and where the union has not 
shown that the settlement was a sham and in dero- 
gation of the collective bargaining agreement, pub- 
lic policy required the collective bargaining agree- 



ment ' to yield to [**209] Wick's settlement 
agreement. The arbitrator's decision to the contrary 
effectively perpetuates the MBTA's likely discrimi- 
natory conduct and it effectively deprives Wick of 
the remedy to which he is entitled: retroactive sen- 
iority. It therefore violates public policy. The matter 
must be remanded to the Superior Court for entry of 
an order vacating the decision of the arbitrator in 
SUCV2006-03218. 

5 We note that the settlement had only a 
minimal impact on the union members enti- 
tled to the benefit of the collective bargain- 
ing agreement. [***22] It essentially gave 
Wick what he would have been entitled to 
receive had he not been impermissibly de- 
nied employment because of his handicap. If 
Wick had been hired on December 18, 1999, 
he would have been senior to employees 
hired after that date. In that respect he dis- 
placed no one's seniority. To the contrary, 
union members hired after December 18, 
1999, may be viewed as having benefited 
from the discrimination he suffered. See Pat- 
terson v. Newspaper & Mail Deliverers' Un- 
ion of N. Y. & Vicinity, 51 4 F.2d 767, 775 (2d 
Cir. 1975). The settlement reasonably put 
him in his rightful place among union mem- 
bers. See Franks v. Bowman Transp. Co., 
424 US. 747, 768, 775, 9 6 s .  Ct. 1251, 47 L. 
Ed. 2d 444 (1976). We also note that the set- 
tlement did not improperly alter the terms of 
the collective bargaining agreement. See 
W.R. Grace & Co. v. Local Union 759, Int'l 
Union of the United Rubber, Cork, Linoleum, 
& Plastic Workers, 461 U.S. 757, 771, 103 S. 
Ct. 2177, 76 L. Ed. 2d 298 (1983). Finally, 
there has been no showing that the result in 
this case would create an "unusual adverse 
impact" on other union members. See Bock- 
man vs. Lucky Stores, Inc., No. CIV S83-039 
RAR 1986 US. Dist. LEXlS21651 (E.D. Cal. 
Aug. 11, 1986), citing Romasanta v. United 
Air Lines, Inc., 717 F.2d 1140 (7th Cir. 
1983), [***23] cert. denied sub nom. 
McDonald v. United Air Lines, Inc., 466 U.S. 
944, 104 S. Ct. 1928, 80 L. Ed. 2d 474 
(1 984). 

The Spare Inspectors Case 

There is a classification of employees at the 
MBTA known as "inspectors." Some inspectors 
work in bus services, and others work in train ser- 
vices. This case concerns bus services. The duties 
of those who work in bus services include monitor- 
ing attendance of bus operators, directing their ac- 
tivities, monitoring efficiency of bus service, and 
responding to emergencies. It is a permanent posi- 
tion, and inspectors are in a bargaining unit repre- 
sented by Local 600 of the Office of Professional 
Employees International Union, AFL-CIO. 

[*31] The back-up system for absent inspec- 
tors is the classification of "spare inspectors." The 
spare inspectors classification is not a full-time or 
permanent position. Spare inspectors in bus services 
typically hold the permanent position of bus opera- 
tor. Individuals who have passed a written examina- 
tion and otherwise qualify for the spare inspectors 
position based on job performance, disciplinary and 
safety records, are given a "ranking" by the MBTA 
and their names are placed on a spare inspectors list 
(master list) by date of qualification. A master list 
was [***24] formally adopted on February 16, 
2001, in a settlement of litigation between the 
MBTA and the union. It was not the first such list. 
The February 16, 2001, master list has both "rank- 
ing" and seniority features for which the MBTA 
aggressively negotiated and litigated. 

The spare inspectors are represented by the 
Boston Carmen's Union, Local 589, Amalgamated 
Transit Union (union). When Local 600 inspectors 
are absent or otherwise unavailable, the MBTA as- 
signs spare inspectors by seniority to fill in at the 
garage where the temporary vacancy exists. Each 
garage keeps its own list of spare inspectors, in rank 
order and seniority for that specific garage, based 
on the master list. The pay for work as spare inspec- 
tor is higher than the pay for bus operator. An as- 
signment as spare inspector is coveted. Moreover, 
whenever permanent vacancies occur in the position 
of inspector, appointments routinely are made from 
the list of spare inspectors kept by the affected ga- 
rage, in order of rank and seniority. 

As of March, 2004, there were seventy-three 
names on the master list in bus services, and the 
MBTA decided to increase the size of the list. An 
examination had not been given since 2000, and the 



[***25] [**210] MBTA posted a notice of its in- 
tention to create a new list. One legal consultant for 
the MBTA was concerned that its past use of disci- 
pline as one factor in making placements on the list 
had adversely affected women and minority bus 
operators disproportionately, and might be viewed 
negatively under the MBTA equal employment op- 
portunity compliance program (compliance pro- 
gram), which we discuss later. Consequently, the 
MBTA decided to eliminate the February 16, 2001, 
master list and create a new list. In addition, it se- 
lected thirty-one union members from the original 
list and retained them on the new [*32] master list, 
by garage. The forty-two union members who 
were removed from the list were notified that they 
would have to reapply and take the written test. As 
a result, a number of them lost seniority to some of 
the thirty-one who were retained and placed on the 
new list. The new list was implemented in Septem- 
ber, 2004. The union filed a grievance, which was 
denied. The matter proceeded to arbitration. 

6 This created a separate seniority problem 
that we need not address. 

The MBTA argued that the dispute was not ar- 
bitrable. It claimed the February 16, 2001, master 
list had "expired," and [***26] that because it had 
the inherent management right to assign, employ, 
and appoint employees, and to determine the stan- 
dards for employment, it had the unfettered right to 
create a new list. See G. L, c. 161A, § 25. It also 
relied on $ 127 of the collective bargaining agree- 
ment, which contains an acknowledgment of the 
MBTA's inherent management rights pursuant to G. 
L. c. 161A, J 25, and a statement that the MBTA 
"shall retain complete discretion without regard to 
seniority to qualify, rank and appoint individuals to 
the following positions: . . . Spare Chief Inspector, 
Spare Inspector." 

The MBTA also relied on its past involvement 
in a 1997 agreement between the MBTA, various 
unions (including Local 589), and the Attorney 
General in what has been described as the compli- 
ance program. The compliance program identified 
measures required to be taken by the MBTA to im- 
plement policies of nondiscrimination and to foster 
an environment of equal and fair treatment in the 
daily operations of the MBTA as remediation for 
past practices that were highly questionable or out- 

right discriminatory. The compliance program was 
designed to self-terminate after three years, in Feb- 
ruary, 2000, unless the Attorney [***27] General 
notified the MBTA in writing not less, than sixty 
days in advance of the termination date, setting 
forth reasons with particularity why it would not 
terminate, in which case the compliance program 
would be extended for an additional two years. 
Thereafter, if the Attorney General determined that 
the MBTA was not in material compliance with the 
terms of the compliance program, it would remain 
in full force and effect until such time as material 
compliance was achieved. 

By letter dated December 20, 1999, the Attor- 
ney General [*33] extended the compliance pro- 
gram two years. In January, 2002, the MBTA and 
the Attorney General entered into a new agreement 
allowing the Attorney General additional time to 
review and determine whether the MBTA achieved 
material compliance under the compliance program. 
In August, 2002, the Attorney General notified the 
MBTA that it was not currently in material compli- 
ance and he outlined the areas of noncompliance 
and corrective measures to be taken. On September 
15, 2005, the Attorney General agreed that the 
MBTA effectively had addressed all areas of non- 
compliance, and the compliance program was ter- 
minated. The MBTA had argued during arbitration, 
[**211] which took [***28] place over three days 
between May 4 and October 5, 2005, that its deci- 
sion with regard to elimination of the master list 
was compelled by the compliance program. 

The arbitrator rejected the MBTA's claim that 
the dispute was not arbitrable. She concluded that 
the MBTA may have had the inherent right to ap- 
point employees as spare inspectors and place their 
names on the master list, but having done that, it 
had no right to remove their names from the list. 

Section 219 of the collective bargaining agree- 
ment states: 

"Seniority Rating -- Bus Operations 

"Seniority shall be measured -- 
i.e., ratings established -- in accor- 
dance with the following rules and 
procedures: 

"A. Employees establish a rating 
date upon first entering a classifica- 



tion . . . . The rating date in that classi- 
fication is permanently held under the 
following circumstances: a) upon 
transfer or promotion into a full time 
classification within the department, 
including Spare Inspector . . . . 

"B. In the event that more than 
one employee establishes a rating on 
the same date, seniority order will be 
determined by date of first entering a 
full time classification. In those cases 
where a list of eligible appointees is 
created following [***29] specialized 
qualification (for example, including a 
test or examination) the seniority date 
of these employees will be determined 
by the [MBTA's] ranking of them." 

She also rejected the MBTA's claim that the 
February 16, [*34] 2001, master list was to last 
only two years. She noted that historically new ad- 
ditions to earlier master lists were appended to 
whatever remained of a prior list. 

The arbitrator concluded there was "no real 
evidence on the record to support [the MBTA's] 
claim" that the master list could be found to have 
been created under discriminatory circumstances. 
She rejected the MBTA's assertion that it was com- 
pelled by the demands of the compliance program 
to act as it did in March, 2004, with respect to the 
master list. She found that the February 16, 2001, 
master list itself was developed in response to and 
during the Compliance Program, and the Attorney 
General had issued no directive to eliminate that 
master list. She found that there was no showing 
that any employee was excluded or had complained 
about being excluded or improperly ranked on that 
master list. She also found there was no evidence 
that the test that was administered in 2000 for the 
February 16,200 1, master [***30] list produced an 
invalid result, and that the test that was adminis- 
tered in 2004 for the new list did not produce quali- 
tatively different results. The arbitrator specifically 
found that the compliance program neither required 
nor justified the actions of the MBTA as to the Feb- 
ruary 16,2001, master list. 

The arbitrator concluded that the MBTA vio- 
lated the terms of the collective bargaining agree- 
ment by eliminating the master list adopted on Feb- 
ruary 16, 2001, thereby stripping some union mem- 
bers of the seniority to which they were entitled 
under the collective bargaining agreement. She or- 
dered the MBTA to reconstitute that master list, as 
well as other remedies we need not address. A Su- 
perior Court judge confirmed the award. 

Discussion. The arbitrator correctly concluded 
that the dispute was arbitrable. As in the Wick mat- 
ter, infra, there is no dispute over the inherent man- 
agement right of the MBTA to "appoint [] and em- 
ploy . . . employees and to determine the standards" 
for employment. [**212] G. L. C. 161A, § 25. 
However, once appointed, the employees whose 
names appeared on the master list acquired senior- 
ity rights under the terms of the collective bargain- 
ing agreement that are recognized [***31] and pro- 
tected by the statute. Id. The MBTA did not have 
the inherent management right to strip those em- 
ployees of their seniority rights by eliminating the 
[*35] existing master list and creating a new list. 
See School Comm. of Holbrook v. Holbrook Educ. 
Ass'n, 395 Mass. 651, 652, 655, 481 N.E.2d 484 
(1 985); School Comm. of Braintree v. Raymond, 
369 Mass. 686, 343 N.E.2d 145 (1976); Lynn v. 
Council 93, Am. Fed'n of State, County, & Mun. 
Employees, Local 193, 51 Mass. App. Ct. 905, 906, 
746 N.E.2d 558 (2001). 

The arbitrator next ruled that the MBTA vio- 
lated the terms of the collective bargaining agree- 
ment. Section 219 of the collective bargaining 
agreement expressly gives spare inspectors senior- 
ity rights, a matter that the Legislature has said is a 
proper subject for collective bargaining between the 
MBTA and the union. See G. L. c. 161A, § 25. 
When the MBTA unilaterally eliminated the Febru- 
ary 16, 2001, master list and placed selected names 
on the new master list it deprived union members of 
seniority status to which they were entitled under 
the agreement. We are bound by that determination. 
See School Comm, of Pittsfield v. United Educators 
of Pittsfield, 438 Mass. 753, 758, 784 N.E.2d 11 
(2 003). 

We turn to the public policy question. The Leg- 
islature [***32] has determined that discrimination 
against employees on the basis of race, national ori- 
gin, or sex, as well as other features not applicable 



here, is illegal. See G. L. c. 151B, $ 4  (1). ' This is a 
well-defined and dominant policy, see G. L, c. 
151B, j 9, and it proscribes the use of promotional 
practices that discriminate against women and mi- 
norities. 

7 General Laws c. 151B, $ 4 (I), states in 
part: "It shall be an unlawfbl practice: "(1) 
For an employer . . . because of the race, 
color, . . . national origin, sex, . . . or ancestry 
of any individual . . . to discriminate against 
such individual in compensation or in terms, 
conditions or privileges of employment . . . ." 

Although the MBTA was free to alter or modify 
the criteria it used to appoint persons to the spare 
inspector master list, as it alone determined, once 
the appointment was made, seniority status attached 
and the MBTA could not unilaterally strip employ- 
ees of that status. The appropriate procedure would 
have been to enter negotiations with the union to 
remedy what the MBTA claims were improper ap- 
pointments. Failing that, a unilateral attempt to 
override the terms of the collective bargaining 
agreement under the public [***33] policy excep- 
tion required the MBTA to prove in arbitration that 
it had used criteria in making appointments [*36] 
to the spare inspector list that violated G. L. c. 
151B, $ 4 (1). Had the MBTA proved its case, the 
arbitrator would have been required, as a matter of 
public policy, to rule in favor of the MBTA. Her 
failure to so rule itself would have constituted a vio- 
lation of public policy, and her award would have to 

be vacated under the public policy exception. See 
Massachusetts Highway Dep't v. American Fed'n of 
State, County, & Mun. Employees Council 93, 420 
Mass. 13, 16, 648 N. E.2d 430 (1 995). 

Unlike the Wick matter, no one had come for- 
ward with a claim of discrimination, and no claim 
of discrimination had been brought before an ad- 
ministrative tribunal or a court that resulted either in 
a finding of discrimination or a settlement that was 
presumptively legitimate and not shown (in arbitra- 
tion) to be a sham. Here, the entire matter was liti- 
gated before the arbitrator and the MBTA failed to 
convince [**213] the arbitrator that it had dis- 
criminated against any employee when it made ap- 
pointments to the February 16, 2001, master list. 
"[Wle are strictly bound by the arbitrator's factual 
findings and conclusions [***34] of law," absent 
proof of one of the grounds enumerated in G. L. c. 
150C, $ 11. School Comm, of Pittsfield v. United 
Educators of Pittsfield, supra. The Superior Court 
judge correctly confirmed the arbitrator's award. 

Conclusion 

These cases are remanded to the Superior Court 
where an order vacating the decision of the arbitra- 
tor is to enter in SUCV2006-03218. The order con- 
firming the decision of the arbitrator in SUCV2006- 
00833 is hereby affirmed. 

So ordered. 
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OPINION 

CORDY, J. This case presents challenges to the 
Commissioner of Revenue's central valuations, 

39; (4) whether one of the taxpayers qualifies for 
the corporate utility exemption under G. L. c. 59, § 
5, Sixteenth, thus relieving it from the taxation of 
certain of its "machinery"; and (5) whether January 
1,  2004, or July 1, 2004, is the proper date for de- 
termining the ownership status of property for pur- 
poses of the corporate utility exemption. 

We conclude that the board properly affirmed 
the commissioner's valuations for FY 2005 and FY 
2006, and erred in reducing the commissioner's 
valuations for FY 2004. We also agree with the 
board that a municipality must file a petition ap- 
pealing from the commissioner's valuation in order 
to secure relief in the form of an increase in that 
valuation; MCI Metro Access Transmission Ser- 
vices, LLC (MCImetro), does not qualify for the 
corporate utility exemption; and the proper date for 
ascertaining the ownership status of j 39 property is 
the first day of January preceding the fiscal year for 
which the tax will be assessed based on the com- 
missioner's valuation. 

1. The [*3] parties. MCI WorldCom Network 
Services, Inc. (MWNS), and MCImetro (collec- 
tively, MCI taxpayers) provide "land-line" voice, 



broadband data transfer, and Internet services in the 
Commonwealth using fiber optic cables, conduits, 
and electric machinery. MWNS is a long-distance 

I telephone provider incorporated in Delaware . 
MCImetro is a competitive local exchange company 
providing local telephone service. It was formed as 
a Delaware limited liability company in 1998, and 
was taxed as a division of MWNS until 2004, when 
it elected to be taxed as a separate corporation for 
Federal tax purposes. Under a Chapter 11 bank- 
ruptcy reorganization of WorldCom, Inc. (owner of 
MCI taxpayers), the assets of MCImetro (including 
the j 39 property) were transferred to Brooks Fiber 
Communications of Massachusetts, Inc. (Brooks) 2. 

The MCI taxpayers claim that this transfer occurred 
prior to July 1,2004. The board of assessors for the 
city of Boston (Boston assessors) and the board of 
assessors for the city of Newton (Newton assessors) 
are charged with assessing taxes on § 39 property 
that the commissioner has valued. 

1 MCI WorldCom Network Services, LLC 
(MWNS), was incorporated in Delaware in 
1973 as MCI [*4] Telecommunications 
Network; its name later changed to MCI 
WorldCom Network Services, Inc., then to 
MCI Network Services, Inc. It now operates 
under the name Verizon Business Network 
Services, Inc. 

For Massachusetts tax purposes in 2002, 
2003, and 2004, MWNS filed as a "utility 
corporation" using Form P.S.1 . "Utility cor- 
poration" is defined as "every incorporated 
telephone and telegraph company subject to" 
G. L. c. 166, the general regulatory frame- 
work applicable to telephone companies. G. 
L. c. 63, § 52A, as amended through St. 
2004, c. 466, $ 4. MCImetro was included in 
MWNS's forms P.S. 1. 
2 Brooks Fiber Communications of Massa- 
chusetts, Inc., subsequently changed its name 
to MCI Metro Access Transmission Services 
of Massachusetts, Inc. 

2. Background. Each year, the commissioner is 
required to conduct and certify centralized valua- 
tions of the § 39 property of all telephone and tele- 
graph companies according to a particular schedule. 
G. L. c. 59, § 39. First, telephone companies must 
file a return with the commissioner by March 1 list- 

ing all of the § 39 property that the company held 
on January 1 of the same year. Id. For the years in 
question, the commissioner required telephone 
company [*5] taxpayers to file forms denoted ' 
"State Tax Form 5941" to assist with the valuation 
of that property 4. By May 15, the commissioner 
must conduct a centralized valuation of the $ 39 
property and certify that valuation to the property 
owners and the local boards of assessors where the 
property is located. Id. The assessors then use those 
valuations to assess taxes on the property owners 
for the fiscal year beginning July 1. G. L, c. 59, §§ 
29,38. 

3 The parties agree that both MWNS and 
MCImetro were "telephone companies" for 
the purposes of G. L. c. 59, $39, valuation. 
4 State Tax Form 5941 was created by the 
Commissioner of Revenue (commissioner) 
for use in central valuations. See G. L. c. 59, 
§ 41 ("return [for valuation of § 39 property] 
shall be in the form and detail prescribed by 
the commissioner and shall contain all in- 
formation which he shall consider neces- 
sary"). The form used for fiscal year (FY) 
2004 required less information than the FY 
2005 and FY 2006 versions, because in 2004 
the commissioner had not yet instituted the 
more detailed valuation method. See note 8, 
in$%. 

MWNS and MCImetro filed Form 5941 for FY 
2004 and FY 2005. Additionally, MWNS filed 
Form 5941 for FY 2006. [*6] The inventory of 
both companies was based on financial accounting 
books that had been prepared for the United States 
Securities and Exchange Commission '. For FY 
2004 and FY 2005 6, the commissioner conducted 
valuations of $ 39 property owned by both MWNS 
and MCImetro. For FY 2006, the commissioner 
valued only the § 39 property of MWNS because 
MCImetro had transferred all of its 8 39 property to 
Brooks prior to the date of the FY 2006 valuation. 

5 A second set of property inventories was 
also maintained by the MCI taxpayers for 
Federal tax purposes. The companies' finan- 
cial accounting books were subsequently re- 
stated to reflect WorldCom's bankruptcy 
proceedings and asset impairments. 



6 For the purposes of § 39, a fiscal year 
runs from July 1 to June 30. For example, 
FY 2004 began July 1,2003, and ended June 
30,2004. 

The two preferred methods for conducting 
valuations of property are the "market study 
method," which compares the property at issue to 
similar, recently sold property, and the "income 
capitalization method," which calculates the present 
value of the income that property will produce. See 
Blakeley v. Assessors of Boston, 391 Mass. 473, 477 
(1984); Correia v. New Bedford Redevelopment 
~ u t h . ;  375 Mass. 360, 362 (1978) [*7] (~oheia) .  
However, those methods may be unavailing "where 
the special character of the property makes it sub- 
stantially impossible to arrive at value on the basis 
of capitalized net earnings or on the basis of compa- 
rable sales." Blakeley v. Assessors of Boston, supra, 
citing Correia, supra at 362-364. In such circum- 
stances, the commissioner may use a third method: 
"depreciated reproduction cost" (DRC), defined as 
"[tlhe current cost of reproducing a property less 
depreciation from deterioration and functional and 
economic obsolescence." Correia, supra at 362 '. 
That is the method elected by the commissioner for 
the fiscal years at issue. 

7 We have in the past noted concerns with 
the DRC method stemming "in major part 
from uncertainty in accurately measuring ob- 
solescence and physical depreciation." 
Blakeley v. Assessors of Boston, 391 Mass. 
473, 478 (1984), citing Correia v. New Bed- 
ford Redevelopment Auth., 375 Mass. 360, 
364 (1978) (Correia). "There is [*8] danger 
. . . that evidence of reproduction cost (even 
if it purports to be fairly adjusted) may lead 
to 'an excessive [valuation] unless it is [in 
fact] adequately discounted for obsolescence 
and inadequacy as well as for physical de- 
preciation."' Correia, supra, quoting Com- 
monwealth v. Massachusetts Turnpike Auth., 
352 Mass. 143, 148 (1967). 

The commissioner hired consultant George E. 
Sansoucy to assist in the appraisal of the S; 39 prop- 
erty using the DRC method *. Sansoucy first deter- 
mined the theoretical cost of newly reproducing the 
J 39 property 9. Next, he discounted that amount by 
the value of the property's physical depreciation, 

which he calculated using straight line depreciation 
based on the Federal Communication Commission's 
service life tables for twenty-three different catego- 
ries of property 'O. Finally, he imposed a further 
discount by concluding that MWNS was entitled to 
an economic obsolescence deduction of twenty-five 
per cent in FY 2005 and FY 2006, and that MCI- 
metro was entitled to that same deduction for FY 
2005. For reasons explained further below, San- 
soucy did not recommend, and the commissioner 
did not apply, a separate obsolescence deduction for 
FY 2004. 

8 The commissioner [*9] hired Sansoucy 
to evaluate the Department of Revenue's ex- 
isting valuation methodology and "devise an 
adaptable computerized mass appraisal sys- 
tem" for the commissioner's application in 
the wake of RCN-BecoCom, LLC v. Com- 
missioner of Revenue, 443 Mass. 198 (2005) 
(limited liability companies no longer quali- 
fied for corporate utility exemption in G. L. 
c. 59, S; 1, Sixteenth [a). The effect of this 
decision required the commissioner to value 
significantly more property than before. 
9 In arriving at the cost of new reproduc- 
tion, Sansoucy took the original cost and 
"trended" it ;sing two different published 
and respected indices, one for generator 
equipment and a different one for wires, 
conduits, and other machinery. 

"The indices are composed of 
digits representing the relative 
numeric positions of current 
cost and are provided for his- 
torical years to the present. To 
use the index, the digit for a 
vintage year is divided by the 
current year digit to arrive at a 
factor that is applied to the 
original cost to determine cost 
new." 

By applying these indices, Sansoucy cal- 
culated the costs of new reproduction for the 
property of the MCI taxpayers as follows: 



*2*MWNS 
Boston property Newton property 

2004: $3,733,960 $ 1,076,684 
2005: $3,749,036 $ 1,001,727 
2006: $3,845,899 $ 1,082,885 

I 
*2*MCImetro 

Boston property Newton property 
2004: $ 100,866,166 $ 187,625 
2005: $ 102,943,462 $ 195,651 

10 "Straight [*lo] line depreciation takes 
the expected service life of property and di- 
vides it into even yearly amounts. These 
amounts are the yearly depreciation deduc- 
tions." Sansoucy adopted a "floor" for the 
valuation of the property below which fur- 

ther depreciation would not be taken until the 
property is taken out of service. 

Using this method, Sansoucy calculated 
the value of the depreciation for each fiscal 
year as follows: 

*2*MWNS 
Boston property Newton property 

2004: $ 800,824 $497,391 ... 
2005: $996,945 $471,571 
2006: $ 1,247,99 1 $ 578,476 

*2*MCImetro 
Boston property Newton property 

2004: $25,891,126 $ 88,558 
2005: $27,332,017 $ 81,534 

The MCI taxpayers appealed from those valua- 
tions to the board, arguing that the property's actual 
value was "substantially lower . . . than the valua- 
tion certified by the commissioner of revenue." G. 
L. c. 59, $39. The Boston assessors and the Newton 
assessors also appealed to the board, arguing that 
the value of the MCI taxpayers' property in their 
cities was "substantially higher . . . than the valua- 
tion certified by the commissioner of revenue" (em- 
phasis added). Id ". The appeals were consolidated 
into a single action on August 4,2006. 

1 1  The Boston assessors filed a petition 
[*I11 appealing from only the FY 2005 as- 
sessment. See discussion, inza at . See also 
G. L, c. 58A, $ 7 (party "taking an appeal to 
the board . . . shall file a petition . . . set[ting] 
forth specifically the facts" on which the 
party relies and its contentions of law). 

In the consolidated appeal before the board, the 
parties submitted statements of agreed facts with 
exhibits, called lay and expert witnesses, introduced 



expert valuation reports, and filed posttrial briefs 
and reply briefs. For the purposes of this appeal, the 
central witnesses were Jerome Weinert (witness for 
MCI taxpayers, qualified as an expert in the areas of 
depreciation, functional obsolescence, and valuing 
telephone companies); Mark Rodriguez and Mark 
Pomykacz (witnesses for the Boston assessors and 
Newton assessors, qualified as experts in appraisal); 
and Sansoucy (witness for the commissioner, quali- 
fied as an expert in utility and telephone company 
personal property valuation and engineering). 

In a detailed decision, the board affirmed the 
commissioner's valuations for FY 2005 and FY 
2006; however, for FY 2004, the board required the 
commissioner to apply the same twenty-five per 
cent economic obsolescence deduction [*I21 that 
the commissioner had applied in the later years. The 
board rejected other arguments made by both the 
taxpayers and the local assessors, as described be- 
low. MWNS filed an appeal and an application for 
direct appellate review, which we granted. 

3. Discussion. In an appeal to the board of a 
valuation made under § 39, the appellant has the 
burden "of proving that the value of the machinery, 
poles, wires and underground conduits, wires and 
pipes is substantially higher or substantially lower, 
as the case may be, than the valuation certified by 
the commissioner of revenue." G. L. c. 59, j' 39. 
"Our review of a board decision is limited to ques- 
tions of law." Bell Atl. Mobile of Mass., Corp., Ltd. 
v. Commissioner of Revenue, 451 Mass. 280, 283 
(2008) (Bell Atl.), citing Towle v. Commissioner of 
Revenue, 397 Mass. 599, 601 (1986). "We will not 
disturb the board's findings so long as they are sup- 
ported by substantial evidence and a correct appli- 
cation of the law." Bell Atl., supra, citing Koch v. 
Commissioner of Revenue, 416 Mass. 540, 555 
(1993). Although the interpretation of statutes is a 
question of law that we resolve, the board's inter- 
pretation of tax statutes "may be given weight by 
[*I31 this court'' because it is an agency charged 
with the administration of tax law. Bell Atl., supra, 
quoting Commissioner of Revenue v. McGraw-Hill, 
Inc., 383 Mass. 397, 401 (1981). 

a. Economic obsolescence deduction. In their 
appeal to this court, the appellants do not contest 
the commissioner's estimates of the new reproduc- 
tion costs or the discount for physical depreciation 
of their $ 3 9  property; rather, they contend that the 

commissioner applied an incorrect "economic obso- 
lescence" deduction. 

In the proceedings before the board, Sansoucy 
testified that he attempted to determine a proper 
economic obsolescence deduction in light of claims 
by some telephone companies that technological 
advances had rendered some property, like fiber 
optic cables, less valuable. Using a sample property 
spreadsheet that estimated economic obsolescence 
depreciations of five per cent to seventy per cent 
(depending on age of property) 12, and using infor- 
mation gleaned from discussions with industry rep- 
resentatives, Sansoucy determined that a proper 
weighted obsolescence deduction for all telephone 
companies was twenty-five per cent. As noted, that 
twenty-five per cent economic obsolescence deduc- 
tion was then [*I41 applied to the MCI taxpayers' 
property in 2005 and 2006 13 .  

12 Sansoucy testified that the list of prop- 
erty used in the spreadsheet came from "a 
test of an actual [wireless] company" that 
had previously filed a list of its property with 
the Department of Revenue. 
13 At the hearing, Sansoucy noted that his 
report recommended a "functional/economic 
depreciation of 25 per cent." He testified that 
some taxpayers used the terms "functional" 
and "economic" obsolescence interchangea- 
bly, and so he employed a term that all tax- 
payers could use. For the sake of clarity, and 
in accord with the briefs in this case, we will 
refer to the 25% deduction as an economic 
obsolescence deduction. 

The economic obsolescence deduction was not 
applied in the same manner to the MCI taxpayers' 
property in 2004, principally because Sansoucy had 
not yet been retained to assist the commissioner in 
changing the appraisal system prior to the 2004 ver- 
sion of Form 5941 being issued. As issued, that ver- 
sion of the form did not require companies to list 
their j' 39 property according to the twenty-three 
FCC categories later adopted at Sansoucy's recom- 
mendation for 2005 and 2006. Therefore, San- 
soucy's preferred economic obsolescence [* 151 
valuation methodology (using weighted calculations 
according to the property types reported by each 
taxpayer) could not be employed on the 2004 data. 
Instead, Sansoucy recommended aggregating all of 



the taxpayers' FY 2004 property categories and ap- 
plying averaged cost trends and averaged deprecia- 
tion percentages. This, Sansoucy testified, resulted 
in a conservative (low-end) estimate of the prop- 
erty's fair cash value, because the aggregation of 
property categories and averaging of depreciation 
percentages resulted in shorter average lives for 
most of the property and thus greater depreciation. 
The net effect of the greater depreciation, Sansoucy 
opined, approximated the twenty-five per cent of 
additional economic obsolescence taken in FY 2005 
and FY 2006. 

The MCI taxpayers' expert, Weinert, testified 
that the commissioner should have applied an obso- 
lescence deduction of about sixty-five per cent for 
all three years. Unlike Sansoucy, he relied on data 
showing the returns on capital in ninety-eight dif- 
ferent industries. He then com ared the returns in 
seventy-two of those industries ' with the returns in 
the communications and interexchange-broadband 
carrier industries, which Weinert [*16] claimed 
was representative of the taxpayers 15. He calculated 
that in the seventy-two industries, the weighted av- 
erage of returns on capital for 2001 through 2006 
was twelve per cent. The interexchange-broadband 
segments, on the other hand, returned only 4.5 per 
cent on capital. He compared these two returns and 
concluded that the interexchange-broadband seg- 
ment was underperforming the rest of United States 
industry by sixty-three per cent 16. He then con- 
ducted a second calculation. Based on a paper he 
had written, Weinert determined that all United 
States industries returned 13.5 per cent on capital 
for the period in question 1 7 .  Comparing the 4.5 per 
cent return to the 13.5 per cent return (Ghich he 
apparently rounded down to thirteen per cent), he 
determined that the interexchange-broadband sector 
was underperforming by sixty-five per cent. He 
therefore opined that sixty-five per cent was the 
proper economic obsolescence deduction. 

14 Jerome Weinert testified that he ex- 
cluded twenty-six industries "because the . . . 
data contained within [the survey] did not al- 
low the calculations of returns on capital or 
equity." 
15 Although Weinart claimed that the inter- 
exchange-broadband subset of [*I71 the 
telecommunications industry "was represen- 

tative of MCI," the board never credited that 
statement. 
16 Weinert arrived at this calculation by di- 
viding the 4.5 per cent telecommunications 
return by the twelve per cent broader indus- 
try return that equals 37.5 per cent. Weinert 
thus concluded that the interexchange broad- 
band sector returns only thirty-seven per cent 
of the profits that other industries were re- 
turning, rendering that sector sixty-three per 
cent less valuable. 
17 Weinert later admitted that this number 
represented only the telecommunications in- 
dustry, not all United States industries. 

Pomykacz, the obsolescence expert for the Bos- 
ton assessors and Newton assessors, testified that 
the obsolescence deduction should have been 
twenty per cent. He arrived at that number by using 
a "complex analysis" of over-all land-line obsoles- 
cence, a "fiber optic utilization analysis," and a 
"simple analysis" based on equipment production 
capacity. In the first analysis, he noted that land-line 
telephone companies had recently seen profit de- 
clines of thirty-five per cent (2003), forty-seven per 
cent (2004), and fifty-three per cent (2005); how- 
ever, he considered only one-half of those amounts 
[*IS] (eighteen per cent, twenty-four per cent, and 
twenty-six per cent) in potential obsolescence de- 
ductions because he predicted that the industry 
would soon stabilize. In the "utilization" analysis, 
he forecast a short-term stabilized fiber optic utili- 
zation rate (fifteen per cent) and a long-term stabi- 
lized rate (thirty-five per cent); by subtracting the 
former forecast from the latter, he determined that 
fiber optic cable is currently being underutilized by 
twenty per cent ". Finally, in the "simple" analysis, 
he considered communications equipment produc- 
tion capacity. He testified that production should 
run at eighty per cent capacity; although it was cur- 
rently running at only forty-five per cent to fifty- 
five per cent of capacity, he predicted that it should 
stabilize at sixty per cent of capacity. Subtracting 
his sixty per cent forecast from eighty per cent, he 
again arrived at twenty per cent as the proper eco- 
nomic obsolescence deduction. 

18 If accurate, these forecasts would show 
that the fiber optic cable was being underuti- 
lized by twenty percentage points, not twenty 
per cent. [fifteen per cent utilized] 1 [thirty- 



five per cent predicted future utilization] = 

[forty-three per [*I91 cent utilization rate]. 
The underutilization rate, then, would be 
fifty-seven per cent. 

The board first concluded that the commis- 
sioner's "trended reproduction cost new less depre- 
ciation methodology" was a valid approach to valu- 
ing telephone company $ 39 property. The board 
reasoned that the commissioner's methodology was 
objective, transparent, and consistent. These con- 
clusions are not challenged here. 

The board then addressed the economic obso- 
lescence deduction. "Recognizing the inherent dif- 
ficulty in quantifying economic obsolescence" (see 
note 7, supra), it concluded that the "percentages 
offered by [the MCI taxpayers'] and the [Boston 
and Newton assessors'] valuation experts were lack- 
ing." Weinert's methodology, for example, "double 
counted" several factors, at one point citing eco- 
nomic weakness in both the "replacement cost" and 
"economic obsolescence" calculations. He also re- 
lied heavily on evidence that the national telecom- 
munications industry had suffered a downturn; 
however, he failed to demonstrate that a similar 
downturn had affected this particular $ 3 9  property, 
or even Massachusetts as a whole. Nor did he 
prove, the board found, that the interexchange- 
broadband sector [*20] was representative of the 
MCI taxpayers. Finally, the board noted that Wein- 
ert's methodology would imply that fiber optic ca- 
ble had an effective economic life of only 2.1 to 3.3 
years, reflecting a plainly "excessive" deduction for 
depreciation and obsolescence. For those reasons, 
the board found that Weinert's 65% economic obso- 
lescence suggestion was "not credible." 

The board also rejected the valuations of Po- 
mykacz and Rodriguez, noting that their starting 
point for the property to be valued was not the 
property identified in the Forms 5941, resulting in 
both double counting and the failure to count prop- 
erties located in the relevant municipalities. The 
board deemed Pomykacz's methodology "highly 
subjective," pointing out his fifty per cent reduction 
in recent lost profits and his "assumed, but essen- 
tially unsupported, future rate of 35%" fiber utiliza- 
tion rate. It also found that Pomykacz's "simple" 
analysis understated the economic obsolescence of 
land-line companies by including the manufacturers 
of wireless telecommunications property. 

Finally, the board properly rejected suggestions 
by the MCI taxpayers' witnesses that any valuation 
should begin with a lower, bankruptcy-mandated 
[*21] cost restatement known as "fresh start ac- 
counting." Specifically, the MCI taxpayers pro- 
posed valuing certain property assets at about $ 5 
million, while the original cost for the property was 
more than $ 42 million. "Fresh start accounting" is 
necessary for bankruptcy purposes, because "the 
overriding goal of the Bankruptcy Code [is] to pro- 
vide a 'fresh start' for the debtor." Reynolds Bros. v. 
Texaco, Inc., 420 Mass. 115, 123 (1995). Ad 
valorem DRC valuations, on the other hand, attempt 
accurately to predict the cost of reproducing unique 
property today, Correia, supra at 362, which is the 
relevant consideration for $39 valuation purposes. 

Based on the evidence, including its findings 
that the experts for the MCI taxpayers, Boston as- 
sessors, and Newton assessors were not credible, 
the board concluded that the commissioner's valua- 
tion was not substantially higher or substantially 
lower than the property's actual value. G. L. c. 59, $ 
39. As a result, it allowed the commissioner's valua- 
tions for FY 2005 and FY 2006 to stand. These 
conclusions are supported by substantial evidence, 
and the board correctly applied the relevant law to 
its factual findings. 

With respect to the commissioner's [*22] 2004 
valuations, the board "observe[d]" (without citing 
evidence offered by appellants) that they "are not 
consistent with those for [FYI 2005 and [FYI 2006, 
unless an additional deduction of 25% for economic 
obsolescence is applied." The board then asserted 
that "[ilt also appears to the Board that the tele- 
communications market was afflicted by similar 
economic and other external factors in all of the 
fiscal years at issue." Therefore, the board con- 
cluded that the commissioner's certified valuation 
was "substantially higher than its fair cash value," 
and substituted its own valuations for that year, in- 
cluding the additional twenty-five per cent reduc- 
tion. This was error. 

The appellant has the burden of proving that the 
value of the property is substantially higher or sub- 
stantially lower than the valuation certified by the 
commissioner. G. L. c. 59, $ 39. If the appellant 
fails to meet that burden, the board is not empow- 
ered to substitute its own valuation of the $ 39 
property. Cf. Assessors of Sandwich v. Commis- 



sioner of Revenue, 393 Mass. 580, 586 (1984) 
("Only if the taxpayer has met that burden does the 
board undertake an independent valuation of the 
property"). Here, the board [*23] did not credit any 
testimony or evidence introduced by the MCI tax- 
payers showing that the FY 2004 valuation was 
"substantially higher or substantially lower" than 
the property's actual value; to the contrary, the 
board specifically discredited the MCI taxpayers' 
expert witnesses on the issue of economic obsoles- 
cence. Nor did the board accept any of the appel- 
lants' arguments that the obsolescence deduction 
should apply to FY 2004, or find that they had met 
their burden on that point. In the absence of such a 
finding, the board erred in proceeding to revise the 
2004 valuation unilaterally by substituting its own 
judgment for that of the commissioner. 

b. Municipal appeals. The Boston assessors did 
not file a petition appealing from the § 39 valua- 
tions for FY 2004 and FY 2006. They argue, how- 
ever, that the board can increase valuations of § 39 
property even though they have not appealed, as 
long as the taxpayer has filed a petition of appeal 
(seeking a lower valuation). 

The argument is meritless under the plain 
meaning of the language of § 39: 

"Every .owner and board of asses- 
sors to whom any such valuation shall 
have been so certified may . . . appeal 
to the appellate tax board from such 
valuation. [*24] . . . In every such up- 
peal, the appellant shall have the bur- 
den of proving that the value of the 
[property] is substantially higher or 
substantially lower, as the case may 
be, than the valuation certified by the 
commissioner of revenue." (Emphases 
added.) 

G. L. c. 59, $ 39. The board correctly held that for 
the years 2004 and 2006, the Boston assessors were 
not "appellants"; therefore, " § 39 provides no 
mechanism for the [bloard to find a value substan- 
tially higher than that certified by the 
[c]ommissioner." 

In support of their position, the Boston asses- 
sors rest their argument on one sentence in a 1933 

act: "Notwithstanding anything contained in this 
act, the board in considering any appeal brought 
before it may make such decision as equity may 
require and may reduce or increase the amount of 
the assessment appealed from." St. 1933, c. 321, § 
9. That sentence has never been cited by a Massa- 
chusetts appellate case, nor has it been codified in 
the General Laws, G. L. c. 58A (board's enabling 
act). Indeed, the "act" to which the language refers 
makes no reference to the commissioner's valuation 
of telephone company property, or $ 39 appeals 
from those valuations. St. 1933, c. 321 ("An [*25] 
Act temporarily increasing the membership of the 
board of tax appeals and relative'to the procedure 
before said board"). Even if that sentence retains 
any force, it is subordinated to the contrary, plain 
language of § 39, which was rewritten in 1955 to 
require that the "appellant" bear the burden of prov- 
ing the commissioner's valuation to be too high or 
too low. See St. 1955, c. 344, § 31. "[Wlhen the 
provisions of two statutes are in conflict, 'the more 
specific provision, particularly where it has been 
enacted subsequent to a more general rule, applies 
over the general rule."' Commonwealth v. Harris, 
443 Mass. 714, 739 (2005) (Marshall, C.J., concur- 
ring in part and dissenting in part), quoting Doe v. 
Attorney Gen. (No. l ) ,  425 Mass. 210, 215 (1997). 

c. Corporate utility exemption. The MCI tax- 
payers argue that MCImetro should have been 
granted the corporate utility exemption under G. L. 
c. 59, j' 5, Sixteenth ( I )  (4. That clause "provides 
that a company classified as a corporate telephone 
utility is exempt from tax on all property other than 
real estate, poles, underground conduits, wires and 
pipes, and machinery used in manufacturing," RCN- 
BecoCom, LLC v. Commissioner of Revenue, 443 
Mass. 198, 200 (2005); [*26] it is settled law that 
limited liability companies are not eligible for the 
corporate utility exemption. Id. at 207 ("By [clause 
Sixteenth's] plain language, it applies to corpora- 
tions, not limited liability companies"). 

The exemption applies to telephone utility cor- 
porations only if they are subject to taxation under 
G. L, c. 63, $52A. Section 52A applies to all "utility 
corporation[s] doing business within the common- 
wealth." G. L, c. 63, § 52A 19. For the years in ques- 
tion, "utility corporation" was defined to include, 
inter alia, "every incorporated telephone and tele- 
graph company subject to chapter one hundred 



sixty-six" (emphasis added). G. L c. 63, $ 52A (l/ 
(a)  (iii), as amended through St. 2004, c. 466, fj 4 . 
Because MCIrnetro was not incorporated, it was not 
subject to taxation under $ 52A; therefore, it was 
not eligible for the corporate utility exemption un- 
der G. L. c. 59, $ 5, Sixteenth (1) (6). See RCN- 
BecoCom, LLC v. Commissioner of Revenue, supra. 
Nonetheless, for FY 2004 and FY 2005, MCImetro 
argues that it should be exempt under any of several 
theories: (1) it should benefit from the incorporation 
status of its parent, MWNS; (2) it filed or was in- 
cluded in Forms [*27] P.S.1 filed by MWNS so 
that it was treated like a corporation for Massachu- 
setts tax purposes; and (3) for the period after 
MCImetro made an election to be taxed as a sepa- 
rate corporation for Federal tax purposes, it became 
a "foreign corporation" under G. L. c. 63, § 30 (2), 
as amended through St. 2003, c. 4, $13. It also con- 
tends that with respect to FY 2005, it transferred the 
subject property to Brooks (a utility corporation) 
prior to July 1, 2004, and that July 1 should be the 
relevant date for G. L. c. 59, § 5, corporate utilities 
exemption purposes. We reject each of these argu- 
ments. 

19 "Every utility corporation doing business 
within the commonwealth shall pay annually 
a tax upon its corporate franchise in accor- 
dance with the provisions of this section." G. 
L. c. 63, $ 52A. 
20 That section has been amended; effec- 
tive for tax years beginning January 1, 2009, 
the word "incorporated" has been deleted. St. 
2008, c. 173, 5 101. 

"The burden is on the taxpayer to demonstrate 
entitlement to an exemption claimed." Macy's East, 
Inc. v. Commissioner of Revenue, 441 Mass. 797, 
804 (2004), quoting South Boston Sav. Bank v. 
Commissioner of Revenue, 418 Mass. 695, 698 
(1994). "Exemption from taxation [*28] is to be 
strictly construed and must be made to appear 
cleaily before it can be allowed." New Habitat, Inc. 
v. Tax Collector of Cambridge, 451 Mass. 729, 73 1 
(2008), quoting Springfield Young Men's Christian 
Ass'n v. Assessors of Sprin@eld, 284 Mass. 1, 5 
(1 933). 

During the period when MCImetro was treated 
as a division of MWNS, it could not benefit from 
the incorporated status of its parent. Even though 

MCImetro was disregarded for corporate income 
tax purposes, it was always treated separately for 
personal property ad valorem taxation. For personal 
property taxation, exemption status turns on owner- 
ship. See G. L. c. 59, § 5, Sixteenth (property ex- 
empt from taxation only if "owned by [qualifying] 
bank or corporation"); Born v. Assessors of Cam- 
bridge, 427 Mass. 790, 795 (1998) (for property tax 
exemptions, "the form of legal ownership is related 
to whether one qualifies for the exemption"); 
Minkin v. Commissioner of Revenue, 425 Mass. 
174, 181 (1997) (property owner's chosen form of 
organization creates tax consequences that must be 
accepted). MCImetro does not dispute that it is 
seeking an exemption for property that it, and not 
MWNS, owned. The same conclusion results from 
the filing [*29] of Forms P.S.l; even if MCImetro 
was included on those forms for Massachusetts in- 
come taxation purposes, it does not alter the fact 
that it was a limited liability company, not an incor- 
porated utility, for the purposes of clause Sixteenth. 

Even when MCImetro elected to be taxed as a 
separate corporation for Federal tax purposes, its 
status for the purposes of the corporate utility ex- 
emption did not change. MCImetro argues that at 
this point it became a foreign corporation under G. 
L. c. 63, § 30 (2), as then amended, which, unlike 
clause Sixteenth, includes limited liability compa- 
nies. That section, however, specifically does not 
apply to § 52A. G. L. c. 63, § 30 ("When used in [$ 
30 (2)] and in sections 31 to 52, inclusive, the fol- 
lowing terms shall have the following meanings"). 

Finally, MCImetro argues that it transferred its 
§ 39 property to Brooks prior to July I ,  2004, and 
that the commissioner should use that date for 
evaluating the property's ownership status for the 
purposes of the corporate utility exemption for FY 
2005. We disagree. The language of the statute pro- 
vides that "the date of determination as to age, 
ownership or other qualifying factors required by 
any clause [*30] shall be July first of each year 
unless another meaning is clearly apparent fiom 
the context" (emphasis added). G. L. c. 59, $ 5, Six- 
teenth (1) (6). For telephone utility corporations, 
another meaning is "clearly apparent": the relevant 
statute requires the commissioner to calculate "the 
valuation [of $ 39 property] as of January first," and 
to complete and certify those values "[oln or before 
May fifteenth in each year . . . ." G. L. c. 59, $39. 



"Where the language of a statute is plain, it must be 
interpreted in accordance with the usual and natural 
meaning of the words." Household Retail Servs., 
Inc. v. Commissioner of Revenue, 448 Mass. 226, 
229 (2007), quoting Gurley v. Commonwealth, 363 
Mass. 595, 598 (1973). The board reached the same 
conclusion, and its interpretation of tax statutes 
"may be given weight by this court.'' Bell Atl. Mo- 
bile of Mass. Corp., Ltd. v. Commissioner of Reve- 
nue, 451 Mass. 280,283 (2008). 

Additionally, "[clourts must ascertain the intent 
of a statute from all its parts and from the subject 
matter to which it relates, and must interpret the 
statute so as to render the legislation effective, con- 
sonant with sound reason and common sense." Sei- 
deman v. Newton, 452 Mass. 472, 477 (2008), 
[*31] citing Champigny v. Commonwealth, 422 
Mass. 249, 251 (1996). Those considerations sup- 
port the use of January 1 for $ 39 valuation pur- 
poses. Section 39 requires the commissioner to cer- 
tify valuations by May 15; it would make little 
sense to require this complex valuation and certifi- 
cation process to end on that date, only to have that 
work undone (and redone) if the § 39 property were 
transferred to an entity that qualified for the corpo- 
rate utility exemption before July 1. MCI argues 
that the board (not the commissioner) could "order 
revised values via the Section 39 process" if neces- 
sary. In essence, MCI would have each taxpayer file 
an appeal every time the property's ownership status 

changed hands between January 1 and July 1 of 
each year. This would create an entirely inefficient 
process, and would place an unnecessary burden on 
the board 2'.  

21 It is unclear from the record, and the 
board did not find, whether any of the prop- 
erty transferred by MCImetro is even the 
type that might qualify for the exemption. 
See RCN-BecoCom, LLC v. Commissioner of 
Revenue, 443 Mass. 198, 200 (2005) (ex- 
emption does not apply to "real estate, poles, 
underground conduits, wires and pipes, and 
machinery [*32] used in manufacturing"). 

4. Conclusion. For these reasons, we affirm the 
commissioner's valuations for FY 2005 and FY 
2006. However, because the MCI taxpayers did not 
meet their statutory burden of proof, the board erred 
in requiring the commissioner to apply the 25% 
economic obsolescence deduction to FY 2004. We 
reverse that order, and remand that matter for the 
commissioner's valuation for that year to be rein- 
stated. We also affirm the board's conclusion that 
municipalities must file a petition appealing the 
commissioner's § 39 valuation before the board may 
consider raising that valuation, and its conclusion 
that MCImetro was not entitled to the corporate 
utility exemption. 

So ordered. 
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PRIOR HISTORY: [*  * * 1] tax was not because LLC was not the owner of the 
Suffolk. Appeal from a decision of the Appellate personal property in question. 

Tax Board. The Supreme Judicial Court on its own 1. Background. The case was submitted to the 
initiative transferred the case the board on a statement of agreed facts and a supple- 
Court. mental statement of agreed facts. Rule 1.23 of the 

Rules of the  ellate ate Tax Board (2009). We 

COUNSEL: Stephen W. DeCourcey (John M. 
summarize those facts. 

Lynch with him) for the taxpayer. MRS is a regional retirement system created 
and managed by a retirement board pursuant to G. 

Patrick J. Costello for board of assessors of Biller- L. c. 34B, $ 19 (a), (b), for the purpose of continu- 
ica. ing the operation of the former Middlesex County 

retirement system following the abolition of Mid- 
JUDGES: Present: Marshall, C.J., Ireland, Spina, dlesex County government. St. 1997, c. 48. MRS 
Cowin, Cordy, Botsford, & Gants, JJ. administers the defined benefit retirement plan for 

the members-employees, retirees, and beneficiaries 
OPINION BY: SPINA of the thirty-one municipalities (including Billerica) 

and thirty-nine other governmental subdivisions 
OPINION located within the geographical boundaries of Mid- 

[*495] [**211] SPINA, J. In a formal proce- 
dure under G. L. c. 58A, § 7, and G. L. c. 59, §§ 64 
and 65, the Appellate Tax Board (board) upheld 
real and personal property assessments by the board 
of [*496] assessors of Billerica (assessors) against 
Middlesex Retirement System, LLC (LLC), for fis- 
cal years 2004 through 2006. LLC is a limited li- 
ability company organized under the laws of Dela- 
ware, and is wholly owned and operated by the 
Middlesex Retirement System [**212] (MRS), a 
government entity organized under G. L. c. 348, 
19. LLC appealed to the Appeals Court, and we 
transferred the case here on our own motion. The 
sole issue before us, as before the board, is whether 
the property assessed is exempt from taxation on 
the ground that it belongs to an instrumentality of 
the Commonwealth, namely, MRS. We conclude 
that the real property tax was assessed properly 
against [***2] LLC, but that the personal property 

dlesex County. It is enabled and governed by appli- 
cable provisions of G. L. c. 32 and c. 34B, see G. L. 
c. 34B, § 19 (1), and it is subject to the general over- 
sight of the Public Employee Retirement Admini- 
stration Commission. See G. L. c. 7, $ 50; G. L. c. 
32, $21.  

The Legislature designated county treasurers of 
each abolished county [***3] to serve as the chair- 
person of the corresponding newly created regional 
retirement system until December 31, 2002. See G. 
L. c. 34B, § 19 (b) ( I ) .  The Legislature also author- 
ized a county treasurer to continue to occupy at no 
cost the space occupied by such treasurer on July 
11, 1997. St. 1997, c. 48, § 27. For MRS, that 
meant it could occupy at no cost, until December 
3 1,2002, the space occupied by its predecessor, the 
Middlesex County retirement system, which oper- 
ated within the office of [*497] the treasurer of 



Middlesex County in the Middlesex County Court- contends in the alternative that the valuation for 
house. fiscal year 2004 was too high. The assessors re- 

Anticipating the need to relocate after Decem- 
ber 3 1,2002, MRS entered into a purchase and sale 
agreement on July 29, 2002, to acquire land and a 
62,000 square foot, two-story building at 25 Linnell 
Circle in Billerica for $ 6,000,000. ' On September 
18, 2002, MRS created LLC, a limited liability 
company under the laws of the State of Delaware. 
On September 25, 2002, LLC registered as a for- 
eign limited liability company with the Secretary of 
the Commonwealth, pursuant to G. L, c. 156C, j' 
48. MRS was and continues to be the manager and 
sole member of LLC. See Del. Code A m .  tit. 6, $'$' 
18-101 (lo), (11) (2005 & Supp. 2008) (definitions 
[***4] of "[mlanager" and "[mlember"). Also on 
September 25, 2002, in consideration of $ 
6,000,000, LLC acquired title to the real property at 
25 Linnell Circle, conformably with its operating 
agreement. See Del. Code Ann. tit. 6, $ 18-1 01 (7) 
(Supp. 2008) (definition of "[llimited liability com- 
pany agreement"). 

1 A regional retirement system is author- 
ized to lease or purchase property, including 
real property, "necessary for the proper ad- 
ministration and transaction of [its] busi- 
ness." G. L. c. 34B, 4 19 (e). - . , 

MRS maintains its offices and conducts its ac- 
tivities on a portion of the second floor of the real 
property. Other portions of the real property are 
occupied by a commercial tenant and a nonprofit 
organization. [**213] According to the parties, ap- 
proximately 22.5% of the real property was then 
vacant, and LLC had been actively seeking a tenant 
for that space. The real property was assessed to 
LLC for fiscal years 2004, 2005, and 2006. Those 
assessments, but not the valuations, are before us in 
this appeal. 

sponded by letter dated ~ u & s t  20, 2004, with a 
request [*498] that MRS complete a State Tax 
Form 2 (form of list) and describe each item of per- 
sonal property it claimed it owned. See G. L, c. 59, 
$' 29. The assessors further indicated that they 
would accept, in lieu of the statutory form of list, 
MRS's accounting documentation specifying the 
"cost and depreciation of each item." The assessors 
also expressed a willingness to consider a personal 
property tax exemption if ownership could be 
documented, or a reevaluation of the property, as 
appropriate. MRS did not complete and return the 
form of list. It provided the assessors with relevant 
portions of accounting statements and annual re- 
ports for itself and LLC, but the information de- 
scribed the furniture and fixtures in the aggregate, 
not individually, [***6] as requested by the asses- 
sors. 

The records sent by MRS indicate that it owned 
no real estate, but that it acquired furniture and fix- 
tures in the amount of $ 262,601.80 in 2002 for the 
operation of its offices at the real property. An addi- 
tional $ 271,015 was spent acquiring furniture and 
fixtures in 2003. A value of $ 533,617 for furniture 
and fixtures is shown on MRS annual reports for 
calendar years 2003 and 2004. In its annual report 
for calendar years 2003 and 2004, LLC showed ;hat 
it owned the real property, but that it owned no fur- 
niture or fixtures. Because MRS failed to provide 
information in the form requested, the assessors 
estimated the value of the personal property. They 
revalued the property at $ 675,000 for fiscal year 
2005 and fiscal year 2006 and assessed a personal 
property tax against LLC. See G. L. c. 59, $§ 29-37. 
Those assessments, but not the valuations, are be- 
fore us in this appeal. 

2. Discussion. a. Real property. The .board ruled 

The assessors estimated the value of the furni- that (1) a regional retirement system is not entitled 
to an exemption for its real property under G. L. c. ture and fixtures in MRS's at $ 750,000 for 59, $ 5, Second, 2 and (2) even if it were to fiscal year 2004 and assessed a personal property 

tax thereon. That tax was paid. It is not clear such an exemption, the real property here is not ex- 

[***5] on this record to which entity the tax was empt from taxation because [***7] it is not owned 

assessed, or who paid the tax, but we infer it was by a regional retirement system. 

LLC. That assessment is not before us. MRS there- 
after notified the assessors that it was the owner of 
the furniture and fixtures in question, not LLC, and 
that the property was therefore tax exempt. MRS 

2 General Laws c. 59, $5, states in relevant 
part: "The following property shall be ex- 



empt from taxation . . . Second, Property of 
the commonwealth . . . ." 

We review decisions of the board for errors of 
law. Commissioner of Revenue v. Jafia Cosmetics, 
Inc., 433 Mass. 255, 259, 742 N.E.2d 54 (2001). 
Findings of fact by the board must be supported by 
[*499] substantial evidence. New Bedford Gas & 
Edison Light Co, v. Assessors of Dartmouth, 368 
Mass. 745, 749, 335 N. E.2d 897 (1 975). Where, as 
here, the case was submitted to the board on a 
statement of agreed facts and a supplemental 
"statement of agreed facts [that] contain[] all 
[**214] the material facts upon which the rights of 
the parties are to be determined in accordance with 
law," it constitutes a "case stated." Caissie v. Cam- 
bridge, 31 7 Mass. 346, 347, 58 N.E.2d 169 (1 944). 
As such, "[tlhe inferences drawn by the [board] 
from the facts stated are not binding upon us, and 
questions of fact as well as questions of law are 
open for review" on appeal. Id. See Massachusetts 
Bay Tramp. Auth. v. Somerville, 451 Mass. 80, 84, 
883 N. E.2d 933 (2008). 

The board first ruled that real property of a re- 
gional retirement system is not exempt from taxa- 
tion. It reasoned that [***8] because G. L. c. 59, J 
5, Eighth, specifically exempts "[plersonal property 
of any retirement association exempted by [G. L. c. 
32, J 191," and because retirement associations are 
mentioned nowhere else in § 5, the Legislature in- 
tended to exempt only "certain personal property of 
a retirement system," and not its real property. This 
ruling is error. In Worcester County v. Mayor & 
Aldermen of Worcester, 11 6 Mass. 193, 194 (1874), 
this court held that, notwithstanding the absence of 
any specific statutory exemption from taxation for 
county-owned land, such land is exempt from taxa- 
tion if it is owned by an "instrumentalit[y]" of the 
Commonwealth and devoted to public purposes. 
"[Clourts infer that it is not the intention of the Leg- 
islature to tax [county property used for public pur- 
poses] in the absence of any express declaration that 
it should be taxed." Essex County v. Salem, 153 
Mass. 141, 142, 26 N.E. 431 (1891). MRS, the gov- 
ernmental successor to a component of the former 
Middlesex County government, presently is an in- 
strumentality of the Commonwealth. As such, 
where the Legislature has not expressly declared 
that it should be taxed, the real property of MRS 

must be deemed exempt from taxation [***9] un- 
der G. L. c. 59, ,# 5, Second. 

General Laws c. 59, $ 5, Eighth, which exempts 
"[plersonal property of any retirement association 
exempted by [G. L. c. 32, J 19,]" is not to the con- 
trary. That clause is not concerned with the property 
(furniture and fixtures) of the retirement system 
used to carry out its purposes. Rather, it is con- 
cerned with the property [*SO01 in which members, 
retirees, and beneficiaries of a retirement system 
have a beneficial interest, namely, investment 
funds, or personal property in which such funds 
have been invested. ' As such, the property de- 
scribed in J 5, Eighth, is not property of the Com- 
monwealth or any of its instrumentalities. It is 
property held for the benefit of retirement system 
members, retirees, and beneficiaries. 

3 General Laws c. 32, J 19, states in rele- 
vant part: "The funds of such system estab- 
lished under [G. L. c. 231, $9 1-28], so far as 
they are invested in personal property, shall 
be exempt from taxation. The rights of a 
member . . . in the funds of any system estab- 
lished under [G. L. c. 32, $5 1-28], shall be 
exempt from taxation . . . ." 

The board also ruled that even if a regional re- 
tirement system is entitled to an exemption for its 
real property, the property [***lo] here is not 
owned by a regional retirement system but by LLC, 
which is not an instrumentality of government, and 
the taxes were properly assessed to LLC, as owner. 
See G. L. e. 59, J 11. This ruling is correct. Al- 
though MRS could have taken title to the real prop- 
erty in its own name, it chose not to do so for rea- 
sons not contained in the record. Instead, MRS cre- 
ated LLC, a limited liability company under Dela- 
ware law, and it caused title to the real property to 
be placed in the name of LLC. Not only does MRS 
not hold title to the real property, it has no interest 
in it. Under Delaware law, "[a] limited liability 
company interest is personal property. A member 
has no interest [**215] in specific limited liability 
company property." Del. Code Ann. tit. 6, J 18-701 
(2005). Under the business structure selected by 
MRS to hold title to the real property, the real prop- 
erty is not the property of the Commonwealth or 
any of its instrumentalities. It is the property of 
LLC, and subject to taxation accordingly. See G. L. 



c. 59, J 11 (taxes on real estate shall be assessed to 
record owner). 

LLC urges us to look to the substance, rather 
than the form, of its relationship with MRS and 
hold that the real [***Ill property is owned by 
MRS for purposes of G. L. c. 59, § 5, Second. Es- 
sentially, LLC contends that it should be treated as 
an instrumentality of the Commonwealth, or, alter- 
natively, as the alter ego of MRS. The cases on 
which LLC relies, [*Sol] Brown, Rudnick, Freed 
& Gesmer v. Assessors of Boston, 389 Mass. 298, 
302-303, 450 N. E.2d 162 (1 983) (Brown, Rudnick), 
and H-C Health Servs., Inc. v. Assessors of S. Had- 
ley, 42 Mass. App. Ct. 596, 678 N.E.2d 1339 
(1997), do not support its claim. 

We first address the argument that LLC should 
be treated as an instrumentality of the Common- 
wealth. In the Brown, Rudnick case we affirmed so 
much of a decision of the board that concluded that 
a domestic business corporation, created by and 
solely owned by a partnership for the stated purpose 
of engaging in the business of leasing personal 
property, was not entitled to the exemption for per- 
sonal property under G. L. c. 59, § 5, Sixteenth (2), 
4 because it was not a domestic business corporation 
as that term is used in the statute. We looked to the 
declared purposes of and the actual work performed 
by the corporation to determine whether it was in 
fact operated for purposes that qualified for the ex- 
emption. Id. at 303. The stated purpose of [***I21 
the corporation qualified for exemption under G. L. 
c. 59, 9 5, Sixteenth (2). However, the corporation 
leased personal property only to the partnership, 
and it acquired new property solely to meet the 
needs of the partnership. The partnership claimed to 
own no personal property whatsoever, and it was 
not entitled to any exemption for personal property 
under 9 5. The board found, and we held, that the 
corporation was not an entity that was operated for 
gain or profit. Rather, its sole function was to shel- 
ter the partnership from personal property tax liabil- 
ity, which is not "business" as that term is used in § 
5, Sixteenth (2). Thus, the claim for the exemption 
failed. Id. at  304-306. 

4 General Laws c. 59, § 5, Sixteenth (2), 
states: "In the case of (a) domestic business 
corporation . . . all property owned by such 

corporation other than the following" shall 
be exempted from taxation. 

In H-C Health Servs., Inc. v. Assessors of S. 
Hadley, supra, assessors challenged a decision of 
the board that concluded that two corporations or- 
ganized under G. L. c. 156B qualified for the ex- 
emption under G. L. c. 59, § 5, Third, for personal 
property owned by a charitable organization not- 
withstanding the [***I31 fact that they were not 
organized under G. L. c. 180 as nonprofit corpora- 
tions. The primary purpose of the G. L. c. 156B cor- 
porations, as stated in their articles of organization, 
was to "operate, and provide services to, residential 
or day-care facilities for elderly or infirm persons." 
Id. at 597. Their articles of organization [*502] 
further provided that each corporation would apply 
for tax exempt status "as a charitable corporation 
under the provisions of § 501 (c) (3) of the Internal 
Revenue Code of 1954," that no part of its assets or 
earnings would inure to the private benefit of any 
person or entity, and that on liquidation or dissolu- 
tion its assets shall be distributed only to a [**216] 
§ 501 (c) (3) corporation. Id. at  597-598. Each cor- 
poration in fact had been granted § 501 (c) (3) 
status by the Internal Revenue Service, as well as a 
sales tax exemption certificate from the Department 
of Revenue. Both corporations operated nursing 
homes predominantly for Medicaid and Medicare 
patients. Based on the declared purposes of the cor- 
porations and their actual operations, and based on 
the absence of any requirement in the statute that a 
taxpayer be incorporated under G. L. c. 180 to qual- 
ify as a charitable [***I41 organization, they quali- 
fied as charitable organizations under G. L. c. 59, § 
5, Third. Id. at 598. 

We turn to LLC to determine if its declared 
purposes and its actual work warrant treatment as 
an instrumentality of the Commonwealth. The pur- 
poses of LLC, as stated in its operating agreement, 
are: 

"(i) to acquire, own, improve, man- 
age, operate, maintain, lease, sell and 
otherwise deal with the real property 
and any improvements thereon in Bil- 
lerica, Massachusetts known and 
numbered as 25 Linnell Circle, and 
(ii) to engage in all related activities 
and businesses arising from or inci- 



dental to any of the foregoing or relat- 
ing thereto or necessary, desirable, 
advisable, convenient or appropriate 
in connection therewith as the Mem- 
ber [MRS] may determine." 

These purposes are purely business in nature. LLC 
does not purport to undertake any governmental 
function of MRS. Although it performs a function 
that MRS is authorized to perform, namely, owning 
real property, that is not an inherently governmental 
function. There is nothing in the record to suggest 
that the landlord-tenant relationship between LLC 
and MRS is any different from that of any other 
landlord-tenant relationship. [*503] MRS could 
[***I51 have leased space from someone else, and 
that relationship ostensibly would not appear mate- 
rially different from its landlord-tenant relationship 
with LLC. As stated above, the record is silent as to 

6 any reason of MRS for creating LLC, and all 
stated purposes of LLC in this record are business 
purposes. 

5 We express no opinion as to whether 
MRS could even empower it so to act. 
6 If, for example, MRS created LLC as a 
shield against claims of premises liability, it 
may not properly ask to lower that shield to 
avoid the tax consequences of its decision. 

Turning to the actual workings of LLC, we see 
an entity that actually is engaged in the business of 
owning and managing commercial real estate. As 
stipulated, MRS occupied approximately 23.4% of 
the building space, 51.5% was leased to private ten- 
ants, and LLC was actively seeking a tenant to oc- 
cupy the remainder of the building. The record in- 
dicates that LLC held $ 190,492 in cash at the end 
of calendar year 2002, with $ 55,857 in receivables, 
and $ 146,752 due from MRS. By the end of calen- 
dar year 2003, LLC held cash in the amount of $ 
92,436, and it had $ 114,048 in receivables. LLC 
functions as a business enterprise that is distinct 
[***I61 from MRS. It does not perform any gov- 
ernmental functions. 

Applying the functional approach followed in 
the Brown, Rudnick and H-C Health Servs., Inc., 
cases, we have focused on the stated purposes and 
actual work of LLC, and conclude that LLC is not 

an instrumentality of government, but a conven- 
tional business. Its declared purposes are business 
purposes, it is not structured in any respect to un- 
dertake a function of government, and its actual 
activities are purely business in nature. 

[**217] Finally, we turn to the question 
whether the real property should be treated as that 
of MRS for purposes of G. L. c. 59, $ 5, Second. 
This argument effectively suggests that LLC should 
be treated as the alter ego of MRS and that we 
should disregard the separate entities involved. 
There are two problems with this argument. First, 
common ownership and common management, 
alone, generally will not permit disregard of the 
formal barriers between separate legal entities. See 
My Bread Baking Co, v. Cumberland Farms, Inc., 
353 Mass. 614, 619, 233 N.E.2d 748 (1968). Sec- 
ond, "[tlhe doctrine of corporate disregard is an eq- 
uitable tool that authorizes courts, in rare situations, 
to ignore corporate [*504] formalities, where such 
disregard [***I71 is necessary to provide a mean- 
ingful remedy for injuries and to avoid injustice. . . . 
In certain situations, the doctrine may also properly 
be used to carry out legislative intent and to avoid 
evasion of statutes" (citation omitted). Attorney 
Gen. v. M.C.K., Inc., 432 Mass. 546, 555, 736 
N.E.2d 373 (2000). See Gurry v. Cumberland 
Farms, Inc., 406 Mass. 615, 625-626, 550 N.E.2d 
127 (1990). Although the doctrine usually applies to 
corporations, we see no reason why it should not 
also apply to limited liability companies. LLC does 
not argue that any of the relevant factors (other than 
common interest and control) applicable to corpo- 
rate disregard analysis, see Attorney Gen. v. M.C. K., 
Inc., supra at 555, n.19, are present in this case. 
Thus, its claim of alter ego necessarily fails. The 
board properly noted in its decision that this argu- 
ment is not compelling when invoked by an entity 
seeking to disregard its own business structure. We 
agree. 

For the foregoing reasons, we affirm the portion 
of the board's decision that upholds the assessment 
of the real property taxes against LLC. 

b. Personal property. The personal property tax 
for furniture and fixtures was assessed against LLC 
because MRS failed to comply with the [***I81 
request of the assessors to complete the statutory 
form, or, alternatively, to provide accounting 
documentation specifying the "cost and deprecia- 



tion of each item." The board upheld the decision of 
the assessors on grounds that LLC "failed to meet 
its burden of proving that it owned the subject per- 
sonal property," and further, that LLC "fail[ed] to 
offer such testimony or supporting documentation 
to prove its ownership of the subject personal prop- 
erty." The board also concluded that personal prop- 
erty of a retirement system is not exempt. 

The board's ruling that a retirement system's 
personal property is not exempt from local taxation 
is error, for reasons previously discussed. See Essex 
County v. Salem, 153 Mass. 141, 142, 26 N.E. 431 
(1891); Worcester Counly v. Mayor & Aldermen of 
Worcester, I16 Mass. 193, 194 (1874). 

With respect to LLC's failure to meet its burden 
of proof to show that it owned the subject personal 
property, the board appears to have placed an incor- 
rect burden on LLC. While MRS may not have 
complied with the request of the assessors to show 
that it owned the property, the question before us is 
[*505] whether LLC owned the property, and it 
consistently has claimed that it did not. 

The [***I91 parties stipulated that MRS ac- 
quired the subject personal property. The statements 
of agreed facts also show that MRS carries the per- 

sonal property on its books as capital assets being 
depreciated, whereas LLC shows no personal prop- 
erty in its annual reports. LLC shows ownership of 
only the land and the building. The "case stated" 
before the board unequivocally [**218] demon- 
strates that LLC has no personal property. Indeed, 
there is no evidence whatsoever that LLC owns any 
personal property. It is not clear on this record 
whether LLC ever filed a statutory forrq of list stat- 
ing that it had no personal property; However, 
where it had no personal property, it had no obliga- 
tion to file the form. See Boston & Albany R.R. v. 
Boston, 275 Mass. 133, 135, 175 ME. 740 (1931). 
LLC is entitled, as a matter of law, to an abatement 
of the entire personal property tax assessed against 
it for fiscal years 2005 and 2006. 

3. Conclusion. For the foregoing reasons, the 
decision of the board as to the real property assess- 
ment is affirmed; the decision of the board as to the 
personal property assessment is reversed and the 
matter is remanded to the board with instructions to 
enter an order granting the abatement for personal 
[***20] property taxes assessed for fiscal years 
2005 and 2006. 

So ordered. 
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Suffolk. Civil action commenced in the Superior 
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Court Department on January 6,2004. The case was Background. The material, undisputed facts are 
heard Margaret R. Hinkle~ On for as follows. 4 prior to [**I961 March, 2000, the 
summaV judgment The Judicial Court On sheriff issued a request for proposa] (RFP) inviting its own initiative transferred the case from the Ap- offers to lesse a minimum of 5,000 square feet of 
peals Court. office space near the West Roxbury District Court 

DISPOSITION: Judgment affirmed. 
House -[***2] for use as a commini corrections P facility to be operated by the sheriff. ,   he RFP 
provides that it would be "highly advantageous" if 
the lease term was for ten or more years. under Part 

Sander A. Rikleen ( H i l ~  
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Russell T. Homsy for the defendants. 
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Cowin, Cordy, Botsford, & Gants, JJ. are provided in "Attachment C," but the RFP pro- 

OPINION BY: GANTS 

OPINION 

[*485] [**I951 GANTS, J. In this case we 
must decide whether the sheriff of [*486] Suffolk 
County may terminate a ten-year lease entered into 
with Morton Street LLC ' after the sheriff lost out- 
side funding for the lease three years into the lease. 
We conclude that the sheriff lawfully terminated the 
lease. 

3 Debbie, LLC, is the current owner of the 
premises subject to the lease, and is the suc- 
cessor to Morton Street LLC's interest in the 

vided to Morton Street did not include the attach- 
ment. The RFP, however, names William Sweeney 
as the "Procurement Team Leader," and provides 
his contact information, including his telephone 
number, "in the event this RFP is incomplete or the 
Proposer is having trouble obtaining any required 
attachments." 

4 Because we are reviewing the allowance 
of summary judgment in favor of the sheriff, 
where facts are in dispute, we accept the ver- 
sion set forth by the losing party, here, Mor- 
ton Street. See Graham v. Quincy Food Serv. 
Employees Ass'n & Hosp., Library & Pub. 



Employees Union, 407 Mass. 601, 603, 555 
N. E.2d 543 (1990). 
5 The community corrections facility was 
intended to be (and was) [***3] used as a 
women's resource center, "a nonresidential, 
administrative custody program for female 
offenders [providing] educational, employ- 
ment and counseling services." 
6 In connection with the sheriffs Request 
for Proposal (RFP), the city of Boston (city) 
and Suffolk County issued a separate RFP 
for the benefit of the sheriff "for [the provi- 
sion of] goods and services and performing . 
. . work." This separate RFP is not at issue in 
this case. 

The general conditions in Form CM 11 provide 
that the contract is ''subject to the availability of an 
appropriation therefor," and includes a termination 
provision in 5 8.4 that states: 

"This Contract may be terminated at 
any time for the [*487] convenience 
of the City at the option of the Official 
by delivering or mailing to the Con- 
tractor at the Contractor's business ad- 
dress a written notice of termination 
setting forth the date, not less than 
seven (7) days after the date of such 
delivery or mailing, when such termi- 
nation shall be effective." 

The RFP recognizes the possibility of a conflict 
between its express terms and the forms it incorpo- 
rated (Forms CM 10 and 1 I), as well as amend- 
ments to the RFP and "Proposer Response Con- 
tent," and specifies how any [***4] such conflicts 
should be resolved. Under this contractual order of 
preference, the RFP terms took precedence, fol- 
lowed by Form CM 1 1, and then by Form CM 10. 

In response to the RFP, Morton Street tendered 
a proposal on March 9, 2000, offering to lease 
space in an office building at 113-123 Morton 
Street in the Jamaica Plain section of Boston. Mor- 
ton Street and the sheriff then engaged in negotia- 
tions for the lease of office space in these premises, 
which resulted in the execution of a lease on June 1, 
2000. 

Under the lease, the sheriff agreed to lease the 
office space for ten years, commencing on the de- 
livery of the premises to the sheriff when Morton 
Street's required improvements were substantially 
completed. The lease does not include any provi- 
sion giving the sheriff or the city the right to termi- 
nate the lease with seven days' notice "for the con- 
venience of the City." Indeed, the lease provides 
that, if the sheriff were to fail to pay the required 
fixed or additional rent, Morton Street, after giving 
the sheriff written notice and thirty days to cure its 
default, was entitled to repossess the premises and 
to be indemnified by the sheriff for any loss of rent 
it may suffer during [***5] the remaining term of 
the lease. The lease, however, expressly [**I971 
states: "This Lease is subject to the City of Boston 
and its Law Department's approval of the contract 
between the City of Boston and Landlord, which 
approval Tenant shall seek to secure as promptly as 
reasonably possible." The lease further provides 
that, if the tenant, despite its diligent efforts, were 
unable to obtain the city's approval, "the obligations 
of each party hereto will terminate and be of no fur- 
ther force or effect." 

7 While the city apparently provides only 
approximately five per cent of the sheriffs 
funding, with the balance coming from State 
funds and grants, all checks written on behalf 
of the sheriff to vendors or contractors are is- 
sued by the city. Therefore, all contracts en- 
tered into by the sheriff had to be approved 
by the city and its law department. 

[*488] On June 19, 2000, the sheriff wrote to 
the mayor of Boston asking him to approve the 
lease. On June 26, 2000, Sweeney sent a note to 
Morton Street requesting that its manager, Charles 
Sullivan, sign the city's standard contract (Form 
CM lo), with the general conditions contained in 
Form CM 1 1. Sullivan recognized that Form CM 1 1 
included a termination [***6] provision that had 
not been contained in the lease, and told Sweeney 
by telephone that he would not sign it because it 
contradicted the lease. Sweeney explained that the 
execution of the form was an administrative re- 
quirement that had to be satisfied if any checks 
were to be paid to Morton Street for the lease pay- 
ments. Sullivan told Sweeney, "I will sign it and 
send it back, but only if we agree that basically this 
form is meaningless, that the numbers are inaccu- 



rate and the lease is the controlling document." 
Sweeney agreed, and Sullivan returned the executed 
standard contract on June 28, 2000, with a cover 
letter confirming "our conversation that the terms of 
the lease will control over any inconsistent provi- 
sion of the Standard Contract." Neither Sweeney, 
nor anyone else on behalf of the sheriff, responded 
to Sullivan's letter, or otherwise indicated to Morton 
Street that they disagreed with its contents. On July 
14, 2000, the auditor for the city signed Form CM 
10, approving the availability of an appropriation 
for the rent. Thomas Yotts, the chief financial offi- 
cer for the sheriff, also signed the form as the 
"awarding authority/official," but did not affix a 
date. On July [***7] 26, 2000, the mayor approved 
the lease. 

8 Charles Sullivan also noted that the total 
amount of rent to be paid over the ten-year 
term of the lease was in error on the standard 
contract, because the lease provided for the 
annual rent to be adjusted at the beginning of 
each successive lease year based on changes 
in the consumer price index, but the amount 
stated in the standard contract assumed no 
adjustments during the ten years. 

The sheriff occupied the leased premises for 
three years. During that time period, the entire cost 
of the lease was paid from funds provided by the 
Administrative Office of the Trial Court's office of 
community corrections (OCC). However, OCC was 
not able to continue to fund the lease into the fourth 
lease year, [*489] which commenced at the same 
time as the new fiscal year on July 1,2003. Having 
lost the OCC funding and faced now with the pros- 
pect of having to find the funds to pay the lease 
from its own budget, the sheriff decided to termi- 
nate the lease. On July 2,2003, the [**I981 sher- 
iff sent a letter of termination to Morton Street, de- 
claring that, pursuant to the termination clause in 
Form CM 11, the lease was being terminated "for 
the convenience of the City." Morton [***a] Street 
responded by commencing suit in January, 2004, 
alleging that the termination was in breach of the 
lease. 

9 At the time, the sheriff was grappling 
with difficult budgetary issues, including a $ 
5.4 million deficit for fiscal year 2003, with 
fiscal year 2004 looking equally bleak. The $ 

5.4 million deficit for fiscal year 2003 de- 
rived in part from the settlement of a large 
Federal tort action against the sheriff. Pay- 
ment in accordance with the settlement had 
been due since November, 2002, interest was 
accruing, and the settlement had not been 
fully funded by the Commonwealth. 

Morton Street filed a motion for partial sum- 
mary judgment, contending that the lease provided 
for a ten-year term and did not permit early termi- 
nation. The sheriff filed a cross motion for sum- 
mary judgment asserting that (1) the lease was void 
under j 12 (3) of the Uniform Procurement Act 
(Act), G. L. c. 30B, because it exceeded three years 
in duration without the requisite authorization by a 
majority of the county commissioner lo; (2) the 
lease could be terminated under G. L. c. 30B, § 12 
(a), because OCC terminated its funding for the 
lease and adequate funds were not available in the 
sheriffs budget to make [***9] the lease payment 
'I; and (3) early termination of the lease was per- 
missible under Form CM 11's termination provi- 
sion. In a carefully considered opinion, a Superior 
Court judge agreed with the sheriffs two arguments 
under G. L. c. 30B, j 12 (a) and (b), and granted 
summary judgment for the sheriff. A judgment en- 
tered dismissing the complaint, and Morton Street 
appealed. We transferred the case here on our own 
initiative. 

10 General Laws c. 30B, § 12 (b), provides 
in part: "Unless authorized by majority vote 
[here, of the county commissioners], a pro- 
curement officer shall not award a contract 
for a term exceeding three years . . . ." 
1 1  General Laws c. 30B, j 12 (a), provides 
in part: "The procurement officer shall not 
enter into a contract unless funds are avail- 
able for the first fiscal year at the time of 
contracting. Payment and performance obli- 
gation for succeeding fiscal years shall de- 
pend on the availability and appropriation of 
funds." 

[*490] We affirm the judge's grant of sum- 
mary judgment, but on different grounds, namely, 
that under general contract principles, the sheriff 
was entitled to terminate the lease in accordance 
with Form CM 11's unambiguous termination pro- 
vision. '' Because [***lo] we affirm on this 



ground, we do not consider whether the sheriff 
would also be entitled to summary judgment on 
either or both of the grounds relied on by the Supe- 
rior Court judge. Nor do we consider whether the 
sheriff is a "governmental body" under the Act, 
whose contracts for the procurement of supplies or 
real estate are governed by the Act. l 3  Nor do we 
consider whether, if the sheriffs contracts were 
governed by the Act, its leasing of [**I991 real 
estate would be governed solely by the provisions 
of G. L. c. 30B, § 16, rather than the bidding re- 
quirements and limitations in G. L. c. 30B, § 12. l 4  

12 This case does not represent the first oc- 
casion we have reviewed the sheriffs deci- 
sion to terminate a lease. In Bradston As- 
socs., LLC v. SufSolk County Sheriffs Dep't, 
452 Mass. 275, 275-276, 892 N.E.2d 732 
(2008) (Bradston), we concluded that the 
"failure of the auditor of the city of Boston to 
certify that an adequate appropriation was 
available to fund a lease contract entered into 
between Bradston Associates, LLC . . . and 
the sheriff . . . , which was in all other re- 
spects properly executed and funded" was an 
insufficient ground on which the sheriff 
could invalidate the lease. Although the lease 
in [***Ill the Bradston decision became ef- 
fective only on the execution of the city's 
standard contract and general conditions 
(Forms CM 10 and 1 I), the sheriff never 
sought to terminate the lease based on the 
termination provision in Form CM 11. Id. at  
276 & n.2. Therefore, the termination provi- 
sion that proves decisive here was never ad- 
dressed in Bradston. 
13 A "[glovernmental body" under the Uni- 
form Procurement Act is defined as "a city, 
town, district, regional school district, 
county, or agency, board, commission, au- 
thority, department or instrumentality of a 
city, town, district, regional school district or 
county." G. L. c. 30B, § 2. Morton Street 
contends that the sheriffs department is "a 
long-standing public entity, independent of 
both Suffolk County and the City of Boston 
and therefore outside the scope of G. L. c. 
30B." 
14 Our conclusion also obviates the need to 
resolve Morton Street's contention that the 

sheriffs statutory defenses under G. L. c. 
30B, § 12, were waived because they were 
not pleaded as affirmative defenses in the 
sheriffs answer. 

Discussion. Morton Street was given fair warn- 
ing in the RFP that it would need to accept the gen- 
eral conditions in Form CM 11 as part of [***I21 
any contractual agreement with the sheriff if its 
proposal were accepted. Morton Street contends 
that it had no fair warning because it was not pro- 
vided with a copy of Form CM 10 or Form CM 11 
as "Attachment C" to the RFP. [*491] While Form 
CM I 1  (and Form CM 10) should have been pro- 
vided as the promised "Attachment C" to the RFP, 
the RFP invited those submitting proposals to con- 
tact the procurement team leader, whose name and 
contact information were provided "in the event this 
RFP is incomplete or the Proposer is having trouble 
obtaining any required attachments." 

Contrary to Morton Street's argument, the ten- 
year lease term requested in the RFP is not in con- 
flict with the termination provision in Form CM 11, 
so the RFP need not take precedence as to termina- 
tion. While the RFP seeks at least a ten-year lease 
term, it does not speak of termination. When read 
together with Form CM 11, which the RFP ex- 
pressly incorporates and which sets forth an unam- 
biguous termination provision, the RFP seeks a 
lease for at least ten years that would be terminable 
with seven days' notice by the designated official 
"for the convenience of the City." 

The lease later negotiated between the sheriff 
and Morton Street, [***I31 while it did not initially 
incorporate the general conditions in Form CM 11, 
provided that the lease was null and void without 
the city's approval. It was soon made clear to Mor- 
ton Street that the city's approval was conditioned 
on Morton Street's execution of Forms CM 10 and 
11,  which gave the sheriff a right of termination on 
seven days' notice that had not been provided in the 
lease and which declared that the lease was "subject 
to the availability of an appropriation therefor." 
Morton Street executed Form CM 10, with the gen- 
eral conditions as stated in Form CM 11, knowing 
that the terms of the general conditions of this stan- 
dard contract modified the lease provision regarding 
termination. Morton Street, however, understood 
that its oral agreement with Sweeney, later memori- 
alized in writing by Sullivan's cover letter, made 



Form CM 11 effectively "meaningless." Morton 
Street contends that this prior oral agreement with 
the sheriffs procurement team leader supersedes the 
plain language of the written standard contract it 
later executed and that, essentially, the sheriff 
should be estopped from enforcing a termination 
provision that her agent orally agreed would not be 
binding. 

We [***I41 have been "reluctant to apply prin- 
ciples of estoppel to public entities where to do so 
would negate requirements of law [*492] intended 
to protect the public interest." Phipps Prods. Corp. 
v. Massachusetts Bay Transp. Auth., 387 Mass. 687, 
693, 443 N.E.2d 115 (1982), and cases cited. This 
traditional reluctance had been justified by the need 
to protect the public from improper collusion by 
public officials, deference to legislative policy, con- 
cern about the public fisc, and administrative effi- 
ciency. McAndrew v. School Comm. of Cambridge, 
20 Mass. App. Ct. 356, 360, 480 N. E.2d 327 (1 985). 
The rule against applying estoppel to the govern- 
ment has applied "where a government official acts, 
or [**200] makes representations, contrary to a 
statute or regulation designed to prevent favoritism, 
secure honest bidding, or ensure some other legisla- 
tive purpose." Id. at 361. Consequently, when a 
public authority failed to follow statutory bidding 
procedures, we allowed the public authority to re- 
nege on an agreement to sell public property, even 
while recognizing that the public authority's con- 
duct "would hardly qualify it for a 'sportsmanship' 
award," that the private party reasonably may con- 
clude "that it was treated most unfairly," and that 
[***IS] we "would extend little sympathy to a pri- 
vate citizen who acted similarly in a private transac- 
tion." Phipps Prods. Corp. v. Massachusetts Bay 
Transp. Auth., supra at 693, 694. 

Here, the oral agreement made by Sweeney was 
not contrary to any statute or regulation, but it was 
contrary to a written agreement soon to be entered 
into by the sheriff, Morton Street, and the city. The 
application of estoppel principles would be equally 
inappropriate here. To permit a private party, 
through a prior oral agreement with a government 
official, to nullify a subsequent written contract 
with a governmental entity would invite confusion 
and uncertainty in public contracting and endanger 
the public fisc. See Stadium Manor, lnc. v. Division 
of Admin. Law Appeals, 23 Mass. App. Ct. 958, 

962, 503 N.E.2d 43 (1987), quoting Heckler v. 
Community Health Servs. of Crawford County, Inc., 
467 US. 51, 63, 104s. Ct. 2218, 81 L. Ed. 2d 42 
(1984) ("Protection of the public fisc requires that 
those who seek public funds act with scrupulous 
regard for the requirements of law . . . . This is con- 
sistent with the general rule that those who deal 
with the [glovernment are expected to know the law 
and may not rely on the conduct of [glovernment 
(***I61 agents contrary to law"). 

"The reliance of the party seeking the benefit of 
estoppel must have been reasonable." O'Blenes v. 
Zoning Bd. of Appeals [*493] of Lynn, 397 Mass. 
555, 558, 492 N.E.2d 354 (1986). See Franklin 
Counfy Realty Trust v. Assessors of Greenfield, 391 
Mass. 1018, 1018-1019, 463 N.E.2d 554 (1984); 
Ford v. Rogovin, 289 Mass. 549, 552, 194 N. E. 719 
(1935); Calnan v. Planning Bd. of Lynn, 63 Mass. 
App. Ct. 384, 390, 826 N.E.2d 258 (2005). In the 
circumstances of this case, where the lease states 
that it was subject to the city's approval, we con- 
clude, as a matter of law, that it was not reasonable 
for Morton Street to rely on a representation by 
Sweeney that the city's standard contract and gen- 
eral conditions (Forms CM 10 and 11) would be 
meaningless even after the standard contract was 
executed. Form CM 11 granted a right of termina- 
tion that had not been provided in the lease. It was 
unreasonable for Morton Street to assume that the 
right it had granted in a written contract with the 
sheriff and the city would not exist or never be en- 
forced based on Sweeney's oral representations. 

Nor do the facts of this case equitably cry out 
for this court to overcome its historic reluctance to 
apply principles of estoppel to public entities. Mor- 
ton [***I71 Street executed a standard contract 
with the city knowing that the city required the con- 
tract to be executed before it would issue checks for 
the monthly lease payments. Under the oral agree- 
ment it made with Sweeney, the city would have 
continued to issue these checks, believing that Mor- 
ton Street, by signing the standard contract, had 
accepted the general conditions when, in fact, Mor- 
ton Street had rejected the termination provision of 
those general conditions. To grant estoppel here 
would mean enforcing an oral agreement whose 
sole purpose was to mislead the city. 

[**201] Morton Street further contends that 
the sheriff could not terminate the lease pursuant to 



the termination clause because that clause permits 
termination only "for the convenience of the City," 
and not for the convenience of the sheriff. Morton 
Street ignores the language that follows that phrase, 
which provides that termination is permissible "at 
any time for the convenience of the City at the op- 
tion of the Official" (emphasis added). "Official" is 
a defined term in Form CM 11, meaning "the 
awarding authority/oficer acting on behalf of the 
City in the execution of the Contract." l 5  The chief 
financial officer for the sheriff [***I81 executed 
Form CM 10 as the "awarding authority/official." 

15 The city is also a defined term in Form 
CM 11, meaning "the City of Boston or the 
County of Suffolk." 

[*494] Morton Street argues that the phrase 
"for the convenience of the City" used in the termi- 
nation clause of Form CM 1 1  should not be inter- 
preted to allow termination of the lease at will and 
without regard to the needs of the city (as opposed 
to the sheriff). As defined in the American Heritage 
Dictionary of the English Language 41 1 (3d ed. 
1996), the word "convenience" means the "quality 
of being suitable to one's comfort, purposes, or 
needs." Implicitly, when termination is permitted 
"for the convenience of the City," the city (here, the 
sheriff, acting for the city) may terminate the lease 
when continuing it would become inconvenient for 

the city. Here, Form CM 11 provided clear notice 
that the lease could be terminated if its funding 
dried up when it declared that "[tlhis Contract is 
subject to the availability of an appropriation there- 
for." We need not determine the full extent of the 
sheriffs discretion to terminate a contract "for the 
convenience of the City," because, pursuant to the 
general conditions, losing the funding [***I91 for 
the lease is plainly an inconvenience justifying ter- 
mination. Having lost the funding from the OCC 
that had previously paid the entire annual cost of 
the lease, the sheriff now had to determine whether 
to find money within her own budget to pay for the 
lease. Because she was already faced with a consid- 
erable deficit, funding this lease would have meant 
reducing or eliminating the funding devoted to 
other obligations or programs. See note 9, supra. 
The decision to close the community corrections 
facility and terminate the lease is among the many 
challenging decisions that public officials with con- 
siderable obligations and limited resources often 
need to make, especially during difficult fiscal 
times, in order to allocate available resources more 
suitably to the sheriffs purposes or needs. In these 
circumstances, we conclude that the sheriff acted in 
accordance with Form CM 11 when she terminated 
the lease "for the convenience of the City," and did 
not commit a breach of the lease by doing so. 

Judgment aflrmed. 
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OPINION 

[**54] [*643] MILLS, J. Onex Communica- 
tions Corporation (Onex) was formed in 1999 to 
design and sell integrated circuits for use in the 
telecommunications industry. ' Its efforts yielded 
the OMNI [*644] chip, early versions of which 
were produced, sold, and tested in 2001 before the 
device became generally available on the market in 
2002. Able to accommodate thirty-two distinct 
voice channels on each of its 1,344 virtual circuits, 
a single OMNI chip could perform the work of ten 
chips made with prior technology. The product was 
revolutionary for its time and enabled substantial 
reductions in power use and system costs. 

1 At all relevant times, Onex was a Dela- 
ware corporation with its principal place of 
business in Massachusetts. 

2 The OMNI chip is also referred to in the 
record as a "chip-set," apparently because it 
is actually made up of two microchips, one 
functioning as a "switch" and the other as a 
"network processor." For convenience we re- 
fer to the product [***2] simply as the 
OMNI chip. 

In 2002, the Department of Revenue (depart- 
ment) audited Onex's purchases of personal prop- 
erty. The audit period began on August 1, 1999, and 

3 extended through September 21, 2001. Over the 
course of the audit period, Onex had purchased $ 
2,723,5 10 of personal property for research and de- 
velopment (R&D) purposes, paying neither sales 
nor use tax. In December, 2002, the Commissioner 
of Revenue (commissioner) advised Onex that its 
R&D purchases had been taxable and that the de- 
partment intended to assess use taxes of $ 136,175 
plus interest and penalties. Onex requested an 
abatement, contending that the items purchased 
were "materials, machinery and replacement parts . 
. . used directly and exclusively in R&D" and were, 
as such, exempted from the use tax by G. L. c. 64H 
$6(r) & (s), as incorporated by G. L. c. 641, j 7@). 

The request was denied on the grounds that Onex 
had qualified as neither a manufacturing nor a re- 
search and development corporation under G. L, c. 
63, $$ 38C or 42B. In the circumstances, at least 
one such qualification was necessary for Onex's 
R&D purchases to come within [*645] the scope 
of the exemptions set forth in G. L. c. 64H, j 6(r) & 
(s) 

3 The [***3] end of the audit period coin- 
cided with the acquisition of Onex by Tran- 
Switch Corporation. Like the parties, we re- 
fer to both the pre- and postmerger entities as 
"Onex" in order to minimize confusion. 



4 With exceptions not here relevant, G. L. c. 
641, § 7@), exempts from the use tax any 
item that is exempted from the sales tax im- 
posed by G. L. c. 64H. 
5 General Laws c. 64H, $ 6(r) & (s), as 
amended through St. 1977, c. 620, §§ 1, 2, 
contain tax exemptions for, inter alia, materi- 
als, machinery, and replacement parts "used 
directly and exclusively in . . . research and 
development by a manufacturing corporation 
or a research and development corporation 
within the meaning of [G. L. c. 63, $$ 38C or 
42BI." The aforementioned §§ 38C and 42B 
are applicable to domestic and foreign corpo- 
rations, respectively. As a Delaware corpora- 
tion, Onex is governed by § 42B. See Joseph 
T. Rossi Corp. v. State Tax Commn., 369 
Mass. 178, 180 n.1, 338 N.E.2d 557 (1975). 

Onex challenged the denial of its requested 
abatement before the Appellate Tax Board (board). 
The board ruled that Onex had been a manufactur- 
ing corporation within the meaning of G. L, c. 63, § 
42B, throughout the audit period, and that assess- 
ment of the use tax [***4] had been improper. 6 

Because we agree that Onex [**55] qualified as a 
§ 42B manufacturing corporation throughout the 
audit period, we affirm the board's order directing a 
use tax abatement of $ 136,175 and cancellation of 
all penalties and interest. 

6 The board reserved decision as to whether 
Onex had qualified as a $' 42B research and 
development corporation throughout the au- 
dit period. The substance of Onex's cross- 
appeal is that the board's findings compel a 
ruling that Onex was, at all relevant times, a 
§ 42B research and development corporation. 
The commissioner maintains that further 
findings would be necessary to resolve that 
matter. We acknowledge Onex's preservation 
of the issue, but otherwise leave it unad- 
dressed. 

"Finished product" limitation. The commis- 
sioner maintains that Onex could not have been a 
manufacturing corporation during the audit period 
essentially because, at the conclusion of that period, 
Onex had yet to achieve a finished product. ' That 
analysis may have superficial appeal, but it is not 
compelled by the statute. Indeed, the statutory text 

does little, if anything, to clarify what exactly the 
Legislature intended to qualify within the ambit of 
manufacturing. The relevant [***5] provision, G. 
L, c. 63, § 42B, states only that a "manufacturing 
corporation" is one "engaged in manufacturing." 
See Commissioner of Rev. v. Houghton Mi in Co., 
423 Mass. 42, 44, 666 N. E.2d 491 (1 996). 8' 

7 Onex disputes the commissioner's asser- 
tion that Onex achieved no tangible, finished 
product during the audit period. Specifically, 
Onex points to the production of at least fifty 
OMNI chips in early 2001, followed by the 
production of certain additional OMNI chips 
in mid-2001, the latter incorporating a design 
modification. The commissioner character- 
izes all the OMNI chips produced in 2001 as 
mere prototypes (see note 8, infra). Because 
we hold that designation as a $42B manufac- 
turing corporation does not require a finished 
product ex ante, we do not address whether 
some or all of the OMNI chips produced in 
2001 ought to have been considered finished 
products. 
8 Department regulations contained at 830 
Code Mass. Regs. § 58.2.1 (6)@) (1 999), re- 
produced in part below, attempt to further il- 
luminate the term "manufacturing." The 
commissioner emphasizes the guideline in 
subparagraph 5 to support her position, while 
Onex points to subparagraph 7: 

"(b) Manufacturing. Manu- 
facturing is the process of sub- 
stantially [***6] transforming 
raw or finished materials by 
hand or machinery, and 
through human skill and 
knowledge, into a product pos- 
sessing a new name, nature and 
adapted to a new use. In deter- 
mining whether a process con- 
stitutes manufacturing, the 
Commissioner will examine the 
facts and circumstances of each 
case. However, the following 
principles will serve as guide- 
lines: 



"5. Manufacturing ordinar- 
ily involves the production of 
products in standardized sizes 
and qualities and in multiple 
quantities. Market research, re- 
search and development, and 
design and creation of a proto- 
type, although prerequisites to 
manufacturing, are not manu- 
facturing. 

"7. A process which does 
not produce a finished product, 
but constitutes an essential and 
integral part of a total manufac- 
turing process, may constitute 
manufacturing. A process that 
is a practical and necessary step 
in the production of a finished 
product for sale is generally an 
essential and integral part of a 
total manufacturing process." 

[*646] The pertinent decisional law, more- 
over, ascribes a far broader meaning to manufactur- 
ing than the minimalist interpretation urged by the 
commissioner. Massachusetts cases instruct that 
"[tlhe words 'engaged in [***7] manufacturing' are 
not to be given a narrow or restricted meaning." 
Assessors of Boston v. Commissioner of Corps. & 
Taxn., 323 Mass. 730, 748-749, 84 N.E.2d 129 
(1949). Rather, the phrase is to be fairly construed 
and reasonably applied to effectuate legislative in- 
tent. Id. at 741. We have long inferred, without con- 
tradiction from the Legislature, that the tax exemp- 
tion at issue was intended "[to] induc[e] new indus- 
tries to locate [in the Commonwealth] and to foster 
the expansion and development of [its existing] in- 
dustries . . . ." Ibid. See Houghton M@in Co., 423 
Mass. at  46-47. 

tion. Consider the R&D purchases of an established 
corporation that, in addition to its RkDefforts, en- 
gages in the assembly and sale of an entirely unre- 
lated product. Provided these latter, clearly manu- 
facturing activities are substantial, the corporation 
will be entitled to classification as [***8] a manu- 
facturing corporation, [*647] and its R&D pur- 
chases, despite their irrelevance to the corporation's 
existing finished product, will be exempt from sales 
and use taxation. Now consider identical R&D 
purchases, made in furtherance of R&D efforts 
identical to those underway at the established cor- 
poration, but this time by a new corporation that has 
no preexisting finished product. Under the commis- 
sioner's interpretation of the statute, the new corpo- 
ration would be barred from qualifying as a manu- 
facturing corporation and its R&D purchases would 
be subject to taxation. 'O That result is arbitrary and 
inimical to the Legislature's purpose in enacting the 
statute. 

9 Classification as a manufacturing corpo- 
ration does not require that manufacturing 
operations constitute the principal business 
of the corporation so classified., .Rather, any 
such operations that are substantial, in rela- 
tive or absolute terms, will suffice. See 
Commissioner of Corps. & Taxn. v. Asses- 
sors of Boston, 321 Mass. 90, 96-97, 71 
N.E.2d 874 (1947). 
10 While this outcome could be avoided if 
the new corporation were able to qualify as a 
§ 38C or § 42B research and development 
corporation, the law is unclear both as to (1) 
whether a corporation [***9] that has no re- 
ceipts may so qualify, and (2) what consti- 
tutes "receipts" in this context. See note 6, 
supra. Moreover, manufacturing corpora- 
tions are entitled to certain local. tax exemp- 
tions not available to research and develop- 
ment corporations. See G. L. c. 63, §§ 38C, 
42B. 

That purpose would be substantially frustrated Classification of Onex's activities. Having dis- 

were we to interpret §§ 38C [**56] and 42B to pensed with the commissioner's contemplated fin- 

mean that no corporation may be designated a ished product limitation, we must now consider at 

manufacturing corporation until it has achieved its what times, if any, Onex was engaged in substantial 

intended finished product. In particular, we note manufacturing activities. 

that such a policy would place-new or specialized We first note, but do not rely upon, an amend- 
corporations in a highly disadvantageous tax posi- ment to §§ 38C and 42B that took effect in 2006, 



several years after the present assessment against 
Onex. "[Tlhe development and sale of standardized 
computer software," the text added by the amend- 
ment reads, "shall be considered a manufacturing 
activity, without regard to the manner of delivery of 
the software to the customer." G. L. c. 63, §§ 38C, 
42B, as amended through St. 2005, c. 163, §§ 27, 
29, 59. Enactment of this language, which brings 
the creation of intangible software products within 
the statutory definition of manufacturing, cannot be 
reconciled with a legislative conception of manu- 
facturing that is confined to the assembly line. Even 
before [*** 101 the aforementioned amendment to 
§§ 38C and 42B, however, Onex's activities would 
properly have been classified as manufacturing. 

The board found, on substantial evidence, that 
Onex was [*648] founded for the purpose of de- 
signing and manufacturing a microchip device to 
enhance data transmission over communications 
networks. Work on that device, ultimately branded 
as the OMNI chip, began from a blank sheet of pa- 
per. Onex engineers created, refined, integrated, and 
embedded OMNI's numerous software and hard- 
ware components. From a physical standpoint, the 
board's findings establish that "[tliny internal mod- 
ules had to be interwoven, integrated, and laid out 
to enable the intended functionality." To that end, 
Onex engineers drafted intricate electronically- 
stored [**57] "blueprints" to direct, with absolute 
precision, the physical construction of the OMNI 
chip from raw silicon and the embedding of the 
software into the hardware. " Testimony credited 
by the board established that the development of 
these blueprints "was an essential step in manufac- 
turing the OMNI chip." In sum, the board properly 
found, on the basis of the evidence before it, that 
"Onex's activities during the audit period centered 
on [***ll] taking the OMNI chip from abstract 
concept to production." It then ruled, as matter of 
law, that the entirety of this process constituted 
manufacturing. We agree. "[P]rocesses which do 
not in themselves produce a finished product are 
nonetheless 'manufacturing' if they comprise an 'es- 
sential and integral part of a total manufacturing 
process."' Houghton Miflin Co., 423 Mass. at 47, 
quoting from William F. Sullivan & Co, v. Commis- 
sioner of Rev., 41 3 Mass. 576, 580, 602 N.E.2d 188 
(1 992). 

11 Because Onex lacked the sophisticated 
equipment necessary to assemble the OMNI 
chip internally, it outsourced that task to an- 
other corporation from July, 2000, through 
December, 2005. That corporation was re- 
quired to implement Onex's blueprints with 
exactitude, and the contract provided that all 
completed chips were the property of Onex. 
This arrangement does not impair Onex's 
status as a manufacturing corporation. See 
Houghton Mzflin Co., 423 Mass. at 44, 48- 
51 (preparation of the electronic proofs for a 
textbook held to constitute manufacturing, 
notwithstanding that all printing and binding 
tasks were outsourced). 

In Houghton Miflin Co., 423 Mass. at  50, the 
court held that the creation of electronic proofs of 
[***I21 the pages of a textbook constituted manu- 
facturing. Preparation of the proofs began with edi- 
tors, generally employees of Houghton Mifflin, en- 
gaging in "extensive research and development ac- 
tivities regarding a proposed book" to assess mar- 
ketability and determine potential [*649] content 
and formatting. Id. at  43. Composition and editing 
of a manuscript followed, in addition to the creation 
or gathering of illustrative charts, graphs, drawings, 
and photographs. Id. at  43-44. The exact placement 
of these various items was specified in the elec- 
tronic proofs ultimately sent to outside vendors for 
printing and binding. Id. a t  44, 50-51. As such, the 
court observed that "[Houghton Mifflin] transforms - 
ideas, art, information, and photographs, by applica- 
tion of human knowledge, intelligence, and skill, 
into computer disks, ready for use by independent 
printers, containing an immense amount of informa- 
tion in a highly organized form" and concluded that 
these activities sufficed to warrant designation as a 
manufacturing corporation. Id. at 48, 50-51. In 
reaching this conclusion, the court emphasized that 
the electronic proofs were not "valued solely for 
their artistic and intellectual content" but were, 
[***I31 rather, "valuable principally because they 
[were] physically useful in making the finished 
product." Id, at  49. See Commissioner of Rev. v. 
Fashion ASJiliates, Inc., 387 Mass. 543, 545-546, 
441 N.E.2d 520 (1982). The court, we note, was not 
concerned with whether the finished product had 
yet materialized. Its inquiry instead focused on the 
manufacturing process that was underway -- one 
which, the context makes clear, was reasonably cal- 



culated to culminate in a finished product. The 
court agreed with the board that Houghton Mifflin's 
operations "produce a significant degree of change 
and refinement to the materials involved and . . . are 
essential and integral steps in the manufacture of 
conventional books." Houghton Mzflin Co., 423 
Mass, at 49. The court specifically [**58] ac- 
knowledged that some of the "materials" involved 
were intangible. Id. at 48. 

The board's ruling here drew many sound com- 
parisons between Onex's activities during the audit 
period and the manufacturing process delineated in 
Houghton Miflin Co., supra. Onex's creation of 
blueprints, the purpose of which was to direct with 
absolute specificity the manner in which the OMNI 
chip was to be assembled, does not admit of mean- 
ingful differentiation [***I41 from Houghton Mif- 
flin's creation of electronic proofs of textbook 

pages. In each instance, a vast amount of informa- 
tion was marshaled in a manner sufficient to permit, 
and for the express purpose of permitting, assembly 
of a physical object intended to unleash the benefit 
of the information so organized. The board properly 
[*650] found that Onex's activities throughout the 
audit period were directed toward devising and re- 
fining the blueprints that specified how to assemble 
the OMNI chip. As such, all of Onex's activities 
during that period were essential and integral to the 
total manufacturing process, a circumstance enti- 
tling Onex to classification as a manufacturing cor- 
poration. 

Conclusion. The decision of the board is af- 
firmed in all respects. 

So ordered. 
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"personal injury sustained . . . as a result of, and 
while in the performance of '  her employment duties 
within the meaning of G. L. c. 32, $ 7 ( I ) ,  the acci- 
dental disability retirement statute. We conclude 
that the employee's [***2] disability qualifies un- 
der the statute. We therefore affirm the decision of 
the Contributory Retirement Appeal Board 
(CRAB), determining that the employee was enti- 
tled to accidental disability retirement benefits. Be- 
cause the employee has since died, these benefits 
belong to her estate. 

1. Background. The employee was born on 
J' Lundregany for the plain- April 3, 1940, and worked as an administrative as- 

tiff. sistant in the Salem department of public works 
beginning in 1975. Her duties included answering 

Paul F. Applebaum, for Claire Cole. telephones, filing, typing, photocopying, and assist- 
ing with the payroll. She became a member of the 

JUDGES: Present: Marshall, C.J., Ireland, Spina, contributory retirement system in 1976. 
Cowin, Cordy, & Botsford, JJ. 

OPINION BY: BOTSFORD 

OPINION 

[**I321 [*286] BOTSFORD, J. Claire Cole 
(employee), an employee of the city of Salem for 
many years, suffered a permanently disabling heart 
attack at home within one hour after experiencing 
emotional distress on being told, while she was at 
work, that her employment position was going to be 
eliminated in the upcoming budget. A regional 
medical panel concluded that the heart attack was 
caused in part by the employee's emotional stress 
connected to [*287] learning the news of her im- 
pending job loss. At issue here is whether in such 
circumstances, the employee has been disabled by a 

On March 22, 2000, at approximately 3:20 
P.M., the employee's supervisor called her into his 
office and informed her that her position was being 
eliminated as of July 1, 2000. The employee be- 
came tearful [**I331 and received permission from 
her supervisor to leave for the day. At approxi- 
mately 4 P.M. that afternoon, after she had left the 
workplace, the employee developed retrosternal 
chest pain and went to the emergency room of Sa- 
lem Hospital. The admitting physician found that 
she was suffering an acute myocardial infarction. 
The employee was admitted and remained hospital- 
ized until March [***3] 27, 2000. In his report, the 
admitting physician stated that "[alccording to the 
patient, she was in her usual state of health until 
today when she developed retrosternal chest dis- 



comfort after finding out at her place of work that 
her services will be terminated as of July 4th, 
2000." 

The employee did not return to work. On March 
30, 2000, she applied for accidental disability re- 
tirement benefits (benefits) pursuant to G. L. c. 32, 
J 7, thereby setting in motion what have turned out 
to be lengthy and tortuous administrative and judi- 
cial proceedings. A regional medical panel consist- 
ing of three physicians evaluated the employee and 
certified on September 30, 2000, that she was un- 
able to perform the duties of her job, that her dis- 
ability was likely to be permanent, and that her dis- 
ability [*288] was "the natural and proximate result 
of the personal injury sustained . . . on account of 
which retirement is claimed." The retirement board 
of Salem (board) approved the employee's applica- 
tion for benefits twice, but the Public Employee 
Retirement Administration Commission (PERAC) 
reversed the board and remanded the case for fur- 
ther review on both occasions. In 2001, on its third 
consideration of [***4] the employee's application, 
the board denied it, and in 2002, both an adminis- 
trative magistrate of the division of administrative 
law appeals (DALA) and CRAB affirmed the de- 
nial. 

In 2002, the employee appealed from CRAB's 
decision to the Superior Court. In 2003, a Superior 
Court judge, on cross motions for judgment on the 
pleadings, opined that "a heart attack, brought on by 
emotional stress resulting from a bona fide person- 
nel action, [would constitute] a 'personal injury,"' 
allowed the employee's motion in part, and re- 
manded the case "for further findings as to whether 
or not the [employee's] heart attack was caused by 
stress attendant on her receiving news of the elimi- 
nation of her position, and whether or not the [em- 
ployee] is currently disabled due to physical, rather 
than purely psychological, causes." In 2005, the 
medical panel answered both questions in the af- 
firmative. 

In 2006, after receipt of the medical panel's 
2005 report, DALA affirmed the board's denial of 
benefits in its third (2001) decision, but CRAB re- 
versed. CRAB found that the employee's "heart at- 
tack was caused by stress attendant on her receiving 
news of the elimination of her position" and that she 
"was disabled [***S] at that time due to physical 
rather than purely psychological causes." CRAB 

then ruled that the employee's communications with 
her supervisor about the termination of her job were 
made "in the course of her employment" and that 
her heart attack occurred "as a result of her em- 
ployment within the meaning of [G. L. c.] 32, $ 7." 
The board appealed to the Superior Court pursuant 
to G. L. c. 30A, J 14. In 2007, a different Superior 
Court judge denied the board's motion for judgment 
on the pleadings and affirmed CRAB's 2006 deci- 
sion to grant the employee benefits. The board ap- 
peals from this decision. We transferred the case to 
this court on our own motion. 

2. Discussion."JudiciaI review of a CRAB deci- 
sion under [*289] G. L. c. 30A, J 14, is narrow. We 
are not called upon to determine whether the CRAB 
decision is based on the 'weight of the evidence,' 
[**I341 nor may we substitute our judgment for 
that of CRAB. . . . A court may not set aside a 
CRAB decision unless the decision is legally erro- 
neous or not supported by substantial evidence." 
Damiano v. Contributory Retirement Appeal Bd., 
72 Mass. App. Ct. 259, 261, 890 N.E.2d 173 (2008), 
quoting Lisbon v. Contributory Retirement Appeal 
Bd., 41 Mass. App. Ct. 246, 252 n.6, 257, 670 
N.E.2d 392 (1996). [***6] See McCarthy v. Con- 
tributory Retirement Appeal Bd., 342 Mass. 45, 48- 
49, 172 N.E.2d 120 (1961). G. L. c. 30A, ,f 14 (7). 
We are required to give due weight to the agency's 
experience, technical competence, and specialized 
knowledge. Id. 

General Laws c. 32, J 7 (I), provides in rele- 
vant part: 

"Any member . . . who is unable to 
perform the essential duties of his job 
[where] such inability is likely to be 
permanent before attaining the maxi- 
mum age for his group by reason of a 
personal injury sustained or a hazard 
undergone as a result of, and while in 
the performance of, his duties . . . 
shall be retired for accidental disabil- 
ity" (emphasis added). 

The board argues that the plaintiff is ineligible for 
benefits because she did not suffer the requisite 
"personal injury" or, in the alternative, because her 



injury was not sustained during the performance of 
her duties at work. We disagree. 

a. Personal injury. The term "personal injury" is 
not defined in G. L. c. 32, $ 7 (I), or elsewhere in 
the retirement statute. Decisions of this court and 
the Appeals Court, however, have consistently 
turned to the definition of "personal injury" in G. L. 
c. 152, the workers' compensation statute. See, e.g., 
Adams v. Contributory Retirement Appeal Bd., 414 
Mass. 360, 361 n. 1, 609 N.E.2d 62 (1993); [***7] 
Blanchette v. Contributory Retirement Appeal Bd., 
20 Mass. App. Ct. 479, 482-483, 481 N.E.2d 216 
(1985). In defining the term "personal injury," G. L. 
c. 152, $ 1 (7A), provides, in relevant part: "No 
mental or emotional disability arising principally 
out of a bona fide, personnel action including a . . . 
termination . . . shall be deemed to be a personal 
injury within the meaning of this chapter." The 
board argues that the employee in this case did not 
sustain the requisite "personal injury" because she 
suffered only an emotional disability as a result of 
the personnel action at [*290] issue, viz., the noti- 
fication of her forthcoming termination. The board 
claims that the heart attack was not a "job-related 
physical injury," but merely a "physical sequellum 
[sic]. . . of her pre-existing, work-related mental and 
emotional condition." 

As the first Superior Court judge noted, how- 
ever, the statutory language regarding the bona fide 
personnel exception to the definition of personal 
injury focuses not on the cause of a disability, but 
on its nature; only disabilities that are emotional or 
mental in nature are excluded. We conclude, as did 
the Superior Court judge and CRAB, that this per- 
sonnel action exception does [***8] not bar the 
employee here from receiving benefits because the 
exception applies only to emotional or mental dis- 
abilities and the employee's heart attack, although 
caused by the emotional stress of hearing from her 
supervisor of her forthcoming termination, resulted 
in a physical disability. G. L. c. 32, § 7 (1). G. L. c. 
152, $ 1 (7A). 

b. Performance of work duties. The board does 
not dispute that the conversation between the em- 
ployee and her supervisor about her forthcoming 
termination caused her heart attack. The board ar- 
gues, however, that the heart attack was not sus- 
tained during the performance of her work duties, 

as required by G. L. c. 32, $ 7 (I), because her heart 
attack occurred after she had left work for the day. 

[**I351 We conclude that the heart attack was 
"sustained" during the employee's conversation 
with her supervisor in that the conversation caused 
the emotional stress which, within one hour, caused 
the heart attack. Cf. Baruffaldi v. Contributory Re- 
tirement Appeal Bd., 337 Mass. 495, 150 N.E.2d 
269 (1958) (city engineer awarded accidental death 
benefits under G. L. c. 32, $ 9 [I], after bitter argu- 
ment with contractor caused heart attack off site 
following day); Robinson v. Contributory Retire- 
ment Appeal Bd., 20 Mass. App. Ct. 634, 638, 482 
N. E.2d 514 (1985) [***9] (if deceased employee's 
fatal heart attack, suffered after employee left place 
of employment, resulted from impact of physical or 
emotional stress sustained during on-site perform- 
ance of work duty, plaintiff widow entitled to acci- 
dental death benefits under G. L. c. 32, $ 9  [I]). 

2 The accidental death benefits statute, G. 
L. c. 32, $ 9 (l), and the accidental disability 
retirement benefits statute, G. L. c. 32, $ 7 
(I), both condition receipt of benefits on a 
showing that a personal injury was "sus- 
tained . . . as a result of, and while in the per- 
formance of, [work] duties." 

[*291] At oral argument on this case, the board 
advanced a different claim, arguing that regardless 
whether the employee sustained her heart attack 
while she was physically at work, the conversation 
she had with her supervisor that led to the heart at- 
tack did not occur "while in the performance of 
[her] duties." G. L. c. 32, $ 7. The board emphasizes 
that while the workers' compensation statute pro- 
vides for compensation to one who experiences "a 
personal injury arising out of and in the course of 
his employment" (G. L. c. 152, § 26), the accidental 
disability retirements benefits statute is much more 
restrictive, and [***lo] provides benefits only for 
those who experience a personal injury not merely 
as a result of the performance of work duties, but 
during the performance of these duties as well. See 
Namvar v. Contributory Retirement Appeal Bd., 
422 Mass. 1004, 1004-1005, 663 N.E.2d 263 
(1 996). Damiano v. Contributory Retirement Ap- 
peal Bd., 72 Mass. App. Ct. 259, 262, 890 N. E.2d 
173 (2008). The board contends that this court has 
construed the phrase "the performance of [work] 



duties" in narrow terms that would not include 
meeting with a supervisor to discuss a forthcoming 
job termination. 

We agree that benefits may permissibly be 
awarded only when a disabling injury is sustained 
during the performance of work duties and not 
merely as a result of being at work when injured. 
We disagree, however, with the board's claim that 
the employee's injury was not sustained during the 
performance of a work duty. The employee was 
injured while she was responding to the request or 
direction of her supervisor, the head of her depart- 
ment, to speak to him in his office during the work 

3 See, e.g., Namvar v. Contributory Retire- 
ment Appeal Bd., 422 Mass. 1004, 663 
N.E.2d 263 (1 996); Boston Retirement Bd. v. 
Contributory Retirement Appeal Bd., 340 
Mass. 11 2, 162 N. E.2d 824 (1 959); Boston 
Retirement Bd. v. Contributory Retirement 
Appeal Bd., 340 Mass. 109, 111, 162 N.E.2d 
821 (1959); Damiano v. Contributory Re- 
tirement Appeal Bd., 72 Mass. App. Ct. 259, 
263, 890 N.E.2d 173 (2008). See also Rich- 
ard v. Retirement Bd. of Worcester, 431 
Mass. 163, 164-165, 726 N. E.2d 405 (2000). 

day to discuss her employment status. clearly her [*292] 3. Conclusion. The decision of CRAB, 
compliance with the supervisor's direction to speak granting accidental disability retirement [**I361 
with him about this subject qualifies as being ac- benefits to the employee, is affirmed. 
tively engaged in [***l l]  the performance of her So ordered. 
duties. Contrary to the board's argument, no change 
in the law is required to recognize this point. 
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OPINION BY: BROWN 

OPINION 

[**469] [*91] BROWN, J. Prior to 2000, the 
Massachusetts Highway Department (MHD) pro- 
vided some of its union engineers with free [*92] 
parking at its headquarters located at Ten Park 
Plaza in Boston. ' This action arose out of the deci- 
sion by the Commonwealth, as employer, acting 
through the Executive Office for Administration 
and Finance (EOAF), to unilaterally implement, for 
the first time, mandatory reporting and withholding 
requirements on the taxable portion of the value of 
those fringe benefits. 

3 These engineers were members of state- 
wide bargaining unit 9 (hereinafter union 

members). The Massachusetts Organization 
of State Engineers and Scientists (union), an 
employee organization within the meaning of 
G. L. c. 150E, § I, was their exclusive collec- 
tive bargaining representative. 

[**470] After issuing a complaint of prohib- 
ited practice, the Labor Relations Commission 
(commission) concluded that the Commonwealth 
had violated G. L. c, ~SOE, § I O(a)(I) and lO(a)(5), 
by changing the union [***2] members' wages 
without engaging in collective bargaining over the 
impacts of the application of the Internal Revenue 
Service (IRS) and Department of Revenue (DOR) 
regulations. The Commonwealth sought judicial 
review of that decision in accordance with the pro- 
visions of G. L. c. 304, § 14. See G. L. c. 150E, § 
I I. Giving due deference to the commission's "spe- 
cialized knowledge and expertise, and to its inter- 
pretation of the applicable statutory provisions," 
Worcester v. Labor Relations Commn., 438 Mass. 
177, 180, 779 N.E.2d 630 (2002), we conclude that 
there was neither error of law nor offense to public 
policy in the decision. Accordingly, we affirm the 
decision and order of the commission. 

4 Stipulated facts. Under Federal and State law, 
employees are permitted to exclude a limited 
amount of qualified parking fringe benefits from 
their gross income. See 26 U.S.C. J 132N (2000); 
I.R.S. Notice 94-3, 1994-1 C.B. 327. In calendar 



year 2000, the Federal and State exclusions, ad- 
justed for inflation, were capped at $ 175 and $ 185 
per month. 

4 The parties submitted the matter to the 
commission on a statement of agreed facts, 
joint exhibits, and briefs. 
5 Although the DOR follows 26 U.S.C. j 
1 3 2 0 ,  in the [***3] time period relevant to 
this appeal, it calculated the yearly inflation 
adjustment through a different method, ex- 
plaining the difference in the Federal and 
State exclusion amounts. See DOR Technical 
Information Release (TIR) 00-4 (March 3, 
2000), reprinted in Official MassTax Guide, 
Cumulative Supplement 3, December 2000 
(West 2001). 

After completing a survey of Boston area park- 
ing rates in December, 1999, the Commonwealth 
concluded that the fair [*93] market value of its 
employer-provided parking, as defined in the IRS 
regulations, exceeded the amount of the exclusions, 
triggering tax reporting and withholding require- 
ments. ~ c c o r d i n ~ l ~ ,  the Comptroller of the Com- 
monwealth instructed all chief fiscal officers to be- 
gin treating the excess value as a noncash benefit 
and adding it to the employees' gross income for tax 
reporting and withholding purposes. Consistent 
with this directive, MHD subsequently determined 
that the fair market value of the parking passes pro- 
vided to the union members was $260 per month. 

6 Under the applicable IRS regulations, the 
value of the parking fringe benefit provided 
to an employee is "the cost (including taxes 
or other added fees) that an individual would 
incur [***4] in an arm's-length transaction 
to obtain parking at the same site. If that cost 
is not ascertainable, then the value . . . is 
based on the [arm's-length] cost . . . for a 
space in the same lot or a comparable lot in 
the same general location . . . ." I.R.S. Notice 
94-3, 1994-1 C.B. 327, 330. 

On July 7, 2000, the Office of the Comptroller 
issued a detailed implementation memorandum in- 
structing departmental payroll directors to notify 
affected employees that the excess value of the 
parking fringe benefit was subject to taxation retro- 
actively to January 1,2000. 

By interoffice memorandum, MHD explained 
the tax requirements and the implementation proc- 
ess, informing the union members that after the 
relevant exclusions were applied, $ 85 per month 
would be added to their taxable Federal gross in- 
come, and $ 75 per month would be added to their 
taxable State gross income, effective the first pay 
period of August. MHD also provided the union 
members with the [**471] tax option selection 
form developed by the Comptroller. 7 

7 For calendar year 2000, the excess values 
of the parking benefit subject to Federal and 
State taxation and withholding were $ 1,020 
and $ 900. The tax option selection form 
gave union [***5] members three withhold- 
ing choices with respect to the taxable por- 
tions owed retroactively for the first six 
months of 2000: (1) taxes withheld one time 
on the entire lump sum amount; (2) taxes not 
withheld; and (3) taxes withheld in an 
amount selected by the employee every bi- 
weekly pay period. For the second half of 
calendar year 2000, the Commonwealth de- 
cided to withhold taxes on a recurring basis; 
the selection form permitted the union mem- 
bers to add the excess value to their taxable 
gross income in the first or second pay pe- 
riod of each month, or to split the amount be- 
tween the two. 

The Commonwealth implemented these manda- 
tory changes [*94] without providing notice to the 
union or the opportunity to discuss the implementa- 
tion process. Moreover, when the union objected to 
the change in the terms and conditions of the union 
members' employment, the Commonwealth refused 
to meet with the union to discuss the subject of the 
parking fringe benefits. 

Discussion. The parties agree that the Com- 
monwealth, acting through EOAF, had no duty to 
bargain over the application of the reporting and 
withholding requirements mandated by Federal and 
State income tax laws. See Massachusetts Correc- 
tion Oficers Federated Union v. Labor Relations 
Cornmn., 41 7 Mass. 7, 8-9, 62 7 N. E.2d 894 (1 994) 
[***6] (MCOFU). 

The question for decision is whether, even if the 
imposition of a new tax withholding for the parking 
fringe benefits was beyond the scope of collective 



bargaining, the Commonwealth was required to ne- 
gotiate over the impact of that change on the union 
members' wages. Relying upon MCOFU and its 
past decisions, the commission found that because 
the change affected the union members' wages, a 
mandatory subject of bargaining, notice to the union 
and the opportunity to engage in impact bargaining 
before implementation were required. See G. L. c. 
150E, § 6. 

On appeal, the Commonwealth argues that the 
commission erred by relying upon MCOFU as the 
legal foundation of its decision. As the Common- 
wealth reads MCOFU, the Supreme Judicial Court 
merely noted twice in passing that the employer had 
voluntarily agreed to engage in impact bargaining; 
and that absent any ruling, holding, or favorable 

MCOFU does not stand alone. Other Massa- 
chusetts cases [***8] requiring impact' bargaining 
support the result reached by the commission. See, 
e.g., School Comm. of Newton v. Labor Relations 
Commn., 388 Mass. 557, 563-564, 447N.E.2d 1201 
(1 983); Burlington v. Labor Relations Commn., 390 
Mass. 157, 164-1 67, 454 N. E.2d 465 (1 983); Boston 
v. Boston Police Patrolmen's Assn., Inc. 403 Mass. 
680, 684-685, 532 N.E.2d 640 (1989); Worcester v. 
Labor Relations Commn., 438 Mass. at 185. These 
cases are consistent with our strong public policy 
favoring collective bargaining between employers 
and employees over the terms and conditions of 
employment. See G. L. c. 150E, J 6; Somerville v. 
Somerville Mun. Employees Assn., 451 Mass. 493, 
496, 887 N. E. 2d 1033 (2008). 

dictum from the Supreme Judicial court, that case 
cannot serve as precedent requiring impact bargain- 8 In light of the Massachusetts precedents 

ing here. The Commonwealth reads MCOFU too on point, there is no need to look to Federal 
labor law for guidance. In any event, we narrowly. have considered the National Labor Rela- 

MCOFU involved a union challenge to the 
Commonwealth's unilateral reduction of certain 
health insurance benefits, ordinarily a mandatory 
subject of [***A bargaining. The change in bene- 
fits was made by a third party, the Group Insurance 
Commission (GIC), pursuant to its statutory author- 
ity, a decision over which neither the Common- 
wealth, as employer, nor the union had any control. 
The Supreme Judicial Court held that the commis- 
sion "correctly concluded that, because the [EOAF], 
acting for the Commonwealth, had no control over 
the GIC, the Commonwealth was relieved of any 
obligation to bargain over the decision (as opposed 
to the impact of the decision) to alter health insur- 
ance [*95] coverage. . . . As the employer agreed, 
however, the impact of that decision remained sub- 
ject to bargaining." (Emphasis added.) MCOFU, 
41 7 Mass. at 9. 

tions Board cases cited by the Common- 
wealth in its brief and found them inapposite. - - 

The remainder of the case argued on appeal by 
successor counsel for the Commonwealth looks 
nothing like the one presented to the board. Review 
pursuant to G. L. c. 30A is not the time to insert new 
issues into the case, especially those requiring statu- 
tory interpretation best left to the commission's ex- 
pertise in the [***9] first instance. See Massachu- 
setts Org, of State Engrs. & Scientists v. Labor Re- 
lations Commn., 389 Mass. 920, 924, 452 N.E.2d 
11 17 (1983). We deem any arguments raised for the 
first time in this appeal waived. See McCormick v. 
Labor Relations .Commn., 412 Mass. 164, 166, 588 
N.E.2d 1 (1992); Anderson v. Commonwealth Em- 
ployment Relations Bd., 73 Mass. App. Ct. 908, 909 
n. 7, 899 N.E.2d 901 (2009). 

The Supreme Judicial Court's decision in Were we to reach the merits if the Common- 

MCOFU did not reach any issue regarding impact wealth's arguments, [*96] we would find them 

bargaining because that requirement was not dis- lacking in substance. Where a non-negotiable deci- 
sion may be implemented in various ways, the pub- puted by the parties. Moreover, the court was care- 

ful to distinguish [**472] the non-negotiable sub- lic employer may be required to engage in impact 

ject from the negotiable subject to which the man- bargaining with the union. See Lynn v. Labor Rela- 

datory duty to bargain attached. This language sup- tions Commn., 43 Mass. App. Ct. 172, 179-180, 681 

ports the commission's determination here that the N.E.2d 1234 (1997). While we agree that the Com- 

Commonwealth had the duty to bargain over the monwealth as employer had no discretion regarding 

impact of the mandatory withholding on wages. its obligation to follow the tax laws, it did possess a 
fair amount of discretion and control regarding the 



precise tax treatment of the excess value of the 
fringe benefits. Given this measure of discretion, 
detailed below, the impact of the implementation on 
wages was not, as the Commownealth argues, "in- 
separable" from the non-negotiable, legally required 
implementation of the withholding itself. 

Although the Commonwealth, as employer, was 
required [***lo] to implement reporting and with- 
holding for employer-provided parking in 2000, 
much of the implementation process was left to its 
discretion. For example, for tax and withholding 
purposes, the IRS rules permitted employers to treat 
the fringe benefits as paid on a pay period, quar- 
terly, semiannual, annual, or other basis. See I.R.S. 
Notice 94-3, 1994-1 C.B. 327, 331. 

9 In passing, we note that the only limit 
placed upon the employers' discretion in this 
regard was the requirement that the benefits 
be treated as paid no less frequently than an- 
nually. Moreover, under the IRS's special ac- 
counting rule, employers could treat the 
value of the taxable noncash fringe benefits 
provided during the last two months of the 
calendar year as paid in the following year. 
The 'tax option selection form undercuts the 
Commonwealth's argument that there was no 
impact on wages within its control and only 
one way to implement the tax mandate. We 
note that the two most advantageous meth- 
ods for employees (choosing December 3 1, 
2000, as the date on which the benefit was 
paid, and deferral) were not offered to the 
union members. 

[**473] The timing of the withholdings was 
not the only area in which the Commonwealth had 
[***Ill control. As explained in IRS guidelines, the 
Commonwealth could have charged the union 
members directly for the excess value per month, 
thereby avoiding the tax and withholding require- 
ments altogether. The IRS also permitted employers 
to either add the value of the fringe benefits to regu- 
lar wages for a payroll period and to calculate in- 
come tax withholding on that total, or to withhold 
income tax on the value of the fringe benefit at the 
flat twenty-eight percent rate applicable to supple- 
mental wages. In light of all these choices, we reject 
the [*97] Commonwealth's assertion that there 

was nothing to discuss during any bargaining ses- 
sion. 10 

10 It is true, as the Commonwealth points 
out, that if there is a conflict between the 
terms of a collectively bargained agreement 
and the terms of any statutes not listed in G. 
L. c. 150E, J 7(d), such as the tax laws, the 
terms of the latter will prevail. No bargaining 
about those terms is required. See School 
Comm. of Newton v. Labor Relations 
Commn., 388 Mass. at 566. Application of 
those principles does not assist the Com- 
monwealth here, where no conflict has been 
shown. 

As discussed above, the Commonwealth had 
discretion and control under the tax [***I21 laws 
over the method of implementing the withholding 
for the employer-provided benefits. The tax statutes 
did not prohibit employers from bargaining about 
this issue. Absent such a conflict, or an undermin- 
ing of the purpose of the tax laws by collective bar- 
gaining, the Commonwealth was not excused from 
the general rule requiring bargaining with respect to 
the terms and conditions of employment. 

The Commonwealth argues that any impact on 
the union members' wages from the implementation 
was immaterial, thereby excusing it from bargain- 
ing. The Commonwealth's reliance upon West 
Bridgewater Police Assn. v. Labor Relations 
Commn., 18 Mass. App. Ct. 550, 468 N. E.2d 659 
(1984), is misplaced. There, this court upheld the 
commission's determination that unscheduled, ir- 
regular overtime was a peripheral matter not im- 
pinging directly on wages and not a condition of 
employment within the meaning of G. L, c. 150E, § 
6. See 18 Mass. App. Ct. at 553-554. In its decision, 
the commission had distinguished the regular pay- 
ment of extra compensation for working regular 
overtime shifts, which would be a condition of em- 
ployment requiring bargaining. Id. at 554. This 
court noted that in other contexts, in determining 
whether [***I31 a payment rose to the level of a 
term of employment, the distinguishing factor was 
the regularity of the compensation. Id. at 554-555. 

Here, the application of the tax laws directly in- 
creased the union members' gross taxable wages 
and caused a loss of approximately $ 300 in regular 
annual take home pay. While the employer might 



think differently, from the employees' perspective, 
the loss of $300 cannot be described as immaterial. 
There is no more fundamental term or condition of 
employment than pay. The Commonwealth has 
provided no authority for its assertion that this 
amount was "negligible." 

[**474] [*98] The Commonwealth has failed 
to establish that the commission's decision was con- 
trary to any public policy. In the Commonwealth's 
view, given the protracted nature of collective bar- 
gaining and the "indefinite" delay until resolution or 
impasse, the imposition of a pre-implementation 
duty to bargain would subvert the tax laws and sub- 
ject the Commonwealth and the union members to 
penalties. This argument is not supported by the 
stipulated facts and is entirely speculative. 

Although the increase in parking rates triggered 
the mandatory reporting and withholding require- 
ments for calendar year 2000, [***I41 the Com- 
monwealth had the entire year to implement those 
changes. Nothing in the tax laws required imple- 
mentation by January 1, 2000. Thus, the Common- 
wealth had no looming deadline outside its control 
or exigent circumstances that might have excused 
the decision to implement the changes without bar- 
gaining. Moreover, because the Commonwealth did 
not give the union the opportunity to negotiate, it 
cannot establish the length of the delay caused by 
the bargaining. If the Commonwealth had agreed to 

bargain and no resolution or impasse was in sight as 
the implementation deadline approached, under 
longstanding commission precedent, the Common- 
wealth could have imposed a reasonable negotiation 
deadline, implemented the withholding, and contin- 
ued post-implementation bargaining without run- 
ning afoul of its obligations under G. L. c. 150E. 
See Town of Plymouth, 26 M.L.C. 220, 223-224 
(2000). 

For the first time in 2000, the union members 
were taxed, through an increase in their gross 
wages, for some of their parking privileges. The 
Commonwealth asked them to choose from with- 
holding choices selected solely by the Common- 
wealth without any input from their union. The un- 
ion had the right to expect the [***IS] Common- 
wealth to discuss the fairness of the implementation 
process and the withholding choices available to the 
union members. The topics open for bargaining 
were limited in scope. Cast in this light, the Com- 
monwealth's decision to drag this case out through 
the appellate process rather than sitting down for a 
negotiating session with the union is not only per- 
plexing, but also imprudent and wasteful. 

The decision and order of the commission are 
affirmed. 

So ordered. 
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OPINION 

[*472] [**441] SPINA, J. On May 25,2006, 
ten taxpayers (taxpayers) of the city of Newton 
(Newton) commenced this action for declaratory 
[*473] and injunctive relief in the Superior Court, 
challenging the legality of Newton's appropriation 
of $765,825 in funds pursuant to the Massachusetts 
Community Preservation Act (CPA), G. L. c. 44B, 

for various projects at Stearns Park and Pellegrini 
Park (collectively, the parks). The taxpayers sub- 
sequently filed a motion for summary judgment on 
the grounds that the proposed projects did not fall 
within the purview of the CPA and, therefore, could 
not be funded under that statutory [***2] enact- 
ment. The motion judge agreed and granted sum- 
mary judgment to the taxpayers. Newton appealed, 
and we granted its application for direct appellate 
review. For the reasons that follow, we now affirm. 
3 

2 General Laws c. 40, $ 53, provides that 
ten taxpayers of a municipality may bring 
suit to enforce laws relating to the expendi- 
ture of tax money by local officials. See Ed- 
wards v. Boston, 408 Mass. 643, 646, 562 
N.E.2d 834 (1990), and cases cited. 
3 We acknowledge the amicus brief filed by 
the town of Acton. 

The CPA, enacted by the Legislature on Sep- 
tember 14, 2000, see St. 2000, c. 267, provides a 
method for municipalities to fund "the acquisition, 
creation and preservation of open space, the acqui- 
sition, creation and preservation of historic re- 
sources and the creation and preservation of com- 
munity housing." G. L. c. 44B, $ 2. Given the 
"enormous pressures faced by rural and suburban 
towns presented with demands of development, and 
that towns may seek to prevent or to curtail the vis- 
ual blight and communal degradation that growth 
unencumbered by guidance or restraint may occa- 
sion," a municipality may seek to preserve its char- 
acter and natural resources by, among other actions, 
accepting the provisions [***3] of the CPA in an 



effort to "limit growth by physically limiting the 
amount of land available for development." Zuck- 
erman v. Hadley, 442 Mass. 511, 51 7-518, 813 
N E. 2d 843 (2004). 

The CPA states that "[slections 3 to 7, inclu- 
sive, shall take effect in any city or town upon the 
approval by the legislative body and their accep- 
tance by the voters of a ballot question as set forth 
in this section." G. L. c. 44B, § 3(a). Notwith- 
standing any contrary laws, "the legislative body 
may vote to accept [*474] sections 3 to 7, inclu- 
sive, by approving a surcharge on real property of 
not more than 3 per cent of the real estate tax levy 
against real property, as determined annually by the 
board of assessors." G. L. c. 44B, § 3@). The legis- 
lative body, here the board of aldermen of Newton, 
also may vote to accept certain exemptions to the 
imposition of the surcharge. See, e.g., G. L. c. 44B, 
§ 3(e). "Upon approval by the legislative body, the 
actions of the body shall be submitted for accep- 
tance to the voters of a city or town at the next regu- 
lar municipal or state election." G. L. c. 44B, § 3@. 
The voters of Newton accepted G. L, c. 44B, §$3-7, 
in November, 200 1. ' 

4 The Massachusetts Community Preserva- 
tion Act (CPA), [***4] G. L. c. 44B, defines 
the "[llegislative body" as "the agency of 
municipal government which is empowered 
to enact ordinances or by-laws, adopt an an- 
nual budget and other spending authoriza- 
tions, loan orders, bond authorizations and 
other financial matters and whether styled as 
a city council, board of aldermen, town 
council, town meeting or by any other title." 
G. L. c. 44B, f 2. 
5 In Newton, the CPA is funded by a one 
per cent surcharge on the annual real estate 
tax levy. In addition, Newton, like other mu- 
nicipalities that have accepted G. L. c. 44B, 
$§ 3-7, is eligible to receive annual distribu- 
tions from the Massachusetts Community 
Preservation Trust Fund, see G. L. c. 44B, § 
9. 

[**442] After acceptance of G. L, c. 44B, $§ 
3-7, a municipality "shall establish by ordinance or 
by-law a community preservation committee," G. L. 
c. 44B, § 5(a), the task of which is to "study the 
needs, possibilities and resources of the city or town 

regarding community preservation." G. L. c. 44B, § 
5@)(1). Based on the information gathered, after 
consultation with existing municipal boards and 
public informational hearings, "[tlhe community 
preservation committee shall make recommenda- 
tions to the legislative [***5] body for the acquisi- 
tion, creation and preservation of open space; for 
the acquisition, preservation, rehabilitation and res- 
toration of historic resources; for the acquisition, 
creation and preservation of land for recreational 
use; for the acquisition, creation, preservation and 
support of community housing; and for the reha- 
bilitation or restoration of open space, land for rec- 
reational use and community housing that is ac- 
quired or created as provided in this section" (em- 
phasis added). G. L. c. 44B, $5@)(2). After receiv- 
ing the committee's recommendations, the legisla- 
tive body shall take such actions and approve such 
appropriations as it deems necessary to implement 
the recommendations. G. L. c. 44B, $5(d). 

Newton owns and operates the parks, which 
have been used for recreational purposes since be- 
fore the enactment of the CPA. Steams Park is ap- 
proximately 3.5 acres of land, and it [*475] en- 
compasses "both passive and active recreation ar- 
eas, including a large open space with benches, 
game tables, walkways; a basketball court; a little 
league baseball diamond; a tot-lot; swing sets; and 
two tennis courts." Pellegrini Park comprises ap- 
proximately 4.5 acres, and it has "many active rec- 
reation [***6] options including soccer, softball, 
two tennis courts, indoor and outdoor basketball, 
indoor volleyball, and children's play structures." 

On October 3,2005, the Newton parks and rec- 
reation department, together with other interested 
entities, submitted an application to the community 
preservation committee for CPA funds to undertake 
substantial improvements at the parks. These im- 
provements would constitute "Year 1" of a four- 
year project. Newton's community preservation 
committee recommended to the board of aldermen 
of Newton (board) that CPA funds be appropriated 
in accordance with the application. In Newton's 
view, the scope of the work is "designed to improve 
the parks' overall appearance by reorganizing exist- 
ing park facilities, grouping the playground struc- 
tures together, building a new tennis court (for 
Stearns Park) and reconfiguring and relocating the 
basketball courts, improving curb appeal through 



landscaping and [the] addition of new fencing, cre- 
ating new paths, installing water fountains, con- 
structing bleachers, installing additional lighting, 
interpretive signage and picnic tables, and preserv- 
ing the ball fields." The project "contains recreation 
elements to meet the needs [***7] of children and 
adults for both passive and active uses. For chil- 
dren, play areas will be reconstructed with modern 
equipment and low-maintenance rubberized sur- 
faces that reduce injuries from falls. Older children 
and adults will benefit from resurfaced basketball 
and tennis courts and improved soccer and softball 
fields. Passive recreation needs will be satisfied by 
realigned and resurfaced pathways and linkages to 
the street and nearby elderly housing." On May 15, 
2006, the board approved the appropriation of $ 
765,825 in CPA funds for "Year 1" project costs. 
The present action [**443] by the taxpayers 
against Newton ensued. 

6 Of the total appropriation of $ 765,825, 
the sum of $ 762,125 was designated for 
"Recreation Projects," and $ 3,700 was des- 
ignated for "Legal Expenses." 

In considering the taxpayers' motion for sum- 
mary judgment, the judge stated that judicial inter- 
pretation of G. L. c. 44B, § 5@)(2), [*476] was 
determinative of whether CPA funds properly could 
be used for the proposed projects at the parks. The 
judge pointed out that there was no dispute that the 
parks were neither acquired nor created with CPA 

7 funds in the first instance. He declined to adopt 
Newton's construction of [***8] the word "crea- 
tion," stating that because the parks have been dedi- 
cated to recreational uses for some time, predating 
the enactment of the CPA, the proposed projects did 
not "create" land for recreational use. Although 
Newton attempted to characterize some of the pro- 
posed projects as "preservation," ' the judge stated 
that clearly what was planned was "the rehabilita- 
tion and/or restoration" of the parks, in keeping 
with their recreational purposes. Further, the judge 
continued, while the appropriation of CPA funds for 
the "rehabilitation" or "restoration" l o  of land for 
recreational use is permitted under G. L. c. 44B, j' 
5(b)(2), it is permitted only for recreational land 
that was originally acquired or created with CPA 
funds. That, the judge reiterated, did not occur here. 
Accordingly, because Newton's proposed uses for 
the CPA funds did not comport with any of the au- 

thorized uses set forth in f 5(b)(2), the judge con- 
cluded that such funds could not be appropriated for 
the projects at the parks, and the taxpayers were 
entitled to summary judgment. ' I  

7 General Laws c. 44B, § 2, defines 
"[alcquire" as "obtain by gift, purchase, de- 
vise, grant, rental, rental purchase, lease or 
[***9] otherwise," but the term does not en- 
compass "a taking by eminent domain, ex- 
cept as provided in this chapter.'' The CPA 
does not define the term "create." 
8 General Laws c. 44B, J 2, defines 
"[plreservation" as the "protection of per- 
sonal or real property from injury, harm or 
destruction, but not including maintenance." 
The term "[m]aintenanceM is defined as "the 
upkeep of real or personal property." Id. 
9 General Laws c. 44B, § 2, defines 
"[rlehabilitation" as "the remodeling, recon- 
struction and making of extraordinary repairs 
to historic resources, open spaces, lands for 
recreational use and community housing for 
the purpose of making such historic re- 
sources, open spaces, lands for recreational 
use and community housing functional for 
their intended use, including but not limited 
to improvements to comply with the Ameri- 
cans with Disabilities Act and other federal, 
state or local building or access codes." 
10 General Laws c. 44B, § 2, does not de- 
fine the term "restoration." 
1 1  "The standard of review of a grant of 
summary judgment is whether, viewing the 
evidence in the light most favorable to the 
nonmoving party, all material facts have 
been established and the moving party is en- 
titled to [***lo] judgment as a matter of 
law." Cargill, Inc. v. Beaver Coal & Oil Co., 
424 Mass. 356, 358, 676 N.E.2d 815 (1997). 
See Mass. R. Civ. P. 56 (c), as amended, 436 
Mass. 1404 (2002). The moving party bears 
the burden of affirmatively demonstrating 
the absence of a triable issue. See Pederson 
v. Time, Inc., 404 Mass. 14, 17, 532 N. E.2d 
1211 (1989). Any doubts as to the existence 
of a genuine issue of material fact are to be 
resolved against the party moving for sum- 
mary judgment. See Attorney Gen, v. Bailey, 
386 Mass. 367, 371, 436 N.E.2d 139, cert. 



denied, 459 U S .  970, 103 S. Ct. 301, 74 L. 
Ed. 2d 282 (1 982). 

The focus of Newton's appeal is the construc- 
tion of G. L , c. 44B, § 5(b)(2), [*477] which per- 
mits the appropriation of CPA funds "for the acqui- 
sition, creation and preservation of land for recrea- 
tional use." Newton contends that the word "crea- 
tion," which is not defined in G. L. c. 44B, § 2, 
should be construed broadly to include not only the 
creation of physical land for a park, but also the 
creation of new recreational uses within existing 
parks that [**444] would make the areas open and 
accessible to new groups of users, including those 
who are disabled. Such an interpretation, Newton 
continues, would reflect more accurately the inten- 
tion of the CPA to promote recreational spaces 
[***I11 within municipalities. Further, Newton ar- 
gues that the proposed projects at the parks would 
go well beyond the mere maintenance of such real 
property. In Newton's view, given that the projects 
would prevent significant destruction of the green 
spaces, through improved drainage, fencing, and 
curbing, the proposed projects should be consid- 
ered, more accurately, the "preservation" of land for 
recreational use, not the mere maintenance of such 
property for which CPA funds could not be appro- 
priated. 

Our analysis of G. L. c. 44B, is guided by the 
familiar principle that "a statute must be interpreted 
according to the intent of the Legislature ascer- 
tained from all its words construed by the ordinary 
and approved usage of the language, considered in 
connection with the cause of its enactment, the mis- 
chief or imperfection to be remedied and the main 
object to be accomplished, to the end that the pur- 
pose of its framers may be effectuated." Hanlon v. 
Rollins, 286 Mass. 444, 447, 190 N. E. 606 (1 934). 
See Sullivan v. Brookline, 435 Mass. 353, 360, 758 
N.E.2d 110 (2001), and cases cited. Courts must 
ascertain the intent of a statute from all its parts and 
from the subject matter to which it relates, and must 
interpret the statute [***I21 so as to render the leg- 
islation effective, consonant with sound reason and 
common sense. See Champigny v. Commonwealth, 
422 Mass. 249, 251, 661 IV. E.2d 931 (1996); Pen- 
tucket Manor Chronic Hosp., Inc, v. Rate Setting 
Comm'n, 394 Mass. 233, 240, 475 N.E.2d 1201 
(1985). Words that are not defined in a statute 
should be given their usual and accepted [*478] 

meanings, provided that those meanings are consis- 
tent with the statutory purpose. See Commonwealth 
v. Zone Book, Inc., 372 Mass. 366, 369, 361 N.E.2d 
1239 (1977); Kemble v. Metropolitan Dist. Com- 
m 'n, 49 Mass. App. Ct. 165, 166, 727 N. E.2d 529 
(2000). "We derive the words' usual and accepted 
meanings from sources presumably known to the 
statute's enactors, such as their use in other legal 
contexts and dictionary definitions." Common- 
wealth v. Zone Book, Inc., supra. 

It is significant in this case that the parks have 
been devoted to recreational uses since before the 
enactment of the CPA. Contrary to the statutory 
construction proposed by Newton, the appropriation 
of CPA funds pursuant to the language of G. L. c. 
44B, § 5@)(2), is for the creation of land for recrea- 
tional use, not the creation of new recreational uses 
on existing land already devoted to that purpose. 
The word "create" means "[tlo bring into [***I31 
being" or "to cause to exist." Black's Law Diction- 
ary 366 (6th ed. 1990). Land for recreational use is 
not being created where a municipality chooses 
simply to enhance or redevelop that which already 
exists as such. However, to the extent that a mu- 
nicipality chooses to convert land that had been 
used for a purpose other than recreational use, in- 
cluding blighted land, or land that, at some point in 
the past, ceased to exist for recreational purposes, 
that action by the municipality would constitute the 
creation of land for recreational use, and CPA funds 
could be appropriated for the necessary costs of the 
project. Such statutory construction is in keeping 
with an underlying principle of the CPA to preserve 
the character and natural resources of a municipal- 
ity, particularly its open space, in the face of grow- 
ing urbanization and development. See G. L. c. 44B, 
§ 2 (defining "[olpen space" as including "land for 
recreational use"). It also constitutes a recognition 
that in many communities there simply is little 
available open [**445] space, but that real prop- 
erty no longer being used for its original purpose 
can be transformed to create a new purpose, such as 
recreational use. 

As to Newton's [***I41 contention that its pro- 
posed projects at the parks constitute the "preserva- 
tion" of land for recreational use, we conclude that 
the work for which Newton has sought CPA funds 
is not designed for the "protection o f .  . . real prop- 
erty from injury, harm or destruction." G. L. c. 44B, 



$ 2. Rather, Newton has requested the appropriation 
of CPA funds for extensive improvements and up- 
grades to the parks. Projects of this [*479] nature 
are not encompassed by the statutory definition of 
"preservation." 

In its application to the community preservation 
committee, Newton stated that, over the years, en- 
hancements had been made to the parks with funds 
from both the parks and recreation department and 
the community development block grant program, 
including the installation of new light fixtures, 
game tables, and benches, the purchase of new play 
equipment, the construction of a retaining wall and 
fence, the partial paving of a parking lot, and the 
planting of new trees. While, in Newton's view, the 
improvements had left the parks "in passable condi- 
tion," neighborhood residents did not feel that the 
parks were "fully meeting the recreational needs of 
the community." Newton's goals with respect to the 
proposed [***I51 projects are to maximize recrea- 
tional opportunities; improve accessibility; bring an 
orderly flow to the fragmented sections of the 
parks; enhance beautification; use better materials 
to raise standards of safety and cleanliness; increase 
park usage; improve signage, decorative fencing, 
and landscaping; provide more seating throughout 
the parks; and boost the spirit and involvement of 
the neighborhood community. 

Newton is not seeking to "preserve" the parks 
by protecting them from decay and destruction, see 
G. L. c. 44B, $ 2, but to improve substantially the 
parks' over-all quality, attractiveness, and usage. 
We agree with the motion judge 'that the proposed 
projects set forth in Newton's application to the 
community preservation committee fall more 
squarely within the definition of "rehabilitation," 
which includes "the remodeling, reconstruction and 
making of extraordinary repairs" to "lands for rec- 
reational use" so that they will be "functional for 
their intended use, including but not limited to im- 
provements to comply with the Americans with 
Disabilities Act." G. L. c. 44B, $ 2. However, the 
appropriation of CPA funds for the parks' "rehabili- 
tation" is not permitted under G. L, c. 44B, § 5(b)(2) 
[***I61 , where, as here, it is undisputed that the 
parks were not acquired or created with such funds 
in the first instance. 12 

12 The parties do not discuss the appropria- 
tion of CPA funds for the "acquisition" of 
land for recreational use, as permitted under 
G. L. c. 44B, $ 5(b)(2). Nonetheless, pursu- 
ant to G. L. c. 44B, $ 2, a municipality can 
"[alcquire" land for recreational use "by gift, 
purchase, devise, grant, rental, rental pur- 
chase, lease or otherwise" (emphasis added). 
In its simplest form, this language means that 
a municipality can, for example, purchase 
real property for the specific purpose of de- 
voting it to recreational use. Alternatively, 
the word "otherwise" is broad enough to in- 
clude a "transfer" of land for recreational 
use. In that situation, real property already 
owned by a municipality and designated for 
a particular purpose could be "acquired" for 
recreational use, a wholly different purpose, 
by transferring it from one municipal entity 
to another. See G. L. c. 40, J15A (whenever 
board or officer having charge of land, with 
certain exceptions, determines that land is no 
longer needed for particular purpose, legisla- 
tive body may transfer care, custody, man- 
agement, [***I71 and control of such land 
to another board or officer for another mu- 
nicipal purpose); Harris v. Wayland, 392 
Mass. 23 7, 242-243, 466 N.E.2d 822 (1984). 
See also D.A. Randall & D.E. Franklin, Mu- 
nicipal Law and Practice $ 27.3 (5th ed. 
2006) (control and use of municipal prop- 
erty). 

[**446] Newton next asserts that the judge 
erred in allowing the [*480] taxpayers' motion for 
summary judgment where, in Newton's view, there 
were disputed issues of material fact. In particular, 
Newton points out that it provided an affidavit from 
its community development planner in which she 
stated that the proposed projects for the parks in- 
clude significant aspects of both "creation" and 
"preservation" within the meaning of the CPA. As 
such, Newton continues, it was improper for the 
judge to decide the matter without a trial on the 
merits. We disagree. Contrary to Newton's asser- 
tion, whether the proposed projects constitute the 
creation and preservation of land for recreational 
use, as set forth in G. L. c. 44B, is a question of 
law, not one of fact. The nature of the projects is as 
Newton has extensively described them in its appli- 
cation for CPA funds. Whether the appropriation of 



CPA funds for these projects is permissible under 
the [***I81 provisions of G. L. c. 44B is a question 
of statutory interpretation for a court to decide. 13 

See Boston Police Patrolmen's Ass'n v. Boston, 435 
Mass. 718, 71 9, 761 N. E.2d 479 (2002). 

13 We also have been urged to specify that 
our interpretation of G. L. c. 44B, § 5( b)(2), 
will be applied prospectively such that our 
ruling will have no effect on CPA appropria- 
tions already expended by municipalities 
throughout the Commonwealth. This issue 
has not been raised by the parties, and we re- 
serve opinion on the matter until it is prop- 

erly presented. In any event, an action by ten 
taxpayers under G. L. c. 40, J' 53, is subject 
to laches, see Zeitler v. Hinsdale, 5 Mass. 
App. Ct. 778, 359 N.E.2d 1315 (1977), and 
must be brought before obligations are in- 
curred by a municipality. See G. L. c. 40, § 
53 ("ten taxable inhabitants" entitled to relief 
in equity if town is "about to" raise or ex- 
pend money, or incur obligations); Kapinos 
v. Chicopee, 334 Mass. 196, 198, 134 N.E.2d 
548 (1 956). 

Judgment aflrmed. 
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OPINION 

[**723] [*I651 COWIN, J. In this case, we 
are asked to consider whether a charge assessed by 
certain municipalities for the issuance of a [*I661 
burial permit is a lawful fee or an unlawful tax. The 
Appeals Court, applying our decision in Emerson 
College v. Boston, 391 Mass. 415, 462 N.E.2d 1098 
(1984) (Emerson College), held that the burial per- 
mit charge was [***2] an unlawful tax. See Silva v. 
Attleboro, 72 Mass. App. Ct. 450, 455, 892 N.E.2d 
792 (2008). We conclude that it is a valid regulatory 
fee. 

Background. General Laws c. 114, § 45, re- 
quires that any funeral director seeking to dispose 
of the body of a deceased person must obtain a bur- 
ial permit from the board of health or the clerk of 
the municipality in which the decedent died. The 
statute requires that a person seeking the burial 
permit must present both a death certificate and "a 
satisfactory written statement containing the facts 
required [**724] by law to be returned and re- 
corded" in order for the burial permit to issue. The 
municipality must issue the burial permit upon re- 
ceipt of the statement and certificate required by the 
statute. See id. Some municipalities, including the 
defendants, exact a monetary charge to issue these 
burial permits. These amounts are deposited in each 
of the defendants' general revenue funds. The 
amounts constitute a relatively small portion of the 
budget of each defendant's board of health, and are 
roughly proportional to the cost of compensating 
municipal employees for their time in receiving and 
examining the death certificates, issuing the burial 
permits, and record-keeping [***3] associated with 
the process. 



The plaintiff is a licensed funeral director oper- 
ating his business in the city of Fall River and sur- 
rounding communities throughout Bristol County. 
He brought this action seeking declaratory and in- 
junctive relief against the defendants, claiming that 
the burial permit fees are illegal taxes. * After a 
jury-waived trial, a Superior Court judge ruled for 
the defendants. Applying the Appeals Court's deci- 
sion in Silva v. Fall River, 59 Mass. App. Ct. 798, 
807, 798 N.E.2d 297 (2003), see note 2, supra, the 
judge concluded that the burial permit charges are 
not exacted in exchange for any particularized 
benefit that is not also provided to other members 
[*I671 of the community. He also decided that 
payment of the charges was mandatory rather than 
voluntary. The judge found, however, that the de- 
fendants "incurred significant expenses in issuing, 
processing and regulating burial permits," and that 
"the fee charged is reasonable and is used to cover 
these expenses." He therefore concluded that the 
burial permit charges were permissible fees in- 
tended to defray costs associated with the permit 
process and were not unlawful taxes. 

2 The plaintiff previously brought a similar 
action against [***4] the city of Fall River. 
On appeal, the Appeals Court, also relying 
on Emerson College v. Boston, 391. Mass. 
415, 424-425, 462 N.E.2d 1098 (1984), con- 
cluded that the summary judgment record es- 
tablished that Fall River's burial permit 
charges were unlawful taxes. See Silva v. 
Fall River, 59 Mass. App. Ct. 798, 807, 798 
N. E. 2d 297 (2003). 

As stated, the Appeals Court reversed. See Silva 
v. Attleboro, supra at 455. That court determined 
that the judge had given improper weight to the fact 
that the burial permit charges were reasonably pro- 
portional to the costs incurred by the defendants. Id. 
Because "the issuance of burial permits has a shared 
public benefit and . . . the services provided are in- 
voluntary in a way that is distinct from the typical 
regulatory fee," the Appeals Court held that the bur- 
ial permit charges were not valid regulatory fees but 
improper taxes. Id. We granted further appellate 
review. 3, We affirm the [**725] Superior Court 
judgment. 

3 The city of Taunton did not apply for fur- 
ther appellate review, and the adjudication of 

,its rights are thus not before us. See Bradford 
v. Baystate Med. Ctr., 415 Mass. 202, 205, 
613 N.E.2d 82 (1993). 
4 The record does not show that the plain- 
tiff has presently been assessed burial permit 
[***5] charges by any of the defendants. 
None of the parties has addressed the ques- 
tion whether a justiciable controversy exists 
for the purposes of the declaratory judgment 
statute. We hesitate to reach an issue where 
the potential harm to the plaintiff is merely 
speculative or hypothetical. See Supreme 
Council of the Royal Arcanum v. State Tax 
Comm'n, 358 Mass. I l l ,  113, 260 N.E.2d 
822 (1970). However, the record in this case 
indicates that the plaintiff sometimes pro- 
vides burial arrangements for those who re- 
side in Fall River but die in the defendant 
municipalities, and that the defendants regu- 
larly exact burial permit charges from such 
providers. Even were we to conclude that the 
question is not properly before us, we have 
discretion to consider it. The question has 
been fully briefed and is likely to arise again, 
the opposing interests are adequately repre- 
sented, the relevant facts are not in dispute, 
and judicial resolution will put this contro- 
versy to rest. See Sierra Club v. Commis- 
sioner of the Dep't of Envtl. Mgt., 439 Mass. 
738, 745, 791 N.E.2d 325 (2003); Newton v. 
Department of Public Utils., 367 Mass. 667, 
669, 328 N. E.2d 885 (1975). 
5 We acknowledge the amicus briefs of the 
Attorney General and the City Solicitors and 
Town [* **6] Counsel Association. 

Discussion. We accept the judge's findings of 
fact unless there is clear error. See Marlow v. New 
Bedford, 369 Mass. 501, 508, 340 N.E.2d 494 
(1976). However, "we scrutinize without deference 
the legal standard which the judge applied to the 
facts." Kendall v. [*I681 Selvaggio, 413 Mass. 
619, 621, 602 N.E.2d 206 (1992). "A municipality 
does not have the power to levy, assess, or collect a 
tax unless the power to do so in a particular instance 
is granted by the Legislature." Commonwealth v. 
Caldwell, 25 Mass. App. Ct. 91, 92, 515 N.E.2d 589 
(1987). See Opinion of the Justices, 378 Mass. 802, 
810 n. 10, 393 N.E.2d 306 (1979), citing art. 2 of the 
Amendments to the Massachusetts Constitution, as 
appearing in art. 89, $8 1, 6 and 7 ("Cities and 



towns have no independent power of taxation"). 
The plaintiff has the burden of proving the invalid- 
ity of the exaction. See Nuclear Metals, Inc. v. Low- 
Level Radioactive Waste Mgt. Bd., 421 Mass. 196, 
201, 656 N.E.2d 563 (1995) (nuclear Metals); 
Southview Coop. Hous. Corp, v. Rent Control Bd. 
of Cambridge, 396 Mass. 395, 403, 486 N.E.2d 700 
(1985) (Southview). Although we give some defer- 
ence to the defendants' classification of the burial 
permit charge as a fee, "[ulltimately" the nature of a 
monetary exaction "must be determined [***7] by 
its operation rather than its specially descriptive 
phrase." Emerson College, supra at 424, quoting 
Thomson Elec. Welding Co. v. Commonwealth, 275 
Mass. 426, 429, 1 76 N. E. 203 (1931). 

In distinguishing fees from taxes, we have 
noted that fees tend to share common traits. Fees, 
unlike taxes, "are charged in exchange for a particu- 
lar governmental service which benefits the party 
paying the fee in a manner 'not shared by other 
members of society."' Emerson College, supra, 
quoting National Cable Television Ass'n v. United 
States, 415 US, 336, 341, 94 S. Ct. 1146, 39 L. Ed. 
2d 370 (1974). Fees "are paid by choice, in that the 
party paying the fee has the option of not utilizing 
the governmental service and thereby avoiding the 
charge." Emerson College, supra at 424-425. Fi- 
nally, the charges "are collected not to raise reve- 
nues but to compensate the governmental entity 
providing the services for its expenses." Id. at 425. 
Valid fees fall into one of two categories: "user 
fees, based on the rights of the entity as proprietor 
of the instrumentalities used . . . or regulatory fees 
(including licensing and inspection fees), founded 
on the police power to regulate particular busi- 
nesses or activities." Id. at 424, citing Opinion of 
the Justices, 250 Mass. 591, 597, 602, 148 N.E. 889 
(1 925). 

The [***8] plaintiff argues that the burial per- 
mit charges are not fees, but are rather taxes that the 
defendants lack statutory or constitutional authority 
to levy. Relying on Emerson College, supra at 424- 
425, and Silva v. Fall River, 59 Mass. App. Ct. 798, 
807, [*I691 798 N.E.2d 297 (20031, the plaintiff 
argues that the burial permit fees lack the essential 
characteristics of fees because, according to the 
analysis prescribed in the Emerson College deci- 
sion, the charges are not exacted in exchange for a 
particular governmental [**726] service that bene- 

fits the permit seeker in a manner not shared by 
other members of society; they are not voluntarily 
incurred because a burial permit is required for the 
plaintiff to dispose of a body in a lawful manner; 
and they are not charged in order to compensate the 
municipalities for their expenses, but rather are in- 
tended to raise general revenue because the pro- 
ceeds are deposited into the general fund of each of 
the defendants. 

We do not agree. Although a municipality has 
no independent power of taxation, it may assess, 
levy, and collect fees when the Legislature has au- 
thorized it to do so, provided that those fees are rea- 
sonable and proportional. See Commonwealth v. 
Caldwell, supra. [***9] Here, the defendants are 
required to issue the burial permits in question pur- 
suant to G. L. c. 114, § 45, and are authorized, pur- 
suant to G. L. c. 40, § 22F, to defray these expenses 
by charging a reasonable fee. In pertinent part, the 
latter statute provides: 

"Any municipal board or officer 
empowered to issue a license, permit, 
certificate, or to render a service or 
perform work for a person or class of 
persons, may, from time to time, fix 
reasonable fees for all such licenses, 
permits, or certificates issued pursuant 
to statutes or regulations wherein the 
entire proceeds of the fee remain with 
such issuing city or town, and may fix 
reasonable charges to be paid for any 
services rendered or work performed 
by the city or town or any department 
thereof, for any person or class of per- 
sons . . . ." ' 

[*I701 G. L. c. 40, § 22F. The trial judge found 
that the defendants incur significant expenses in 
issuing said permits, and the evidence supports his 
finding. The parties stipulated in their statements of 
agreed facts that the amounts charged by the defen- 
dants for the issuance of burial permits are reasona- 
bly proportional to the amounts expended by their 
boards of health in administering the permit 
[***lo] process. All the statutory conditions re- 
quired under G. L. c. 40, § 22F, have therefore been 
satisfied. 



6 The Legislature is empowered "to impose 
and levy proportional and reasonable as- 
sessments, rates, and taxes, upon all the in- 
habitants of, and persons resident, and estates 
lying, within the . . . [C]ommonwealth." Part 
11, c. 1, 1, art. 4, of the Constitution of the 
Commonwealth. Opinion of the Justices, 220 
Mass. 613, 618-619, 108 N.E. 570 (1915). 
Compare C & S Wholesale Grocers, Inc. v. 
WestJield, 436 Mass. 459, 461-464, 766 
NE.2d 63 (2002) (considering whether im- 
position of tax by municipality on real prop- 
erty improvements was excessive and dis- 
proportionate), with Sears v. Aldermen of 
Boston, 173 Mass. 71, 75-79, 53 N.E. 138 
(1899) (considering whether municipal as- 
sessment for watering of city streets is pro- 
portional and reasonable). 
7 The provisions of the statute "may be ac- 
cepted in a city by a vote of the city council, 
with the approval of the mayor if so required 
by law, and in a town by vote of the town 
meeting, or by vote of the town council in 
towns with no town meeting." G. L. c. 40, $ 
22F. There is no dispute that the defendants 
have adopted J 22F. 
8 Both New Bedford and Taunton argued in 
their briefs to the [***Ill Appeals Court 
that the burial permit charges are permissible 
because they are authorized by G. L, c. 40, j 
22F. New Bedford has renewed this argu- 
ment in its brief here. By contrast, Attleboro 
did not argue this point to the Appeals Court 
and, as we have mentioned, see note 3, su- 
pra, Taunton did not apply for further appel- 
late review in this case. However, there is no 
logical reason why our conclusion that the 
burial permit charges are lawful fees author- 
ized by the statute should not apply to all the 
defendants. "[Tlhe issues raised here present 
only questions of law," the relevant facts are 
identical with respect to each of the defen- 
dants, the plaintiff has responded to the J 
22F argument in his briefs, and the issue 
"implicate[s] the [power] of numerous [mu- 
nicipalities]" to impose fees for the issuance 
of required permits and licenses. See Alt- 
schuler v. Boston Rent Bd., 12 Mass. App. 
Ct. 452, 460, 425 N. E.2d 781 (1981), S.C. 
386 Mass. 1009, 438 N. E.2d 73 (1 982). 

[**727] In addition, the reasoned application 
of the factors discussed in Emerson College, and 
subsequent cases demonstrates that the burial per- 
mit charges are valid regulatory fees, not taxes. As 
to the first factor, we are not persuaded that funeral 
directors [***I21 who pay the burial permit 
charges receive no special benefit that other mem- 
bers of society do not. Contrast Silva v. Fall River, 
supra at 802-804. We have long held that the Legis- 
lature may authorize a municipality to impose a 
reasonable fee to defray the cost of issuing a license 
that the municipality lawhlly requires for one to 
engage in a particular activity. See Southview, su- 
pra at 398-402; Commonwealth v. Plaisted, 148 
Mass. 375, 382, 19 N. E. 224 (1889). The Appeals 
Court's analysis in this case overlooks a crucial dis- 
tinction between proprietary fees and regulatory 
fees, i.e., that the particularized benefit provided in 
exchange for the latter is the existence of the regu- 
latory scheme whose costs the fee serves to defray. 
Regulatory fees are founded on the State's police 
power to regulate a particular activity or business, 
Emerson [*I711 College, supra at 424, and serve 
regulatory purposes either "directly by, for exam- 
ple, deliberately discouraging particular conduct by 
making it more expensive," or indirectly by defray- 
ing an agency's regulation-related expenses. Nu- 
clear Metals, supra at 201-202, quoting Sun Juan 
Cellular Tel. Co, v. Public Serv. Comm'n of P.R., 
967 F.2d 683, 685 (1st Cir. 1992). 

The [***I31 burial permit charges are regula- 
tory fees, not proprietary fees. These charges are 
founded upon the State's police power to regulate 
the disposal of dead bodies in a manner that pre- 
serves the public health, safety and welfare. See 
Wyeth v. Board of Health of Cambridge, 200 Mass. 
474, 479 (1909). They are not exacted in exchange 
for the use of the defendants' property, but are "im- 
posed by an agency upon those subject to its regula- 
tion." Nuclear Metals, supra at 201, quoting Sun 
Juan Cellular Tel. Co. v. Public Serv. Comm'n of 
P.R., supra. In exchange for payment of the burial 
permit charges, funeral directors and their clients 
(on whose behalf the former act) receive particular- 
ized benefits in the form of a well-regulated indus- 
try for the disposal of human remains. The admini- 
stration of the burial permit process by municipal 
boards of health provides assurances that the dece- 
dent's body is disposed of properly. The process 
also helps to police the industry by allowing the 



board of health to ensure that funeral directors have 
complied with applicable regulations governing the 
disposition of human remains and to take action 
against those who do not. Law-abiding funeral di- 
rectors are thus [***I41 spared from having to 
compete at a disadvantage against those who flaunt 
the rules governing their profession. See Nuclear 
Metals, supra at 204-205. 

We turn our attention to the second Emerson 
College factor, voluntariness. Emerson College, 
supra at 424-425. We conclude that the Appeals 
Court erred in applying this criterion to the present 
case, and that the role of the voluntariness factor in 
Emerson College is limited to the particular factual 
context of that case. The Emerson College decision 
dealt with purported proprietary fees in the form of 
assessments of certain large buildings for aug- 
mented fire services. See id. at 419-423, 425. The 
burial permit charges at issue here, however, are 
regulatory (""7281 rather than proprietary in na- 
ture. The second factor of the Emerson College de- 
cision should not be understood as having described 
the [*I721 essential characteristics shared by all 
fees, both regulatory and proprietary. Nothing in 
that case suggests that whether a charge is incurred 
voluntarily is relevant in the regulatory fee context. 

Massachusetts cases decided since Emerson 
9 College, which we cite in the margin, have consis- 

tently given less weight to the voluntariness factor. 
Other jurisdictions [***I51 have abandoned it as 
unhelpful in determining whether a charge is a fee 
or a tax, in part because "citizens routinely incur 
different levels of compulsory taxation based on the 
voluntary choices they make." Hill v. Kemp, 478 
F.3d 1236, 1252-1253 (1 0th Cir. 2007). An alterna- 
tive test to that discussed in Emerson College fo- 
cuses instead on "whether the charge (1) applies to 
the direct beneficiary of a particular service, (2) is 
allocated directly to defraying the costs of provid- 
ing the service, and (3) is reasonably proportionate 
to the benefit received." State v. Medeiros, 89 Haw. 
361, 367, 973 P.2d 736 (1999). We need not con- 
sider whether to follow the courts of these jurisdic- 
tions with respect to proprietary charges. We decide 
only that, although relevant in the context of pro- 
prietary fees, the question whether a regulatory 
charge is voluntarily incurred is of no relevance in 
determining whether that charge is a fee or a tax. 

9 See 'Nuclear Metals, Inc. v. Low-Level 
Radioactive Waste Mg% Bd., 421 Mass. 196, 
206, 656 N.E.2d 563 (1995) (in regulatory 
fee context, "element of choice is not a com- 
pelling consideration which can be used to 
invalidate an otherwise 1egitimat.e charge"); 
Bertone v. Department of Public Utils., 41 1 
Mass. 536, 549, 583 N.E.2d 829 (1992) 
[***I61 (fees are not taxes even if they must 
be paid in order to enjoy right to develop 
one's land); Southview Coop. Hous. Corp. v. 
Rent Control Bd. of Cambridge, 396 Mass. 
395, 402, 486 N.E.2d 700 (1985) (although 
landlords who believe they are not receiving 
fair rents and want individual rent adjust- 
ments must pay fees, "[sluch charges, if rea- 
sonably calculated to do nothing more than 
compensate a governmental agency for its 
services, are fees, not taxes, even though 
they must be paid in order that a right may be 
enjoyed"); Baker v. Department of Envtl. 
Protection, 39 Mass. App. Ct. 444, 446, 657 
N.E.2d 480 (1995) ("The requirement of 
choice does not focus on whether it is purely 
voluntary, but whether the charge benefits 
those regulated in a manner distinguishable 
from the benefits at large"); Berry v. Dan- 
vers, 34 Mass. App. Ct. 507, 512 n.6, 613 
N.E.2d 108 (1993) (voluntariness factor is 
"arguably only subsidiary to, and an addi- 
tional manifestation of, the analytically more 
comprehensive first factor, particularized 
private rather than general public benefit"). 

Finally, the plaintiff argues, as mentioned, that 
the burial permit charges lack the third characteris- 
tic of permissible fees described in Emerson Col- 
lege, i.e., that the charges [***I71 are revenue- 
raising rather than compensatory because the pro- 
ceeds are [*I731 deposited into each defendant's 
general fund. See Emerson College, supra at 425. 
That the amounts collected from the receipt of bur- 
ial permit charges are deposited in a general fund 
instead of a fund for a particular purpose "is of 
weight in indicating that the charge is a tax," but it 
is "not decisive." Id. at 427, quoting P. Nichols, 
Taxation in Massachusetts 7 (3d ed. 1938). Accord 
WB&T Mtge. Co. v. Assessors of Boston, 451 Mass. 
716, 720, 889 N.E.2d 404 (2008). However, "the 
critical question is whether the [burial permit] 
charges [are] reasonably designed to compensate" 



the board of health for its anticipated regulation- peals Court correctly concluded that "there is ample 
related expenses. Southview, supra at 404. See evidence in the present case to show that the 
Baker v. Department of Emtl. Protection, 39 Mass. charges collected were for compensation and 
App. Ct. 444, 446-447, 657 N.E.2d 480 (1995). As [***IS] not for the general raising of revenue." 
discussed previously, the evidence [**729] in the Silva v. Attleboro, 72 Mass. App. Ct. 450, 453, 892 
record clearly supports the conclusion that the N.E.2d 792 (2008). 
amounts of the burial permit charges are reasonably Judgment afirmed. 
proportional to those expended by the boards of 
health in administering the permit process. The Ap- 




