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Legal Issues in Providing Local Services by Means of 
Regionalization, Intermunicipal Agreements and Joint Ventures 

Case Study A 

The t o m s  of Hope, Springs and Eterna I and the Cj ty of Dreams are facing 
difficult financial challenges in maintaining separate health, assessing, and police 
departments. Years of stagnant growth and increased costs for health insurance, retiree 
obligations and other inflationary costs associated with providing local sewices ha~le 
reduced departmental staff in some cases to a single employee or one past-time time 
department head and a pad-time clerical employee. Dreams has a viable civil service 
police department with a collective bargaining unit, but the totlns do not. The towns 
have only one or two officers and often have to rely on the state police to provide 
coverage. The three towns and the city are contiguous and share similar demographic 
characteristics. 

1. IVhat legal options are available to the communities to provide health 
inspection services in cooperation with each other? 11 1 1 :21,4 - Joint Health 
Committee, 1 11 :27A,B & C - Regional Board of Health; 40:4A - 
Intermunicipal Agreement (Preemption?): 34B:20(e) - agreement with 
counsel of governments; 7:22A&B - Joint purchase of services with Private 
Provides; Special Act] 

2. Do the communities have any option to combine their propeny tax assessment 
departments? [41:30B -joint agreement approved by legislative bodies of 
each city or b u m  and approvd by DOR; 40:4A agreement Ti kel y preempted; 
possible amendments to 4 1 :30B to make it more user friendly in proposed 
Municipal Partnership TI or Municipal Relief TI pending bills; Special Act] 

3. May the municipalities combine the several police departments into a single 
regional entity to more effectively and efficiently provide police services for 
all the municipaIities? [41:99B-K - Regional Police Commission - may not 
be able to use because of civil service glitch in the law, no apparent restriction 
with respect to collective bargaining, and in this case onEy one union to 
contend with. May require bargaining over impact of decision to regionalize, 
Newton case. Special Act.] 

4. May the towws agree with the city for the city to provide police services for 
the tows? If so, what mechanisms are available to do so? [40:4A - 
Intemunicipal Agreement (Preemption 4 1 :99B-K?); 40: 8G - Mutual Aid 
Agreement: Special Act] 

5 IVhar employee protections should be addressed in regionalizing or providing 
joint services? I[Civil sewice rights, collective bargaining rights, transfer of 
bargaining unit tvork protection provisions, pension rights, . . .] 



Case Study B 

The elementary and middle schools of the city of Baulit and the towns of 
Hooksett, Ljnam, and Sinka, as well as the regional BHLS high school have experienced 
a decline in student enrollment, an increase in special ed students, and the inability to 
retain superintendents and other central administrative staff due to low salary levels. The 
towns would like to partner with the city and the RSD to provide a central administration 
for all Ihe schools. Alternatively the municipalities are considering regionalizing the 
elementary and middle schools. 

1 .  What legal mechanisms are avaiIable to jointly share a schooI superintendent 
for all the schools? 
[7 1 :6 1 -64 - School Union; 40:4A - Intermunicipal Agreement?; Special Act] 

2. What legal avenues do the local educational entities have to regionalize? 
[7 1 : 14- 15 - Regional School District Formation; 40:4A - Intermunicipal 
Agreement?; Special Act] 

3. Short of regionalization, are there other mechanisms for providing joint 
services or programs for students in the rnllnfcipaE schools? [40:4E - 
ColIaboratives 40:4A - Intemunicjpal Agreements?; 34B:2Q - Council of 
Governments? Special Acts] 



Case Study C 

The cities of New Purchase and Lowbid, as low ell as the towns of Buyrite, 
Cheapland and Overspend are trying to cut back on expenses for salt, sand and other 
materials for snow and ice treatments as well as maintenance expenses on the roads in the 
various municipalities generally, inchding materials and labor. It is important that the 
municipalities be able to provide the same level of protection and service, but at a lower 
cost. Currenrly the cities and towns each have supply contracts with local vendors for 
materials and supplies, based on best quotes, but due to the amount of volume each uses, 
cannot get a better deal from its traditional vendors. In addition, alher vendors are not 
interested in supplying the smaller municipalities. 

1. What options do the rnunfcipalities have to increase their buying power for the 
snow and ice treatment supplies they need? [7:22A&B - Joint purchase with the 
Commonwealth, with each other or with a COG? or RPA?; 40:4A - 
Intermunicipal Agreement with lead city as purchaser?] 

2. May the communities jointly purchase road maintenance equipment to Ix shared 
by the purchasing municipalities and under what provision(s) of law may that be 
done? [84:5 - Joint Road Maintenance; 40:4A - Intennunicipal Agreement] 

3. If the touns opt to jointly purchase expensive road equipmen! that requires the 
issuance of debt, must they each issue debt for their share? Using what legal 
authority? 

4. May the communities jointly provide for maintenance or snow and ice removal of 
reads in their communities and under what provisions of lam? [I345 & 5A - Joint 
Road Maintenance & Snow & Ice Removal; 40:4A - Intermunicipal Agreement] 



Case Study D 

The town of Fetid has learned that its existing wastewater treatment piant no 
longer meets state and federal regulatory standards for sewerage treatment. It has three 
years to upgrade its treatment to new standards, after which i t  will face substantial fines 
for violdion of the regulations. The cost of upgrading or replacing its c m n t  treatment 
facilities by itself would require either prohibitive increases in user charges or a large 
Proposition 2% debt exclusion. Several nearby rnunicipaIities are, or wilI soon be, in a 
similar predicament. 

1. What legal options does Fetid have to meet its obligations by joining with 
other similarly situated municipalities to upgrade an existing or construct a 
new sewerage nreatment facility? [40N $25 - Creation of regional water & 
sewer commission; 44:8(15) borrowing for municipal share of capital cos? of a 
treatment facility in a nearby community; 21 :28 Regional water pollution 
abatement district; 40:4A Intermunicipal agreement; agreement for no more 
than 25 years, but new treatment plant will likely have longer useful life; can 
54A agreement bind Fetid to pay share of other town's debt service without 
town meeting vote, since no debt will be issued by Fetid? SpeciaI legislation] 

2. If special legislation is used, what key financial provisions should be 
included? porrowing authorization far useful life up to 30 years with 213 
vote Clear deIineation of authority 20 spend clear recitation of each 
community's financial responsibilities; Opt ow? provisions.] 
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Chapter 40: Section 4A. Governmental units; joint operation of public activities; 
termination of agreement; "governmental unit" defined; financial safeguards 

[first paragraph as amended by 2008, 188, Secs. J and 2 efecritle July 18, 2003] 

The chief executive oficer  of a city or town, or a board, committee or officer authorized 
by law to execute a contract in the name of a go.r~ementa1 unit may, on behalf of the 
unit, enter into an agreement with another governmental unit to perform jointly or for that 
unit's services, activities or undertakings which any of the contmcting units is authorized 
by law to perform, if the agreement i s  authorized by the parties thereto, in a city by the 
city council with the approval of the mayor, in a town by the board of selectmen and 
in a district by the prudential committee; provided, however, that when the 
agreement involves thc expenditure of funds for ea tablishing supplernentay 
education centers and innovative educational programs, the agreerncnt and its 
termination shall be authorized by the school committee. Any such agreement shall be 
for such maximum term, not exceeding twenty-five years, and shall establish such 
maximum financial liability of the parties, as may be specified in the authorizing votes of 
the parties thereto, A governmental unit, when duly authorized to do so in accordance 
with the provisions of law applicable to it, may raise money by army lawful means, 
including the incurring OF debt for purposes for which i t  may legally incur debt, to 
meet its obligatioms under such agreement. Notwithstanding any provisions of law or 
charter to the contrary, no governmental unit shall be exempt from liability for its 
obligations under an agreement lawfully entered into in accordance with this section, For 
the purposes of this section, a "governmental unit" shall mean a city, town or a 
regional school district, a district as defined in section 1A, a regional planning 
commission, however constituted, a regional transit authority established under chapter 
161R. a water and sewer commission established under chapter 40N or by special 
Iaw, a county, or a state agency as defined in section 1 of chapter 6A. 

All agreements put into efFect under this section shall provide sufficient financial 
safeguards for all participants, including, but not limited to: accurate and comprehensive 
records of services performed, costs incurred, and reimbursements and contributions 
received; the performance of regular audits of such records; and provisions for oficers 
responsible for the agreement to give appropriate performance bonds, The agreement 
shall also require that periodic financial statements be issued to all participants. Nothing 
in this section shall prohibit any asreement entered into between governmental: units from 
containing procedures for withdrawal of a governmental unit from said agreement. 

AII bills and payrolls submitted for work done under any such agreement shall be 
plainly marked to indicate that the work was done under authority thereof. Any 
reimbursement for or contribution toward the cost of such twrk  shall be made at such 
intervals as the agreement provides. The amount of reimbursement received under any 
such agreement by any governmental unit shall tx credited on its books to the account of 
estimated receipts, but any funds received under the provisions of section fifty-three A of 
chapter forty-four for contribution toward the cost of such work may be expended in 
accordance with the said provisions. The equipment and employees of a governmental 
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FOCUS on Municipal Finance 

Superintendency 
Unions 
Christine Lynch, Department of Education 

Small local school districts looking for 
ways to use resources more efficiently 
may want to explore forming a superin- 
tendency union. Despite the name, su- 
perintendency unions have nothing to 
do with collective bargaining and labor 
unions. Rather, they are cooperative 
arrangements between two or more 
school districts to share the services of 
a superintendent of schools and central 
office staff, while allowing each town to 
keep its own school committee and 
school buildings. Sharing the costs of 
administrative personnel among multi- 
ple school districts creates efficiencies 
that in turn can provide additional re- 
sources for the classroom or for other 
school district priorities. 

Superintendency unions have been 
around for quite some time, having 
been first authorized by the Legislature 
in 1870. There are currently 20 super- 
intendency unions encompassing 73 
separate school districts. (See figures 
1 and 2.) The typical superintendency 
union consists of two to four elemen- 
tary districts along with a regional 
school district serving the secondary 
grades. Districts participating in super- 
intendency unions tend to have a small 
student enrollment, with the average 
being just over 700 students. The small- 
est union superintendency is comprised 
of three towns with a combined school 
population of less than 400 students; 
the largest is comprised of two towns 
with a combined student enrollment of 
over 5,000. 

A typical example is Union #66, where 
Superintendent Barbara Ripa and her 

Towns and Begimd School Districts 
that Employ the Same Superbtandent 

Superintendency Unions 

School Districts -Elementary Only 
Full School Districts 
Part of Regional School District Only* 

No&. S1. Fwom 2 f i r  Nmrbnrd &at? 

staff serve the school committees of 
three local elementary districts (South- 
ampton, Westhampton and Williams- 
burg); one regional elementary district 
(Chesterfield-Goshen) and one regional 
secondary school district (Hampshire). 

Creation and operation of a 
superintendency union 
Superintendency unions are governed 
by the Massachusetts General Laws, 
chapter 71, sections 53A and 61 through 
64. The creation of a superintendency 
union does not require approval by 
either town meeting or the Department 
of Education. It simply requires the vote 
of two or more school committees. A 
written agreement is not legally required 
but is strongly recommended to clarify 
the staff to be covered, the apportion- 
ment of joint expenses, and the opera- 
tion of the joint union school committee. 

In most cases, all of the central office 
administrative staff is hired under the 
union agreement. The enabling legis- 
lation also permits the employment of 
"special teachers," who could be teach- 
ing specialists who provide services in 
several different school buildings within 
the union. 

A superintendency union is governed 
by a joint union school committee, which 
consists of three members from each of 
the constituent district school commit- 
tees - the chairperson of each district 
committee and two other members ap- 
pointed by the district committee. The 
joint union school committee's primary 
responsibilities are hiring the superinten- 
dent of schools; establishing salary 
schedules, benefits and other condi- 
tions of employment for the shared staff; 
and apportioning the shared costs 
among the member towns. 
continued on page four 

I I 

Figure 1 
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The individual district school committees 
continue to have control and oversight 
over their respective schools, including 
budget, curriculum, school policies, and 
salaries and employment conditions for 
school staff. 

An existing superintendency union may 
be dissolved by the vote of the local 
school committees representing a ma- 
jority of the participating districts and 
by a two-thirds vote of the joint union 
school committee. The chairperson of 
the union school committee must then 
submit to the commissioner of Educa- 
tion a written request for approval of the 
proposed dissolution by the state b a r d  

of Education. The commissioner and 
the Board of Education will consider the 
dissolution request following a review 
of each district's proposed educational 
plan. This review ensures that the pro- 
posed dissolution will not impair the 
educational opportunities provided by 
each district, and that all contractual 
,rights and responsibilities of the school 
system with regard to its employees 
have been met. 

Advantages of a superintendency unlon 
The management of a public school dis- 
trict has become increasingly complex 
over the past two decades. The state's 

conllnued from page thne 

1993 education reform law and the 
federal No Child Left Behind legislation 
have set lofty goals for student achieve- 
ment. To reach these goals, most dis- 
tricts need to expand their capacity in 
areas such as curriculum development, 
teacher mentoring and training, student 
assessment and evaluation, and infor- 
mation systems. New regulatory require 
ments, ranging from CORl checks to 
pesticide management plans to disas- 
ter planning, place additional demands 
on superintendents and their staffs. 

Many small districts find it difficult to af- 
ford adequate central office staff to han- 
dle these new demands. In many cases, 
one person is responsible for multiple 
areas, which makes it difficult to develop 
in-depth expertise. Small districts may 
also find it difficult to match the higher 
salary levels offered by larger districts, 
leading to a continual loss of skilled per- 
sonnel at all levels. 

By pooling the resources of two or more 
districts, a superintendency union can 
provide the critical mass to fully staff a 
central district off ice and to allow the dis- 
trict to offer more competitive salaries. At 
the same time, economies of scale can 
provide savings that can be used to pro- 
vide additional instructional services in 
the classrooms. 

A superintendency union does require 
some extra administrative work to sup- 
port multiple school committees and to 
track and allocate costs. Superinten- 
dents and other key staff have to spend 
many extra nights out attending school 
committee meetings. But on average, 
districts in superintendency unions have 
lower administrative costs per pupil than 
do standalone local districts. 

Superintendency Union Members and Districts 

Comparison of suusrintendencv unions 

That Share the Same 
YVm. OehwllMd U I I D I .  

1 Boxtord 58 
Middleton 
T0p8lleld 

2 Acton 
Acton Boxborough Regional 

(includes Acton and Boxborough) 
3 Concord 

Concord Carlisle Regional 
(includes Carlisle and Concord) 

4 Northborough 3 
Southborough 
Northborough Southborough Regional 

5 Berlin 60 
Boylston 
Belfln Boylston Regional 

6 Dover 50 
Sherborn 
Dover Sherborn Regional 

7 H a l i  31 
Kingston 
Plympton 
Sltver Lake Regional 

8 Freetown 34 
Lakevllle 
Freetown Lakevlils Regional 

9 Marlon 55 
Mat$po!sell 
Rochaster 
Old Rochester Regional . 

10 Brewster 54 
Eastham 
Orleans 
WellReet 
Nauset Regional 

11 Edgartown 19 
Oak Bluffs 
Tlsbury 
Marthas Vineyard Regional 
Uplsland Regional 

(Includes Aquinnah, Chilmark and 
West rtbury) 

and kgional schwl districts - 

Superintendent 
MWM. &hWldkbld Ullon lo. 

12 Brimfleid 81 
BroMeld 
Holland 
Sturbridge 
wares 
Tankisqua Regional 

13 Ewlng 28 
Leverett 
Shutesbuty 
New Salem Wendell Reg iO~l  

14 Amherst 29 
Pelham 
Amherst Pelham Regional 

15 Granville 
Southwiik Tolland Regional 

(Includes Southwick and Tolland) 
16 Southampton 66 

Westhampton 
Williamsburg 
Chesterfield Goshen Regional 

(includes Chesterfield and Goshen) 
Hampshire Regional 

17 Conway 38 
DeedMd 
Sunderland 
Whateb 
FronUer Regional 

18 Rowe 
Hawlemont Regional 

(includes Chariemont and Hawley) 
Mohawk Trail Regional 

(includes Ashfield, Buckhnd. Colrain, 
Heath, Plainlield and Shelburne) 

19 Clarksburg 43 
Florida 
Monroe 
Savoy 

20 Hanmk 69 
Lanesborough 
New Ashford 
Richmond 

Regionalization is another organizational 
option that offers many of the same ben- 
efits as a superintendency union, includ- 
ing a critical mass and economies of 
scale for central office operation. In fact, 
K-12 regional school districts have the 
lowest administrative costs per pupil 
canUnued on page live 
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compared to all other organizational op- 
tions. In a regional district, there is a sin- 
gle school committee, with one district 
budget, one curriculum and one set of 
policies. This, in turn, offers a greater 
opportunity to coordinate programs 
and staff to maximize resources. 

Regional school districts are much 
more complicated to establish than su- 
perintendency unions. Approval is re- 
quired from town meeting and from the 
Department of Education. A regional 
agreement must be negotiated, detail- 
ing the makeup of the regional school 
committee, the transfer of school build- 
ings to the regional district, allocation 
of operating costs, and other issues. 
There is often reluctance on the part of 
local voters to give up direct control of 
their local schools. 

It has not been uncommon for some 
towns to start with a superintendency 
union agreement and then later move 
to full regionalization. 

In addition to the educational and orga- 
nizational benefits, a regional district is 
the appropriate option if there is a need 
for a regional school, which is an indi- 
vidual school building serving two or 
more towns. 

Who should consider a 
superintendency unlon 
Compared to other states, Massachu- 
setts' school districts tend to be very 
small in size. Nearly 85 percent of the 
operating academic school districts in 
the Commonwealth have enrollments 
of fewer than 5,000 students. Many of 
these are local districts that might ben- 
efit from the cooperative opportunities 
available in a superintendency union. 
Factors to be considered include the 
town's current fiscal capacity to meet 
the district's needs, and the proximity 
of other similar towns for which a union 
might be an option. Although most of 
the existing superintendency unions 
are either elementary districts only or 

elementary districts combined with a 
regional secondary district, there is no 
reason why two or more small K-12 
local districts could not benefit from a 
union agreement. 

School committees interested in ex- 
ploring the possibility of forming a new 
union need to carefully weigh the po- 
tential economic, organizational and 
educational impacts. Department of 

Knowing What You Can 
The Importance of MultEYear Frnanclal F 
by ChrlstDpher J. Ketchen 
Every autumn, the 351 cities and towns 
across the Commonwealth begin their 
annual budget process. For most com- 
munities, the process begins with the 
presentation of budget projections that 
show a shortfall for the following year. 
Over the course of the budget process, 
local decision makers will find a way to 
balance next year's budget through a 
variety of methods depending on the 
community. However, very soon, the 
process starts all over again, and all the 
hard work and policy debates of the 
previous year will have officials back at 
the same place. In short: it may be a 
new year, but it is still the same old story 
and another budget in need of balance. 

The Elusiveness of Structural Balanm 
The reason for this endless cycle is, 
while some communities may have bal- 
anced next year's budget, it was never 
structurally balanced for the long-term. 
That is, recurring government revenues 
are not sufficient to cover recurring ex- 
penses for programs and services. 

The reasons for a lack of structural 
balance in municipal budgets are well 
defined. 

1. Uncontrollable costs 

2. Constraints of Proposition 2% 

3. Variable state aid 

4. Lack of financial planning 

contlnued from page four 

Education staff are available to provide 
information and assistance. For more 
information, visit the DOE website at 

finance1 .doe.mass.edu/reaionaV 
or contact Christine M. Lynch in DOE'S 
school finance office, at 781-338-6520 
or by e-mail at d y n c h @ d o e . W . .  

Edltorf Note: This article rapresents the opinions 
and conclusions of the author and not those of 
the Department of Revenue. 

The first barrier to structural balance is 
rapid and uncontrollable cost increases, 
Examples from recent years include 
health insurance, pension obligations, 
special education and utilities. While 
such costs have routinely and signifi- 
cantly exceeded the rate of inflation, es- 
calation alone does not create structural 
imbalance. As costs increase, structural 
difficulties are exacerbated by a sec- 
ond barrier - the revenue raising con- 
straints of Proposition 2%. 

Most communities work to build a bud- 
get within the revenue constraints es- 
tablished by Proposition 2%. The mag- 
nitude of this job is demonstrated by the 
fact that an average of 62 communities 
attempt at least one operating override 
question every year. Since the passage 
of Proposition 2% there have been 
4,185 operating budget override ques- 
tions placed on city and town ballots in 
the Commonwealth. This figure does 
not include debt or capital exclusions. 
These ballot questions have a long-term 
success rate of 40 percent, though 
there is variation depending on the po- 
litical or economic climate. 

Many observers contend that the need 
for so many overrides demonstrates 
government's inability to live within its 
means. On the other side of the coin, 
some argue that the services provided 
by government are vital and the 2% per- 
cent rule neglects consideration of infla- 
continued on page SIX 
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I Chapter 188 of the Acts of 
' 2008 - Understanding and 
Applying the New Inter- 
municipal Agreements Law 
Laura Schumacher, Policy Counsel, Metropolitan Area Planning Council 

As local budgets are stretched and the affect cities, where adoption of inter- 
demand for professional, effective mu- municipal agreements stili requires ap- 
nicipal services persists, there has been proval of the mayor and city council. 
a growing trend toward regionalizing Requirements 
some local functions through inter- 
municipal agreements. The hundreds of Ch. 40,s 4A authorizes agreements b e  

intermunicipal agreements entered into tween municipalities, "to perform ... any 
.. .  by municipalities cover a spectrum of services, activities, or undertakings 

services from shared management of a authorized by law." Municipalities join- 

bike trail to public purchasing coopera- ing in the agreement may specify the 

tives to the sharing of traffic engineers, length Of the agreement (UP twenty- 
administrative assistants and animal five years), terms and conditions for 
control officers. addition and withdrawal of members, 

and the financing arrangements. In ad- 
Governor Deval L. Patrick signed into dition, Ch. 40A, § 4 includes record 
law Chapter 188 of the Acts of 2008, An keeping, audit and performance bond 
Act Regulating Intermunicipal Agree- requirements. Specifically, all agree- 
ments on July 18, 2008. Filed by Sena- ments must, "provide sufficient finan- 
tor pamela Resor and championed by cial safeguards for all participants, in- 
the Massachusetts Municipal Associa- cluding, but not limited to: accurate 
tion and the Metropolitan Area Planning and comprehensive records of services 
Council, the new law makes it dramati- performed, costs incurred, and reim- 
tally easier for muni~ipalitie~ to enter bursements and contributions received; 
into intf3~municipal agreements and re- the performance of regular audits of 
flects an interest on the part of the com- such records; and provi&&, for offi- 
monwealth to encourage I?-tunicipalities cers responsible for the agreement to 
to work collaboratively and regionalize. give appropriate performance bonds. 

The bill amended M. G.L. c.  40 § 4A, 
the law governing intermunicipal agree- 
ments, to shift the authority necessary 
to approve such agreements in munic- 
ipalities with a town form of government 
from town meeting to the board of se- 
lectmen, while retaining all of the cur- 
rent requirements for financial safe- 

The agreement shall also require that 
periodic financial statements be issued 
to all participants" (M.G.L. c. 40A, 54A). 
Finally, the agreement must be author- 
ized by each joining municipality. In 
the case of a city, by the city council 
with the approval of the mayor, and in 
a town, by the board of selectmen. 

guards and record keeping as outlined continued on page 4 

in M.G.L. c. 40 !j 4A. The bill does not 
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While the law is primarily directed at mu- Finally, service exchange arrange- 
nicipalities, it also authorizes agreements ments are agreements under which 
with other "governmental units," includ- participating jurisdictions agree to lend 
ing regional planning agencies, regional services to one another, generally with- 
transit authorities, water and sewer out any payment required. The most 
commissions, and state agencies. common example of a service ex- 

npes of Intermunicipal 
Agreements 
There are three basic types of inter- 
municipal agreements: ( I )  formal con- 
tracts; (2) joint service agreements, and 
(3) service exchange arrangements. 

The bill amended 
M.C.L. c. 40 8 4A ... 
to shift the authority 
necessary to  approve 
such agreements in 
mcmnicipalities with a 
town form of govern- 
ment from town meet- 
ing tu the board sf 
selectmen ., The bill 
does nat affect cities. 

Formal contracts, the most common 
method of intergovernmental contract- 
ing, are written contracts between two 
municipalities, under which one local 
government agrees to provide a service 
to another local government for an 
agreed upon price. An example of a for- 
mal contract is the sharing of personnel 
with another jurisdiction, such as an an- 
imal control officer or traffic engineer. 

Joint service agreements are agree- 
ments between two or more municipal- 
ities to join forces to plan, finance and 
deliver a service within the boundaries 
of all participating jurisdictions. A joint 
service agreement gives local govern- 
ments broad flexibility to tailor the agree- 
ment to reflect the unique needs of the 
service provided. Public works is cur- 
rently the most common area for joint 
service agreements, including joint own- 
ership of new equipment and shared 
solid waste disposal/refuse districts. 

change arrangement is mutual aid for 
emergency services, used by munici- 
pal police and fire departments faced 
with limited time and constraints on 
budget and staff. 

Elements of Intermunicipal 
Agreements - 
Once the decision to enter into an inter- 
municipal agreement is made, the par- 
ties must negotiate the terms and con- 
ditions. This step is critical to ensuring a 
successful agreement, and municipali- 
ties should anticipate possible stum- 
bling blocks and incorporate elements 
addressing such issues into their agree- 
ment accordingly. In addition to basic 
elements that every agreement should 
contain, such as the parties, the pur- 
pose, the term of the agreement, and 
methods for amendment and termina- 
tion, the following is a summary of ele- 
ments that can help ensure that inter- 
municipal agreements run smoothly. 

Financing: If the agreement calls for the 
purchase of equipment or some other 
expenditure of funds, specify the man- 
ner of financing to be used and how a 
budget will be established and main- 
tained. If the subject of the inter-local 
agreement will require an appropriation 
of funds from the municipality, such ap- 
propriation is subject to ratification by 
town meeting or the city council. 

Oversight: Agreements should specify 
who will be responsible for supervising 
and reporting on the contract's imple- 
mentation and overall performance, as 
well as specifically stating who has di- 
rection and control over employees. In 
addition, Ch. 40, § 4A includes record- 
keeping, audit and performance bond 
requirements. Agreements should spec- 
ify who is responsible for fulfilling these 
requirements. 

Availability of Service: If a service is to 
be provided by one municipality to an- 
other, clearly identify when the service is 
to be available. Specify if there are cer- 
tain days or times when the equipment 
or personnel being shared will be avail- 
able, and what happens if a scheduled 
service cannot be provided at the ap- 
pointed time (can the receiving munic- 
ipality seek the services of a third party, 
and who will cover any costs incurred). 
If personnel are being shared, specify 
what happens in instances of overtime 
or lack of availability due to needs of 
the sending municipality. 

rudlic works is m1 , I - 7 . 7  

currently the rnos @&& 
common area for joint 
service agreements, 
including joint own- 
ership of new equip- 
ment and shared solid 
waste disposal/refuse 
districts. 

Compensation: If payments are to be 
made to a municipality providing serv- 
ices or equipment, identify the cost of 
such services throughout the duration 
of the contract, how such costs will be 
allocated betweenlamong the parties, 
and how and when payments will be 
made. Additional considerations in- 
clude provisions for the periodic modi- 
fication of the fee for services, the es- 
tablishment of a record-keeping and 
reporting mechanism, and a determi- 
nation of how any additional costs, 
such as start-up costs or capital costs, 
will be handled. 

Indemnification: For the protection of 
municipalities executing the agreement, 
it is recommended that the liability of 
each party be spelled out in as much 
detail as possible. Specifically, con- 
sider whether there is a need for the 

continued on page 5 
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recipient of the service to indemnify or Dispute Settlement: In the event any 
hold harmless the provider of the sew- disputes or questions may arise be- 
ice from any and all claims, demands, tween the parties as to the interpreta- 
losses, damages, injuries, suits, penal- tion of the terms of the agreement or 
ties, costs, liability and expenses (in- the satisfactory performance by any of 
cluding, but not limited to, reasonable the parties of the services and other re- 
investigation and legal expenses) for sponsibilities provided for in the con- 
personal injury or property damage tract, specify what type of mechan,ism 
arising out of the provision of the sew- will be used to settle such disputes. 
ice. This is particularly applicable when 
equipment is shared among municipal- 
ities and there is a need to cover the 
operation, use or stage of the equip- 
ment while in the possession of the re- 
cipient municipality. 

T rhe subject of the 
ntefilocal agreement 
will require an appro- 
priation of funds from 

'he municipality, such 
appropriation is sub- 
ject to ratification by 
town meeting or the 

council. 

Insurance: It is important to ensure that 
there is adequate insurance coverage 
under the agreement. Consider whether 
policies should name the receiving mu- 
nicipality as an additional insured party. 
If equipment is being shared, address 
who will assume the risk of loss, theft or 
damage to the equipment once the re- 
ceiving municipality takes possession. 
In addition, address who will assume 
the cost of repair and/or the full replace- 
ment cost if the shared equipment is 
damaged, lost or destroyed while in 
possession of the recipient. 

Personnel: If an agreement calls for the 
addition of personnel, consider who will 
hire, direct, discipline and fire staff. Con- 
sider if and how salary, benefits and 
other overhead costs will be distributed 
between municipalities. If a municipal- 
ity is sharing its personnel with another 
municipality, what are the rights, privi- 
leges and immunities of the providing 
municipality's employees working in the 
receiving municipality's jurisdiction? 

Properly: If the agreement relates to the 
acquisition of property, real or personal, 
jointly among municipalities, specify 
the manner of acquiring, holding, and 
disposing of such property. If assets 
are disposed of, how will the funds be 
distributed among the parties. 

Municipal Considerations 
Intermunicipal agreements are becom- 
ing an increasingly popular tool to allow 
for the sharing of resources and in- 
creasing efficiencies between munici- 
palities and with governmental units. 
Chapter 188 of the Acts of 2008 en- 
hances the ability of towns to use inter- 
municipal agreements by eliminating the 
requirement of town meeting approval 
and placing authority in the board of 
selectmen, thereby enhancing their 
ability to experience the benefits of 
such agreements, including lowered 
costs to municipalities, improved serv- 

ice delivery, increased efficiencies and 
the availability of services, equipment 
and personnel that the municipality 
otherwise could not obtain. 

However, it is important to note that the 
Department of Revenue has advised 
municipalities that they will be bound by 
the financial commitment$ made in in- 
termunicipal agreements even without 
town meeting approval or subsequent 
appropriation. Therefore, to the extent 
the agreement involves financial com- 
mitments, municipalities should make 
sure there are local processes in place 
to handle the financial impacts. 

To assist municipalities with their re- 
gionalism initiatives, the legislature and 
the administration have re-established 
the District Local Technical Assistance 
(DLTA) fund and tied DLTA appropria- 
tions to regionalization so that regional 
planning agencies may provide their 
services to municipalities interested in 
working collaboratively and realizing the 
benefits of regionalizing through inter- 
municipal agreements. 

With some foresight and planning by 
municipalities, intermunicipal agree- 
ments can be a useful tool in enhanc- 
ing services and reducing costs, while 
promoting intermunicipal collaboration 
and regionalization. 

For additional information, please con- 
tact Laura Schumacher, Policy Coun- 
sel at the Metropolitan Area Planning 
Council, at 617-451-2770 x2046 or 
-. . 
Edltor's no& this article mpments the opinlons 
and conchtalons of the auUtor and not those o l  
the Department of Revenue. 


