FOR DISCUSSION PURPOSES ONLY--DRAFT

Discussion Document for Potential Changes to c.91 Waterways Regulations
To Address Sea Level Rise from Climate Change

Introduction:  This document is intended to assist discussion among the c.91 Climate Change Adaptation Stakeholder Group.  MassDEP established this group to provide external input on what potential changes MassDEP should propose to the regulations and/or program implementation for the Massachusetts Public Waterfront Act (M.G.L. c.91) to address sea level rise (SLR) associated with climate change.
Based on some of the discussion from our first meeting, we are focusing on areas:  
· To provide regulatory pathway(s) that facilitate SLR related changes proposed by licensees;
· To encourage current licensees and/or potential applicants to make changes to their permitted structure[s] to prepare for current/future impacts caused by SLR and associated storm surge changes;
· To consider possible regulatory changes related to SLR related actions (planning, structural changes, other?) for existing licensed facilities/projects – upon applying for either a license amendment or license term renewal; and
· To ensure that any such changes help create incentives for addressing SLR but do not adversely affect public access and other public benefits protected by c.91.
What follows is discussion of some potential areas of change to 310 CMR 9.00 and/or to MassDEP’s associated policy/practice for implementing the c.91 program.  Each potential change is numbered.  Additional narrative follows some of these proposed changes providing considerations and/or questions for stakeholder group discussion.   The appendix provides excerpts from relevant sections of the current 310 CMR 9.00 for easy reference for the stakeholder group. 
Note that these potential changes are described conceptually rather than as actual regulatory language, however in some cases the description of the potential change is worded in a fashion similar to regulatory language.

Defining Sea Level Rise
Projected vs. Historic SLR:  Change the engineering standards requirements at 310 CMR 9.37(2)(b) so that fill and structures shall incorporate SLR during the design life based on “projected rates of increase in sea level” rather than based on “historical rates of increase in sea level” as currently described in the regulation.
Regulatory Definition of SLR:  Create a definition for sea level rise in Definitions (310 CMR 9.02).  Use the Sea Mean Level Rise Scenario information being developed by CZM.  Presentation at 11/5/13 meeting. 
Discussion Points:  
· Should any specified SLR projection be expressed as a single number, or a range, or by citing specific scientific studies?  
· Where available, should the regulations utilize applicable local projections for SLR, such as the new flood maps that the City of Boston is developing?  
· By definition, a projection is based on a time period. What timeframe, if any, should be used in the Sea Level Rise projection?  Options could include affiliating specific projected increases to the years 2050 and 2100 as done in current studies, or requiring  the lower number in the range be used for a standard license term (30 yrs) and require the higher number in the range be used for an extended or unlimited license term.
· How should critical infrastructure projects be identified and addressed in the regulations and should more conservative SLR projections be utilized?
· Should the regulations also require consideration of the effects of changes to storm surge associated with SLR or other climactic changes? In providing a specific value for Sea Level Rise in the regulations, one value can be provided for the rise in standing water and a separate value can be added for an anticipated storm surge.  
How Will New SLR Requirements Be Applied?
Require SLR Design Requirements for All Projects : Add projected rate of SLR increase into engineering standards for all projects at 310 CMR 9.37. Amend the regulations so that they apply to the design of all fill and structures [from 9.37(2)(b)(2) to 9.37(1)(d)].

Improvements for SLR as Minor Modifications:  For previously licensed projects, add improvements to address SLR as a type of minor project modification under 310 CMR 9.22(3) that would not require filing an application for a new license or license amendment. (Insert a new section at 310 CMR 9.22(3)(d) which reads as: (d) Structural modifications and changes of use associated predominantly with Sea Level Rise that represent an insignificant deviation from the original structural and use standards of the license and provide equal or greater public benefits as mitigation for any impacted public benefits associated with the license.)

Applicability of SLR to Renewals and Amendments:   Modify the regulations to require licensee to address SLR at the time of license term renewal or license amendment by adding SLR as a design standard to be considered in all applications for license amendments and license term renewals, and by adding language to ensure that public benefits are maintained.    This could be accomplished in the following ways.  

a. Add new language to 310 CMR 9.25(2), to address projected SLR over the full license term.
b. Amend 310 CMR 9.24 (2), for license amendments, which reads as follows:  Any application for license renewal shall describe the manner in which the licensed, permitted or authorized structure(s) will be modified to protect the authorized structures or fill from being affected by projected sea level rise to comply with the engineering standards for sea level rise in 310 CMR 9.37.  
c. Ensure that any modifications for climate change adaptation maintain the authorized public benefits during review of all license amendments by inserting a new section at 310 CMR 9.24 that reads as follows: “Structural alterations or changes of use of a principal building or structure proposed in response to Sea Level Rise shall maintain existing licensed public benefits, including but not limited to, open spaces, pedestrian facilities, interior ground floor public facilities, provision of infrastructure and other water-dependent structures and uses on the project site.” 
Discussion Points for 5:  
· Should the c.91 regulations state a specific design standard or use a more flexible standard such as best design or technological solution?

Specific SLR Requirements for Public Service Projects:  Recognizing that public service projects have an unlimited term, require that the applicant address a longer-term SLR projection during initial license review.  Specifically, modify 9.15 (1)(c) by either suggesting a higher elevation or a projection farther into the future.   Options for accomplishing this can include the following sentence to 310 CMR 9.15(1)(c):“Any application for public service project shall describe the manner in which the structure(s) are proposed to address sea level rise projections for an X year period.”  
Discussion Points for 6:  
· Since public service projects are authorized for an unlimited term, should a higher elevation be used in the design standard to address SLR?   If so, should that higher standard be expressed as a higher elevation, or should it be tied to a time period?
· Range of Project Option:  If standard term licenses design to the lower elevation in a range of SLR projection, the unlimited term license designs to the upper elevation in the range.
· Longer Period for Projection: If standard design standard is keyed to the year 2050, then the unlimited term license could key to the year 2100.  
· Should strategic implementation plans prepared by the public utility companies be viewed holistically or through individual licensing application review? What is the best method to evaluate these strategic plans?

Building Height Exemption for Nonwater-dependent Buildings:  To encourage a proactive response to sea level rise, any change in building elevation proposed by an applicant or licensee as SLR mitigation, should the modification be exempted from the c.91 calculation for nonwater-dependent building height? This can be accomplished by adding a definition for building height or inserting an elevation into the regulatory standard at 310 CMR 9.52(3)(e).   The Chapter 91 interpretation of building height should also rely on local zoning as identified in 310 CMR 9.34(1). This clarification is not needed for water-dependent buildings, since there is no restriction on a water-dependent building envelope.  
Possible Approaches:
· Option 1:  In calculating the height of a nonwater-dependent use building, any modifications proposed primarily for SLR shall be exempted from the building height calculation at 310 CMR 9.52(3)(e).
· Option 2: The height of a building or structure shall be determined from the lowest horizontal structural member of the first occupied floor. Nonstructural elements located on the roof of a building that are not intended for human occupation shall be exempted from the finished height for waterways licensing purposes. Such nonstructural members include, but are not limited to, sloped roofs, decorative trim, parapets, signs, antennas, stacks and non-structural mechanical enclosures or penthouses not intended for human occupation and shall otherwise be consistent with local zoning interpretation for measuring the height of a building. 

MassDEP Requirement for License Amendments as a result of SLR changes.  Should MassDEP amend 310 CMR 9.24 to include a provision stating that a license holder shall be required to request a license amendment to an existing license if it determines that physical changes resulting from SLR significantly change the use or structure?





APPENDIX
Sections of the Current Waterways Regulations that are 
Associated with the Climate Change Adaption Discussion Document

Engineering standards for all projects @ 310 CMR 9.37
310 CMR 9.37: Engineering and Construction Standards
(1) All fill and structures shall be designed and constructed in a manner that:
(a) is structurally sound, as certified by a Registered Professional Engineer;
(b) complies with applicable state requirements for construction in flood plains, in accordance with the State Building Code, 780 CMR 744.00 and as hereafter may be amended, and will not pose an unreasonable threat to navigation, public health or safety, or adjacent buildings or structures, if damaged or destroyed in a storm; and
(c) does not unreasonably restrict the ability to dredge any channels.
(2) In the case of a project within a flood zone, the project shall comply with the following requirements:
(a) In coastal high hazard areas as defined in 310 CMR 9.02, new or expanded buildings for residential use shall not be located seaward of the high water mark.
(b) New buildings for nonwater-dependent use intended for human occupancy shall be designed and constructed to:
1. withstand the wind and wave forces associated with the statistical 100-year frequency storm event; and
2. incorporate projected sea level rise during the design life of the buildings; at a minimum, such projections shall be based on historical rates of increase in sea level in New England coastal areas.
Zoning Conformance at 310 CMR 9.34(1)
310 CMR 9.34: Conformance with Municipal Zoning and Harbor Plans
(1) Zoning Law. Any project located on private tidelands or filled Commonwealth tidelands must be determined to comply with applicable zoning ordinances and by-laws of the municipality(ies) in which such tidelands are located. The Department shall find this requirement is met upon receipt of written certification issued by the municipal clerk, or by another municipal official responsible for administering said zoning ordinances and by-laws, and signed by the municipal clerk, stating that the activity to be licensed is not in violation of said ordinances and by-laws. Compliance with zoning does not apply to any public service project that is exempted from such requirements by law, including but not limited to action of the Department of Public Utilities pursuant to M.G.L. c. 40A, § 3.
Minor Project Modifications at 310 CMR 9.22(3)
9.22(3) Minor Project Modifications The licensee may undertake minor modifications to a licensed project, or a project exempt from licensing pursuant to 310 CMR 9.05(3)(b) through (h), without filing an application for license or license amendment. Such modifications are limited to:
(a) structural alterations which are confined to the existing footprint of the fill or structures being altered and which represent an insignificant deviation from the original specifications of the license, in terms of size, configuration, materials, or other relevant design or fabrication parameters;
(b) changes of use which maintain or enhance public benefits provided by the project and which represent an insignificant deviation from the original use statement of the license, in terms of function, character, duration, patronage, or other relevant parameters; or
(c) replacement of subsurface utilities, or installation of additional utility lines in an existing right of way within previously authorized filled tidelands connecting to existing structures, provided the work will not restrict or impair access to water-dependent uses.
No such modifications shall be undertaken until the licensee has submitted written notice to the Department describing the proposed work in sufficient detail, with reference to any relevant license plans, for the Department to determine compliance with the above conditions. If the Department does not object within 30 days, the licensee may proceed with the described work without further approval by the Department.
License Amendment application eligibility and process @ 310 CMR 9.24
310 CMR 9.24 Amendments
(1) Upon written request by the licensee accompanied by appropriate plans, the Department may amend a license and associated written determination to authorize a structural alteration or change in use not defined as substantial in accordance with 310 CMR 9.02, or to delineate a reconfiguration zone within a marina in accordance with 310 CMR 9.39(1)(b), or to renew a term of license in accordance with 310 CMR 9.25(2). A written request may also be made to amend a permit. No license or permit shall be amended unless the project, as modified, complies with the applicable provisions of 310 CMR 9.00 wherever feasible.
(2) The Department shall review the request for amendment and determine whether the proposed changes are so significant as to require a new license or permit application or are appropriate for consideration of an amendment to the existing license or permit.
(3) If the Department determines that the proposed changes are appropriate to allow consideration of an amendment, notice shall be provided in accordance with the requirements of 310 CMR 9.13(1), and to any intervener on the original license application to the maximum reasonable extent.
(4) The Department may, at its discretion, conduct a public hearing on the request for amendment. Any such hearing shall be conducted in accordance with the requirements of 310 CMR 9.13(3).
(5) Any person who would otherwise have the right to an adjudicatory hearing pursuant to 310 CMR 9.17 may appeal the issuance of any amendment within 21 days of the date of its issuance, in accordance with the procedures set forth at 310 CMR 9.17.
(6) The amended license and accompanying plan shall be recorded within 60 days of the date of issuance in accordance with the procedures set forth in 310 CMR 9.18.
(7) Notwithstanding the procedures for amendment described above, the Department may issue in writing, at the request of the licensee, clarification and corrections regarding any license or permit previously issued.
License Renewal @ 310 CMR 9.25 (2)
(2) Renewal of Licenses and Permits. A renewal may be granted for a term of years not to exceed that authorized in the original license or permit, in accordance with 310 CMR 9.15, upon written application by the licensee or permittee and in accordance with the procedures for amendments set forth at 310 CMR 9.24.
License Term is unlimited for Public Service Project as stated @ 310 CMR 9.15 (1)(c )
9.15(1) Term of License
(c) The Department shall issue a license for an unlimited term for any project whose entire control, development, and operation is undertaken by a public agency for the provision of services directly to the public (or to another public agency for such provision to the public) by the public agency, its contractor or agent, unless an unlimited term is not deemed appropriate by the Department.
Building Height for Nonwater-Dependent Use Buildings @ 310 CMR 9.51(3)(e)
9.51:  Conservation of Capacity for Water-Dependent Use. A nonwater-dependent use project that includes fill or structures on any tidelands shall not unreasonably diminish the capacity of such lands to accommodate water-dependent use. In applying this standard, the Department shall take into account any relevant information concerning the utility or adaptability of the site for present or future water-dependent purposes, especially in the vicinity of a water-dependent use zone; and shall adhere to the greatest reasonable extent to applicable guidance specified in a municipal harbor plan, as provided in 310 CMR 9.34(2)(b)2. At a minimum, the Department shall act in accordance with the following provisions.
(3) The Department shall find that the standard is not met if the project does not comply with the following minimum conditions which, in the absence of a municipal harbor plan which promotes the policy objectives stated herein with comparable or greater effectiveness, are necessary to prevent undue detriments to the capacity of tidelands to accommodate water-dependent use:
(e) new or expanded buildings for nonwater-dependent use shall not exceed 55 feet in height if located over the water or within 100 feet landward of the high water mark; at greater landward distances, the height of such buildings shall not exceed 55 feet plus one-half foot for every additional foot of separation from the high water mark; as provided in 310 CMR 9.34(2)(b)1., the Department shall waive such height limits if the project conforms to a municipal harbor plan which, as determined by the Secretary in the approval of said plan, specifies alternative height limits and other requirements which ensure that, in general, such buildings for nonwater-dependent use will be relatively modest in size, in order that wind, shadow, and other conditions of the ground level environment will be conducive to water-dependent activity and public access associated therewith, as appropriate for the harbor in question;
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